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CRI M NAL APPEAL NO. 736/2014 ARI SI NG FROM
Petition(s) for Special Leave to Appeal (Crl) No(s).1666/2012

(From the judgnment and order dated 20/08/2011 in CRPIL No. 24/2011
of The H GH COURT OF JUDI CATURE AT BOVBAY)

HARSHAD GOVARDHAN SONDAGAR Petitioner(s)
VERSUS

| NTERNL. ASSETS RECONSTRN. CO. LTD. & ORS Respondent (s)

W TH

CRI M NAL APPEAL NO. 737/2014 ARI SI NG FROM SLP(Crl.) No. 4058/ 2012
[ BHAVI K GEMS Vs. | NTERNATI ONAL ASSETS RECONSTRUCTI ON & ORS. ]

CRI' M NAL APPEAL NO 738/2014 ARI SI NG FROM SLP(Crl.) No. 4052/ 2012
[ BHAVI K GEMS Vs. | NTERNATI ONAL ASSETS RECONSTRUCTI ON & ORS. ]

CRIM NAL APPEAL NO. 739/2014 ARl SI NG FROM SLP(Crl.) No. 4061/ 2012
[ SURESHBHAI K KUKADI A Vs. | NTERNATI ONAL ASSETS RECONST. CO LTD. &
ORS. |

CRIM NAL APPEAL NO. 740/2014 ARl SING FROM SLP(Crl.) No. 4057/ 2012
[ VALLABHBHAI P. SURANI Vs. | NTERNATI ONAL ASSETS REC. CO. LTD. &
ORS. |

CRIM NAL APPEAL NO. 741/2014 AR SI NG FROM SLP(Crl.) No. 4066/ 2012
[ NATHUBHAI V. KALSARI A Vs. | NTERNATI ONAL ASSETS RECONST. CO.
LTD. &ORS. ]

CRI M NAL APPEAL NO. 742/2014 ARI SI NG FROM SLP(Crl.) No. 4062/ 2012
[VI SHAL N KALSARI A Vs. | NTERNATI ONAL ASSTES RECONST. CO LTD.]

CRI' M NAL APPEAL NO 743/2014 ARI SI NG FROM SLP(Crl.) No. 4063/ 2012
[ JI VRAIBHAI MAYABHAI VANl YA Vs. | NTERNATI ONAL ASSETS
RECONSTRUCTI ON & ORS. ]

CRI M NAL APPEAL NO. 744/2014 ARl SI NG FROM SLP(Crl.) No. 4053/ 2012
[JAYANTI M PATEL Vs. |INTER ASSETS RECONSTRUCTION CO. LTD. &
ORS. ]

CRIM NAL APPEAL NO. 745/ 2014 ARl SI NG FROM SLP(Crl.) No. 4064/ 2012
[J.B. JEWELLERY P.LTD. Vs. | NTERNATI ONAL ASSETS RECONST. CO LTD. &
ORS. |

SLP(Crl) No. 1666 of 2012

CRI M NAL APPEAL NO. 746/2014 ARl SI NG FROM SLP(Crl.) No. 4068/ 2012
[ SANJAY S. MANGLUNI A Vs. | NTERNATI ONAL ASSETS RECONST. CO. LTD. &
ORS. |

CRI M NAL APPEAL NO 747/2014 ARI SI NG FROM SLP(Crl.) No. 4111/2012
[ ROVANCH RAJENDRAN Vs. | NTER. ASSETS RECONST. CO. LTD. & ORS.]



CRIM NAL APPEAL NO. 748/2014 ARl SING FROM SLP(Crl.) No. 4123/ 2012
[ ROVANCH RAJENDRAN Vs. | NTERNATI ONAL RESCONSTRUCTI ON CO. LTD. &
ORS. |

CRI M NAL APPEAL NO. 749/2014 ARl SI NG FROM SLP(Crl.) No. 4117/ 2012
[ ASHOK G SONDAGAR Vs. | NTERNATI ONAL ASSETS RECON. CO. LTD. &
ORS. ]

CRI M NAL APPEAL NO. 750/2014 ARI SI NG FROM SLP(Crl.) No. 4115/2012
[ ROVANCH RAJENDRAN Vs. | NTERN. ASSETS RECONST. CO. LTD. & ORS.]

CRI' M NAL APPEAL NO 751/2014 ARI SI NG FROM SLP(Crl.) No. 4114/ 2012
[ JAYANTI M PATEL Vs. INTER ASSETS RECONST. CO LTD. & ORS.]

CRIM NAL APPEAL NO. 752/2014 ARl SI NG FROM SLP(Crl.) No. 4124/ 2012
[ NATHUBHAI V. KALSARIA Vs. | NTER ASSETS RECONST. CO LTD. &
ORS. |

CRIM NAL APPEAL NO 753/2014 ARl SING FROM SLP(Crl.) No. 4119/ 2012
[ G RISH DH RAJLAL KACHALI A Vs. | NTL. ASSETS RECONSTRUCTI ON CO. LTD
& ORS.]

CRIM NAL APPEAL NO. 754/2014 ARl SING FROM SLP(Crl.) No. 4129/ 2012
[ G Rl SH DHI RAJLAL KACHALIA Vs. |NTL. ASSETS RECONSTRUCTI ON CO.
LTD & ORS. ]

CRI M NAL APPEAL NO. 755/2014 ARI SI NG FROM SLP(Crl.) No. 4118/ 2012
[ ROVANCH RAJENDRAN Vs. | NTERN. ASSETS RECONST. CO. LTD. & ORS.]

CRI' M NAL APPEAL NO 756/ 2014 ARI SI NG FROM SLP(Crl.) No. 4130/ 2012
[JASU M AH R Vs. | NTERNATI ONAL ASSET REC. COW. LTD. & ORS.]

CRI M NAL APPEAL NO. 757/2014 ARI SI NG FROM SLP(Crl.) No. 4127/2012
[ ROVANCH RAJENDRAN Vs. | NTER. ASSETS RECONST. CO. LTD. & ORS.]

CRIM NAL APPEAL NO 758/2014 ARl SING FROM SLP(Crl.) No. 4125/ 2012
[ KAl LASH VI SHI NDAS MATAI Vs. | NTERNATI ONAL ASSETS RECONT. co
LTD. & ORS. ]

CRIM NAL APPEAL NO 759/2014 ARl SI NG FROM SLP(Crl . ) No. 4120/ 2012
[ DH REN JAYSUKHLAL JOSHI Vs. | NTERNATI ONAL ASSETS RECONST.
COMVP. LTD. ]

CRIM NAL APPEAL NO. 760/2014 ARl SI NG FROM SLP(Crl.) No. 4618/ 2012
[ KALSARI A GEMS PVT.LTD. Vs. |INTER ASSETS RECONST. CO. LTD. &
ORS. |

SLP(Crl) No. 1666 of 2012

CRIM NAL APPEAL NO. 761/2014 ARl SI NG FROM SLP(Crl.) No. 4619/ 2012
[ ALKABEN VI NODBHAI SHAH Vs. | NTERNATI ONAL ASSETS RECONSTI ON CO. &
ORS. |

CRI M NAL APPEAL NO 762/2014 ARI SI NG FROM SLP(Crl.) No. 4620/ 2012
M S J. B. PROPERTI ES DEVELOPERS P. LTD. Vs. | NTERNATI ONAL ASSETS
RECONST. CO. LTD. & ORS. ]

CRIM NAL APPEAL NO. 763/2014 ARl SI NG FROM SLP(Crl.) No. 6587/ 2012
[ BHARATBHAI PURSHOTTAMDAS MEHTA Vs. | NTER ASSETS RECONST. CO
LTD. & ORS.]

CRI M NAL APPEAL NO. 764/2014 ARI SI NG FROM SLP(Crl.) No. 6598/ 2012
[ SURESH PARWANI Vs. | NTERN. ASSETS RECONST. CO. LTD. & ORS.]

CRIM NAL APPEAL NO. 765/2014 ARl SI NG FROM SLP(Crl . ) No. 6522/ 2012
[ KANHAI YA M BHANUSHALI Vs. | NTERN. ASSETS RECONSTR. CO. LTD. &
ORS. |



CRIM NAL APPEAL NO. 766/2014 ARl SING FROM SLP(Crl.) No. 6639/ 2012
[ MANORAMA | NGREDI ENTS P. LTD. Vs. | NTERNATI ONAL ASSETS RECON. CO
LTD. & ORS. ]

CRI M NAL APPEAL NO 767/2014 ARI SI NG FROM SLP(Crl.) No. 6523/ 2012
[ KD ASSOCI ATES Vs. | NTERNATI ONAL ASSETS RECON. CO. LTD. & ORS.]

CRIM NAL APPEAL NO. 768/2014 ARl SING FROM SLP(Crl.) No. 6612/ 2012
[ ANKUR MAHENDRA SHAH Vs. | NTERNATI ONAL ASSETS RECON. CO. LTD. &
ORS. ]

CRIM NAL APPEAL NO. 769/2014 ARl SING FROM SLP(Crl.) No. 6622/ 2012
[ BHUPESH MAHENDRA MEHTA Vs. | NTERNATI ONAL ASSETS RECONST. CO.
LTD. & ORS. ]

CRIM NAL APPEAL NO. 770/2014 ARl SI NG FROM SLP(Crl.) No. 7731/ 2012
[ RAVESHBHAI  PURUSHOTTAMDAS MEHTA  Vs. | NTERNATI ONAL  ASSETS
RECONST. COLTD. & ORS. |

CRIM NAL APPEAL NO. 771/2014 ARl SING FROM SLP(Crl.) No. 7733/ 2012
[ BHUPESH MAHENDRA MEHTA Vs. | NTERN. ASSETS RECONSTRUCTI ON CO. LTD,
& ORS. ]

CRIM NAL APPEAL NO 772/2014 ARl SING FROM SLP(Crl.) No. 7743/ 2012
[ VI JAY JAYANTI LAL SELARKA Vs. | NTERN. ASSETS RECONST. CO. LTD. &
ORS. |

CRI M NAL APPEAL NO. 773/2014 ARl SI NG FROM SLP(Crl.) No. 7744/ 2012
[ Nl RANJAN JAI LAL DAVE Vs. | NTERN. ASSETS RECONSTR. CO. LTD. &
ORS. ]

CRIM NAL APPEAL NO. 774/2014 ARl SI NG FROM SLP(Crl.) No. 7745/ 2012
[ ARCHANA HARERAM BHASI N Vs. | NTERNATI ONAL ASSETS RECONST. CO LTD.
& ORS. ]

SLP(Crl) No. 1666 of 2012

CRIM NAL APPEAL NO. 775/2014 ARI SI NG FROM SLP(Crl.) No. 7746/ 2012
[ JAYA RAVI OBERO Vs. | NTERNATI ONAL ASSETS RECONST. CO. LTD. &
ORS. |

CRIM NAL APPEAL NO 776/2014 ARl SING FROM SLP(Crl.) No. 7747/ 2012
[ MOHD. RAFI Q SHAHNOOR SAYYED Vs. | NTER ASSETS RECON. COM LTD. &
ORS. |

CRIM NAL APPEAL NO. 777/2014 ARl SI NG FROM SLP(Crl.) No. 7749/ 2012
[ BASI R AHVED LALSAHEB MULLA  Vs. | NTERNATI ONAL ASSETS RECONTR.
CO. LTD. & ORS. ]

CRI M NAL APPEAL NO. 778/ 2014 ARI SI NG FROM SLP(Crl.) No. 9426/ 2012
[ KRI SHNA KHANDELWAL Vs. SBI & ORS.]

CRIM NAL APPEAL NO 779/2014 ARl SING FROM SLP(Crl.) No. 9170/ 2012
[ BHEESAM SETHI Vs. | NTERNATI ONAL ASSETS RECONTR. CO. LTD. &
ORS. |

CRI' M NAL APPEAL NO 780/2014 ARI SI NG FROM SLP(Crl.) No.9163/2012
[SUNIL V. RATHOD Vs. | NTERNATI ONAL ASSETS RECON. CO. LTD. &ORS. ]

CRI M NAL APPEAL NO 781/2014 ARI SI NG FROM SLP(Crl.) No. 9253/ 2012
[ AVANT GARDE MANAGEMENT CONSULT. PVT. LTD. Vs. | NTERNATI ONAL ASSETS
RECON. COWP. LTD. & ORS. ]

CRIM NAL APPEAL NO. 782/2014 ARl SI NG FROM SLP(Crl.) No. 9164/ 2012
[ BHAJARANG SHYAMSUNDER AGARWAL Vs. | NTERNATI ONAL ASSETS RECONST.
CO. LTD. & ORS. ]

CRI M NAL APPEAL NO. 783/2014 ARI SI NG FROM SLP(Crl.) No. 9160/ 2012



[ SUDHI R YASHWANT SURVE Vs. | NTL. ASSETS RECONST. CO LTD. & ORS.]

CRI M NAL APPEAL NO. 784/2014 ARI SI NG FROM SLP(Crl.) No. 614/2013
M S. OPTI C TRADI NG PVT. LTD. Vs. STATE BANK OF MYSORE AND CRS. ]

SLP(Crl.) No. 378/ 2013
[M'S PHOENI X | MPEX PVT. LTD. Vs. | NTERNATI ONAL ASSETS RECONS.
COWP. LTD. & ORS.]

CRI M NAL APPEAL NO 785/2014 ARI SI NG FROM SLP(Crl.) No. 379/2013
[ HARESH NAGARDAS GANDHI Vs. | NTERNATI ONAL ASSETS RECONSTRUCTI ON
Q0. ]

CRI M NAL APPEAL NO. 786/2014 ARI SI NG FROM SLP(Crl.) No. 1467/ 2013
[HOTEL CI TY PALACE Vs. BANK OF INDIA & CRS. ]

CRI M NAL APPEAL NO 787/2014 ARI SI NG FROM SLP(Crl.) No. 1782/ 2013
[ BHARTI BEN CHHOTALAL SHAH Vs. STATE BANK OF I NDIA & ORS.]

CRI M NAL APPEAL NO. 788/2014 ARI SI NG FROM SLP(Crl.) No. 3575/ 2013
[ DHI REN JAYSUKHLAL JOSH Vs. STATE BANK OF INDIA & ANR. ]

CRIM NAL APPEAL NO. 789/2014 ARl SING FROM SLP(Crl.) No. 3579/ 2013
[ J. B. PROPERTY DEVELOPERS PVT. LTD. Vs. STATE BANK OF PATI ALA AND
SLP(Crl) No. 1666 of 2012
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ANR. ]

CRI M NAL APPEAL NO 790/ 2014 ARI SI NG FROM SLP(Crl.) No. 3580/ 2013
[ ALKABEN VI NODBHAI SHAH Vs. STATE BANK OF I NDIA & ANR ]

CRI M NAL APPEAL NO 791/2014 ARI SI NG FROM SLP(Crl.) No. 3581/2013
[ ANKUR MAHENDRA SHAH Vs. STATE BANK OF INDI A & ANR. ]

CRI M NAL APPEAL NO 792/2014 ARI SI NG FROM SLP(Crl.) No. 4024/ 2013
[ RAMESHBHAI PURUSHOTTAMDA MEHTA Vs. ClI TI BANK & ANR

CRI' M NAL APPEAL NO 793/2014 ARI SI NG FROM SLP(Crl.) No. 4032/ 2013
[ BHARATBHAI PURSHOTTAMDAS MEHTA Vs. CI TI BANK & ANR ]

CRI M NAL APPEAL NO 794/ 2014 ARI SI NG FROM SLP(Crl.) No. 4030/ 2013
[ RAMESHBHAI PURUSHOTTAMDAS MEHTA Vs. CI Tl BANK]

CRI M NAL APPEAL NO 795/2014 ARI SI NG FROM SLP(Crl.) No. 4025/ 2013
[ BHUPESH MAHENDRA MEHTA Vs. SARASWAT CO-OP BANK LTD. & ANR ]

CRI M NAL APPEAL NO 796/ 2014 ARI SI NG FROM SLP(Crl.) No. 4031/ 2013
[DILIP M BANSAL Vs. BANK OF INDI A & ORS.]

CRI M NAL APPEAL NO 797/2014 ARI SI NG FROM SLP(Crl.) No. 3715/2013
[ RAMESH SOPAN KUVATKAR Vs. UNION BANK COF I NDIA & ORS. ]

CRI M NAL APPEAL NO 798/ 2014 ARI SI NG FROM SLP(Crl.) No. 3563/ 2013
[ DI LI PKUMAR MANCHAR VARADKAR Vs. UNI ON BANK OF I NDIA & ORS. ]

CRI M NAL APPEAL NO. 799-800/2014 ARISING FROM SLP(Crl.)
No. 5533- 5534/ 2013
[ BASI R AHVED LALSAHEB MULLA Vs. STATE BANK OF PATI ALA & ORS.

CRI M NAL APPEAL NO 801/2014 ARI SI NG FROM SLP(Crl.) NO 2914/2014
ARI SI NG FROM CRLMP. NO. 15167/ 2013
[ BAJARANG SHYAMSUNDER AGARWAL Vs. CENTRAL BANK OF I NDIA & ANR ]

CRIM NAL APPEAL NO. 802/2014 ARI SING FROM SLP(Crl.) NO 2915/2014
ARl SI NG FROM CRLMP. NO. 16083/ 2013

[ MEHVOOD KHAN JAFAR KHAN Vs. SHARMAO VI THAL COOP. BANK LTD. &
ANR]



SLP(C) NoS. 27027- 27028/ 2013
[ STATE BANK OF I NDI A Vs. PRADEEP CHUGH]

CRI' M NAL APPEAL NO 803/2014 ARI SI NG FROM SLP(Crl.) No. 7835/ 2013
[ MUKESHBHAI N. LODALI YA Vs. UNION BANK OF I NDIA & ORS. ]

CRI M NAL APPEAL NO. 804/2014 ARI SI NG FROM SLP(Crl.) No. 8365/ 2013
[ DI PESH PRAVI N SETH VS. SYNDI CATE BANK & ORS. ]

CRIM NAL APPEAL NO. 805/2014 ARISING FROM SLP(CRL) NO. 9217/2013
SRAVANYA MEKA RAO V. DENA BANK & ORS.]
SLP(Crl) No. 1666 of 2012
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SLP(C) NO 36073-36074/ 2013
[ THE DHANLAXM BANK LTD.V. MAHESHBHAI DAHYABHAI PATEL & ORS.]
(W TH OFFI CE REPORT)

CRI M NAL APPEAL NO 806/ 2014 ARI SI NG FROM SLP(CRL) NO 10346/ 2013
[ MR MURAD ANVAR JETHA V. DENA BANK AND CRS. ]

CRI M NAL APPEAL NO 807/2014 ARI SING FROM SLP(CRL) NO 10502/2013
[ SHYAMSUNDER RAMPAL KANKANI V. 1DBI BANK LTD. & ANR ]

Dat e: 03/ 04/ 2014 These Matters were called on for pronouncenent of
j udgnent today.

For Petitioner (s)
In SLP 1666 & Rest

In SLP 36073-74 Ani| Kunmar Sangal, Adv.

Si ddharth Sangal, Adv.

of the Matters M. N khil Coel, Adv.
M. WMarsook Bafaki, Adv.
Ms. Naveen Coel, Adv.
In SLP 4057, 4618 M. A Venayagam Bal an, Adv.
In SLP 4064 Dr. Kailash Chand, Adv.
In SLP 9426/ 12, 614,
1467, 1782, 3715 &
3563/ 2013 M. Prat ap Venugopal , Adv.
Ms. Sur ekha Raman, Adv.
Ms. Meenakshi Chauhan, Adv.
M. Gaurav Nair, Adv.
For Ms K J. John & Co., Advs.
In SLP 378 M. Lal Pratap Singh, Adv.
M. Uresh Pratap Singh, Adv.
M. Ram N was, Adv.
M. Vi kram Si ngh Arya, Adv.
Ms. Ruchi Kohli, Adv.
IN SLP 27027-28 M. Harshvir Pratap Sharma, Adv.
M. Pankaj Kumar, Adv.
In SLP 7835 M. Subranoni um Prasad, Adv.
In SLP 8365 M. Sanjay Kumar Singh, Adv.
In SLP 9217 M. Vijay Kumar, Adv.
M.
M.

For Intervenor (s)
For Indi an Banks



Association in
SLP 1666
SLP(Crl) No. 1666 of 2012

For Respondent (s)

In SLP 1666, 4058, 4052
4057, 4111, 4123, 4117
4115, 4114, 4124, 4119,
4129, 4118, 4130, 4127
4125, 4120, 4618, 4619
4620, 6587, 6598, 6522
6639, 6523, 6612, 6622

In SLP 6598

For SBlI In SLP
4058, 4052, 4061,
4057, 4064, 9426 of
2012, 3575, 3579,
3580, 3581 & 36073-
36074/ 2013

For RR 8 in
SLP 4111

In SLP 4123,
4115, 4118, 4127,
3715 & 3563

In SLP 4117, 4114,
4124, 4119, 4129,
4130, 4125, 6522,
1467, 4031

For RR No. 9
In SLP 4119 & 4129

For RR No. 8-
Oriental Bank of
Commerce In SLP 6639

SLP(Crl) No. 1666 of 2012

In SLP 6622

M.

==

==

5=

=5

==

==
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Ni na Gupta, Adv.
Mudit Sharma, Adv.
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Lalit Bhasin, Adv.

Amar Dave, Adv.

Kri shnayan Sen, Adv.
Ri shad A. Chowdhury,
Kunal Chatterji, Adv.
Sant a Thapa, Adv.

Adv.

Deepi ka Kalia, Adv.
Kapi sh Seth, Adv.

Deepak Prakash, Adv.
Haritha V. A, Adv.
YOgmaya, Adv.

Usha Nandi ni V., Adv.

Adv.
Adv.

Ani | Kumar Sangal
Si ddhart h Sangal

Raj u Ramachandran, Sr. Adv.

O P. Gaggar, Adv.

O P. Gaggar, Adv.

Adv.
Adv.

M T. Ceorge,
Kavitha K T.,

Sonal Jain, Adv.
Rajiv M Brahnma, Adv.

Shrish Kumar M shra, Adv.
Aj ay Kumar Singh, Adv.
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Surya Nat h Pandey, Adv.

Adv.
Adv.

Sanj ay Jain,
Sanj eev Sagar,



For RR No. 8
In SLP 7731

In SLP 7733

For RR No. 8 in
In SLP 7745 & 7746

For RR No. 8
In SLP 9253

For State Bank of
Mysore In SLP 614

For RR No. 1 in
In SLP 4024, 4032, 4030

For RR No. 1 in
In SLP 5533-5534

For RR1 in SLP 27027-28

For RR1 in SLP 9217

For RR1 in SLP 8365

For Standard Chartered
Bank

For Dena Bank

SLP(Crl) No. 1666 of 2012

In SLP 36073-74

In SLP 379 & 10502

Chandra Bhushan Prasad, Adv.
Pradeep Dewan, Sr. Adv.
Niraj Gupta, Adv.
Anupam Dhi ngra, Adv.

Vi nay Navare, Adv.
Keshav Ranj an, Adv.
Satyaj eet Kumar, Adv.
Abha R Sharnmm, Adv.

5 §555 555 %

Praveena Gautam Adv.

=

Sarvesh Singh Baghel, Adv.

R N. Keshwani, Adv.
Ram Lal Roy, Adv.

==

R'S. Suri, Sr. Adv.
Anrita Singh, Adv.
Chanchal Kumar Ganguli, Adv.
Adv.

Adv.

Adv.

Adv.

Sanj ay Kapur,
Raj i v Kapur,
Vat sal a Rai,
Shubhra Kapur,

Ni dhi, Adv. (SCLSC)

Arun Aggarwal , Adv.
Ani |l Rai, Adv.

V. Sudeer, Adv.

M B.R S. Raju, Adv.
Sonyashree Kul karni, Adv.
Anup Prakash Awasthi, Adv.
Bal aji Srinivasan, Adv.

SSFSS S5 F 5555 SFS

Chander Bhushan , Adv.

Sanj eev Sagar, Adv.

Ruchi Jain, Adv.

Raj ul Jain, Adv.

Raj eev Sagar, Adv.
Arun Aggarwal , Adv.
Ani | Rai, Adv.

SS 55FS%

R C. Kohli,

Sanj ay Bhatt,
Dushyant Kumar,
Rabi n Maj under,

SS5 SS5%

* kK k%

Del ay condoned.

S. S. Shamshery,
Bhar at Sood, Adv.
Ri tesh Prakash Yadav,
Adv.

Adv.

Adv.

Adv.
Adv.

Adv.



Hon’ bl e M. Justi ce A K. Pat nai k pronounced

the judgnent of the Court for a Bench conprising of

Hi s Lordship and Hon' bl e M. Justice V. Gopal a
Gowda.

For t he detail ed reasons recor ded in t he si gned
reportabl e j udgnent , t he appeal s are al | owed with t

he
followi ng orders and directions in the facts of the cases
before the Court: -

"Havi ng expressed our opinion on the different
questions of law raised in these appeals, we may
now pass orders and directions considering the
broad facts of the three different categories of
the case before us:

(i) I'n Crimnal Appeals arising out of Special
Leave Petition (Crimnal) Nos.9426 of 2012, 9170
of 2012, 9163 of 2012, 9253 of 2012, 9164 of
2012, 9160 of 2012, 379 of 2013, 1467 of 2013,
1782 of 2013, 3575 of 2013, 4062 of 2012, 4063
of 2012, 4053 of 2012, 4068 of 2012, 4119 of
2012, 4129 of 2012, 7835 of 2013, 8365 of 2013,
9217 of 2013, 10346 of 2013, 6587 of 2012, 6639

SLP(Crl) No. 1666 of 2012
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of 2012, 6523 of 2012, 6622 of 2012, 7731 of

2012, 7747 of 2012 and 4618 of 2012,
t he

appel lants claimthat they are in possession of

the secured asset under a | ease nade prior to

t he nort gage but t he Chi ef Met r opol

tan

Magi strat e, Munbai , has passed orders
under

Section 14 of the SARFAESI Act for delivery of

possessi on of t he secur ed asset to

t he
respective secur ed creditors. These

orders



are

this

t he

Chi ef
SLP(Crl) No. 1666 of 2012

he

en

passed by t he Chi ef Met ropol i tan Magi str

Munbai , are set asi de and t he matters

remitted to the Chief Metropolitan Magistrate to

pass fresh orders in accor dance with

judgnent and any other |aw that nmay be rel evant
after giving an opportunity of hearing to the
appel lants and the secured creditors.

(ii) I'n Crimnal Appeals arising out of Speci al
Leave Petition (Crimnal) Nos.4064 of 2012, 4117
of 2012, 4114 of 2012, 4124 of 2012, 4052 of
2012, 4058 of 2012, 4061 of 2012, 4057 of 2012
4620 of 2012, 6612 of 2012, 7722 of 2012, 7744
of 2012, 7749 of 2012, 7743 of 2012, 4130 of
2012 and 4125 of 2012 when the appellants filed
the Special Leave Petitions under Article 136 of
the Constitution of India, the applications of

the secured creditors under Section 14 of the

SARFAESI Act wer e pendi ng. In case

applications are still pendi ng, t he
11

Met ropol i tan Magi strate or t he District

Magi strate, as the case may be, will consider
the clains of the appellants that they were in
possession of the secured asset under a |ease
made prior to the creation of the nortgage and

deci de t he appl i cations under Secti on 14

accordance with this judgnent and any other |aw

t hat may be rel evant. In case, during

pendency of t hese appeal s, orders have

passed by the Chief Metropolitan Mgistrate or

be



an

of

SLP(Crl) No. 1666 of 2012

he

he

ef

ct

the District Mgistrate under Section 14 of the

SARFAESI Act, the orders so passed will stand

quashed and the Chief Metropolitan Mgistrate or

the District Magistrate will pass fresh orders

in accordance with this judgnent and any ot her

| aw t hat may be r el evant after gi ving

opportunity of hearing to the appellants and the

secured creditors.

(iii) In the Crimnal Appeals arising out of

Speci al Leave Petition (Crimnal) Nos. 4619

2012, 6598 of 2012, 6522 of 2012, 7745 of 2012,
7746 of 2012 and 4120 of 2012, when the Speci al
Leave Petitions were filed under Article 136 of

the Constitution of India, no application under

Section 14 of the SARFAESI Act had been filed by

the secured creditors. In case such application

under Section 14 of the SARFAESI Act has been
filed in the neanwhile or is filed in future,

12

t he Chi ef Met ropol i tan Magi strate

District Magistrate, as the case may be, wll
decide the applications in accordance with this
judgnent and any other |aw that rmay be rel evant

after gi ving opportunity of hearin

appel lants and the secured creditors.

(iv) In al | t hese appeal s,

Met ropol i tan Magi strate or t
Magi strate, as the case may be, will pass final

orders under Section 14 of t he

within four nmonths fromthe date of filing of

certified copy of this judgnent by either the

or
g to

t he
he District
SARFAESI



| essee/tenant or the secured creditor."”

SLP(C) NOS. 27027-27028 OF 2013, SLP(C) NOS. 36073-36074
OF 2013 AND SLP(CRL) NO. 378 COF 2013

These matters being separate fromthe matters in
whi ch the judgnent has been delivered today are delinked
fromthis batch of nmatters and will be listed separately

for hearing.

[ KALYANI GUPTA] [ SHARDA KAPOOR]
COURT MASTER COURT MASTER

[ SI GNED REPORTABLE JUDGVENT |'S PLACED ON THE FI LE. ]
Reportabl e

IN THE SUPREME COURT OF | NDI A
CRI' M NAL APPELLATE JURI SDiI CTI ON
CRI' M NAL APPEAL No. 736 OF 2014
(Arising out of S.L.P. (Crl.) No.1666 of 2012)
Har shad Govardhan Sondagar ..., Appel | ant
Ver sus

I nternational Assets Reconstruction Co.
Ltd. & Os. Respondent s

W TH

CRI M NAL APPEAL No. 737 OF 2014
(Arising out of S.L.P. (Crl.) No.4058 of 2012),

CRI M NAL APPEAL No. 738 OF 2014
(Arising out of S.L.P. (Crl.) No.4052 of 2012),

CRI M NAL APPEAL No. 739 OF 2014
(Arising out of S.L.P. (Crl.) No.4061 of 2012),

CRI M NAL APPEAL No. 740 OF 2014
(Arising out of S.L.P. (Crl.) No.4057 of 2012),

CRI M NAL APPEAL No. 741 OF 2014
(Arising out of S.L.P. (Crl.) No.4066 of 2012),

CRI M NAL APPEAL No. 742 OF 2014
(Arising out of S.L.P. (Crl.) No.4062 of 2012),

CRI M NAL APPEAL No. 743 OF 2014
(Arising out of S.L.P. (Crl.) No.4063 of 2012),

CRI M NAL APPEAL No. 744 OF 2014
(Arising out of S.L.P. (Crl.) No.4053 of 2012),
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CRI M NAL APPEAL No. 745 OF 2014
(Arising out of S.L.P. (Crl.) No.4064 of 2012),



CRI M NAL APPEAL No. 746 OF 2014
(Arising out of S.L.P. (Crl.) No.4068

CRI M NAL APPEAL No. 747 OF 2014
(Arising out of S.L.P. (Crl.) No.4111

CRI M NAL APPEAL No. 748 OF 2014
(Arising out of S.L.P. (Crl.) No.4123

CRI M NAL APPEAL No. 749 OF 2014
(Arising out of S.L.P. (Crl.) No.4117

CRI M NAL APPEAL No. 750 OF 2014
(Arising out of S.L.P. (Crl.) No.4115

CRI M NAL APPEAL No. 751 OF 2014
(Arising out of S.L.P. (Crl.) No.4114

CRI M NAL APPEAL No. 752 OF 2014
(Arising out of S.L.P. (Crl.) No.4124

CRI' M NAL APPEAL No. 753 OF 2014
(Arising out of S.L.P. (Crl.) No.4119

CRI M NAL APPEAL No. 754 OF 2014
(Arising out of S.L.P. (Crl.) No.4129

CRI M NAL APPEAL No. 755 OF 2014
(Arising out of S.L.P. (Crl.) No.4118

CRI M NAL APPEAL No. 756 OF 2014
(Arising out of S.L.P. (Crl.) No.4130

CRI M NAL APPEAL No. 757 OF 2014
(Arising out of S.L.P. (Crl.) No.4127

CRI M NAL APPEAL No. 758 OF 2014
(Arising out of S.L.P. (Crl.) No.4125
3

CRI M NAL APPEAL No. 759 OF 2014
(Arising out of S.L.P. (Crl.) No.4120

CRI' M NAL APPEAL No. 760 OF 2014
(Arising out of S.L.P. (Crl.) No.4618

CRI M NAL APPEAL No. 761 OF 2014
(Arising out of S.L.P. (Crl.) No.4619

CRI M NAL APPEAL No. 762 OF 2014
(Arising out of S.L.P. (Crl.) No.4620

CRI M NAL APPEAL No. 763 OF 2014
(Arising out of S.L.P. (Crl.) No.6587

CRI M NAL APPEAL No. 764 OF 2014
(Arising out of S.L.P. (Crl.) No.6598

CRI M NAL APPEAL No. 765 OF 2014
(Arising out of S.L.P. (Crl.) No.6522

CRI M NAL APPEAL No. 766 OF 2014
(Arising out of S.L.P. (Crl.) No.6639

CRI M NAL APPEAL No. 767 OF 2014
(Arising out of S.L.P. (Crl.) No.6523
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CRI M NAL APPEAL No. 768 OF 2014
(Arising out of S.L.P. (Crl.) No.6612 of 2012),

CRI M NAL APPEAL No. 769 OF 2014
(Arising out of S.L.P. (Crl.) No.6622 of 2012),

CRI M NAL APPEAL No. 770 OF 2014
(Arising out of S.L.P. (Crl.) No.7731 of 2012),

CRI M NAL APPEAL No. 771 OF 2014
(Arising out of S.L.P. (Crl.) No.7733 of 2012),

CRI M NAL APPEAL No. 772 OF 2014
(Arising out of S.L.P. (Crl.) No.7743 of 2012),
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CRI M NAL APPEAL No. 773 OF 2014
(Arising out of S.L.P. (Crl.) No.7744 of 2012),

CRI M NAL APPEAL No. 774 OF 2014
(Arising out of S.L.P. (Crl.) No.7745 of 2012),

CRI M NAL APPEAL No. 775 OF 2014
(Arising out of S.L.P. (Crl.) No.7746 of 2012),

CRI M NAL APPEAL No. 776 OF 2014
(Arising out of S.L.P. (Crl.) No.7747 of 2012),

CRI M NAL APPEAL No. 777 OF 2014
(Arising out of S.L.P. (Crl.) No.7749 of 2012),

CRI M NAL APPEAL No. 778 OF 2014
(Arising out of S.L.P. (Crl.) No.9426 of 2012),

CRI M NAL APPEAL No. 779 OF 2014
(Arising out of S.L.P. (Crl.) No.9170 of 2012),

CRI M NAL APPEAL No. 780 OF 2014
(Arising out of S.L.P. (Crl.) No.9163 of 2012),

CRI M NAL APPEAL No. 781 OF 2014
(Arising out of S.L.P. (Crl.) No.9253 of 2012),

CRI M NAL APPEAL No. 782 OF 2014
(Arising out of S.L.P. (Crl.) No.9164 of 2012),

CRI' M NAL APPEAL No. 783 OF 2014
(Arising out of S.L.P. (Crl.) No.9160 of 2012),

CRI M NAL APPEAL No. 784 OF 2014
(Arising out of S.L.P. (Crl.) No.614 of 2013),

CRI M NAL APPEAL No. 785 OF 2014

(Arising out of S.L.P. (Crl.) No.379 of 2013),
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CRI M NAL APPEAL No. 786 OF 2014
(Arising out of S.L.P. (Crl.) No.1467 of 2013),

CRI M NAL APPEAL No. 787 OF 2014
(Arising out of S.L.P. (Crl.) No.1782 of 2013),

CRI M NAL APPEAL No. 788 OF 2014



(Arising out of S.L.P. (Crl.) No.3575 of 2013),

CRI M NAL APPEAL No. 789 OF 2014
(Arising out of S.L.P. (Crl.) No.3579 of 2013),

CRI M NAL APPEAL No. 790 OF 2014
(Arising out of S.L.P. (Crl.) No.3580 of 2013),

CRI M NAL APPEAL No. 791 OF 2014
(Arising out of S.L.P. (Crl.) No.3581 of 2013),

CRI M NAL APPEAL No. 792 OF 2014
(Arising out of S.L.P. (Crl.) No.4024 of 2013),

CRI M NAL APPEAL No. 793 OF 2014
(Arising out of S.L.P. (Crl.) No.4032 of 2013),

CRI M NAL APPEAL No. 794 OF 2014
(Arising out of S.L.P. (Crl.) No.4030 of 2013),

CRI M NAL APPEAL No. 795 OF 2014
(Arising out of S.L.P. (Crl.) No.4025 of 2013),

CRI M NAL APPEAL No. 796 OF 2014
(Arising out of S.L.P. (Crl.) No.4031 of 2013),

CRI M NAL APPEAL No. 797 OF 2014
(Arising out of S.L.P. (Crl.) No.3715 of 2013),

CRI M NAL APPEAL No. 798 OF 2014
(Arising out of S.L.P. (Crl.) No.3563 of 2013),

CRIM NAL APPEAL Nos. 799-800 OF 2014
(Arising out of S.L.P. (Crl.) Nos.5533- 5534 of 2013),
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CRI' M NAL APPEAL No. 801 OF 2014
(Arising out of S.L.P. (Crl.) No. 2914 of 2013)
(Crl. M P. No.15167 of 2013),

CRI M NAL APPEAL No. 802 OF 2014
(Arising out of S.L.P. (Crl.) No. 2915 of 2013)
(Crl. M P. No.16083 of 2013),

CRI M NAL APPEAL No. 803 OF 2014
(Arising out of S.L.P. (Crl.) No.7835 of 2013),

CRI M NAL APPEAL No. 804 OF 2014
(Arising out of S.L.P. (Crl.) No.8365 of 2013),

CRI' M NAL APPEAL No. 805 OF 2014
(Arising out of S.L.P. (Crl.) No.9217 of 2013),

CRI M NAL APPEAL No. 806 OF 2014
(Arising out of S.L.P. (Crl.) No.10346 of 2013),
AND

CRI M NAL APPEAL No. 807 OF 2014
(Arising out of S.L.P. (Crl.) No.10502 of 2013),

J UDGM ENT

A. K PATNAI K, J.



Leave granted.

Facts :

2. The appellants claimto be tenants of different preni ses
in Munbai . These premni ses were nortgaged to

di fferent banks as securities for |oans advanced by the

7
banks (hereinafter referred to as ‘the secured
creditors’). As the borrowers have defaulted in
r epaynent of their secur ed debt s or instal nents

thereof and their accounts in respect of such debts

have been classified by the secured creditors as non-
perform ng assets, the secured creditors have issued
notices of 60 days period under sub- section (2) of
Section 13 of the Securitisation and Reconstruction of

Fi nanci al Assets and Enforcenent of Security Interest
Act, 2002 (for short ‘SARFAESI Act’) to the borrowers
saying that they intend to enforce the secured assets in
the event of non- paynent of the secured debts. As the
borrowers have failed to discharge their liability in ful
within the period of sixty days fromthe date of notice
the secured creditors have exercised their right under
sub- section (4) of Section 13 of the SARFAESI Act to

t ake possession of the secured assets of the borrowers.
The secured assets, however, consist of the prem ses
under possession of the appellants. The secured
creditors have, therefore, nade a request under Section
14(1) of the SARFAESI Act to theSChief Met ropol i tan

Magi strate, Miunbai, to take possession of the prem ses
and handover the possession of the prenises to the
secured creditors in accordance with the provisions of
Section 14 of the SARFAESI Act. Thr eat ened by
di spossessi on of the premi ses under their possession

by the Chief Metropolitan Magistrate, Mnbai, under

Section 14 of the SARFAESI Act, the appellants have



nmoved this Court in this batch of cases. Their case is

that they are not borrowers, but they are | essees of the
borrowers and are entitled to remain in possession of

the secured assets. A Division Bench of the Bonbay

Hi gh Court in Ms Trade Well, a Proprietorship Firm

Munmbai & Anr. v. Indian Bank & Anr . [2007 CRI. L.J.

2544] has, however, held that when a secured creditor

takes neasures under sub- section (4) of Section 13 of

t he SARFAESI Act on account of failure of the borrower

to r epay hi s liability and appr oaches t he
Met ropol i tan Magi strate for assi st ance to
possession of the secured assets, the liability of the
borrower having been crystallized, there can be no

adj udi cation by the Chief h@tgopolitan Magi strate and
possession has to be taken by a non- adjudicatory

process and there is no question of pointing out to the

Chief Metropolitan Magistrate at that stage that the

person who is to be di spossessed is a tenant. The
Di vi sion Bench of the Bonbay Hi gh Court has further

held in Ms Trade Well (supra) that the remedy of the

bor r owner as wel | as a third- party isto file an
application under Section 17 of the SARFAESI Act

before the Debts Recovery Tribunal and in case the

borrower or a third- party succeeds, the Debts Recovery

Tri bunal can restore possession of the secured assets

to the borrower or a third- party. Thi s view taken by
the Bonbay Hi gh Court in Ms Trade Well (supra) has

been fol | oned in t he i mpugned  j udgnent dat ed
20. 08. 2011 of the High Court passed in the case of

I nternational Assets Reconstruction Conpany Limited v.

Union of India & Ors . The grievance of the appellants is
that if the inpugned judgnment of the Hi gh Court is

i mpl ement ed, the appellants have no option but to

Chi ef

t ake



surrender possessi on to t he Chi ef Met ropol i tan
Magi strate, Minbai, and nove the De?gs Recovery
Tri bunal under Section 17 of the SARFAESI Act. Such
a renedy, according to the appellants, is not actually
avai | abl e under Section 17 of the SARFAESI Act and if
the remedy is available, it is nmeaningless as they have
to nove out fromthe tenanted premi ses and only in
the event the Debts Recovery Tribunal decides in

favour of the appellants, they may cone back to the

tenant ed prem ses. Aggri eved by t he i mpugned

judgnent, they have, therefore, filed these appeals by

way of speci al | eave under Article 136
Constitution.
Con tent io ns of t he | earned counsel for t he appellan ts
3. M. C. A Sundaram |earned senior counsel appearing
for the appellants, submitted that under Article 300A
of the Constitution, every person has a constitutiona
right not to be deprived of his property save by
authority of law. He subnmitted that a tenant is a | essee
and has a right to be in possession of the property of
the | essor during the period of the |lease and this right
cannot be taken away save by authority of |aw
subnitted that therelas nothing in the provisions of the
SARFAESI Act, and in particular Section 13 of the said
Act, to show that this right of a lessee to remain in
possession of the secured asset during the period of
t he | ease stands ext i ngui shed when t he secur ed

creditor initiates action under Secti on 13 of the
SARFAESI Act. He submitted that the | anguage of sub-
section (13) of Section 13 of the SARFAESI Act,

however, shows that no borrower shall, after receipt of

noti ce under sub- section (2) of section 13, transfer by

of

t he



way of sale, |ease or otherw se any of his secured

assets referred to in the notice, without the prior
witten consent of the secured creditor. He subnitted
that this provision in the SARFAESI Act is a clear
indication that a | ease of a secured asset by the
borrower before receipt of a notice by himunder sub-
section (2) of Section 13 of the SARFAESI Act was not
prohi bited under the said Act. He submitted that in
t he absence of any express |anguage in the SARFAES

Act affecting a | ease of a secured asset nmade by the
borrower in favour of a | essee, the | ease continues to be
a valid | ease even after the securig creditor initiates

action under Section 13 of the SARFAES|I Act.

4. In support of this argument, he cited a decision of the
Constitution Bench of this Court in C B. Gautamv.
Union of India & Os . [(1993) 1 SCC 78]. In this case,
the provisions of Section 269- UD and Section 269- UE
of the Incone Tax Act, 1961 made by Parlianment to
prevent evasion of tax by transfer of inmovabl e
property for an apparent consideration less than the
mar ket price of the property were under challenge as
ultra vires the Constitution. Sub- section (1) of Section
269- UD of the Income Tax Act, 1961 provided that on
an order for purchase by the Central CGovernnent of an
i movabl e property, the Central Governnent woul d be
liable to pay as conpensation to the owner of the
property an amount equal to the anount of apparent
consi derati on and sub- section (1) of Section 269- UE
provided that in case an order for conpul sory purchase
i s made under sub- section (1) of Section 269- UD, the
property in respect of which the order is nade shal
vest in t he Centr al Gover nnent free from al

encunbrances and sub- section (2) of Section 269- UE
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further provided that the transferor or any other
person who may be in possession of the immovable
property in respect of which an order under sub-
section (1) of Section 269- UDis nade is required to
surrender or deliver possession of the property to the
appropriate aut hority or any ot her person

aut hori sed by the appropriate authority within fifteen

duly

days of the service of the order on him This Court

held that if there is a |lessee in occupation of the
property concerned, his |leasehold rights would be
destroyed and he woul d have to handover
possession of the property to the appropriate authority
or any other person nom nated by the appropriate
authority and this clearly shows that an order for
compul sory purchase results in the | easehold rights
bei ng destroyed. This Court further held that an order
for conpul sory pur chase in such cases
necessarily result in gross injustice to the | essees and
to their being deprived of their rights without their
being in any way involved in the attenpt at a tax

evasion. This Court, therefore, read down sub- section
14

t he

woul d

(2) of Section 269- UE so as to make it inapplicable to

bonafi de | essees in possession of the property.

submitted that this Court should accordingly hold in
this case that the rights of bonafide | essees under a
| ease executed prior to receipt of notice under sub-

section (2) of Section 13 of the SARFAESI Act by the

borrower are not affected by the action of secured

credi tor under Section 13 of the SARFAES| Act.

relied on the observation of this Court in IC Cl Bank

Ltd. v. SIDCO Leathers Ltd. & Ors . [(2006) 10 SCC 452]

that while enacting a statute, Parlianent cannot be



presuned to have taken away the right to property

which is a constitutional right.

5. M. Sundaram next submitted that the view taken by

the Bonbay Hi gh Court in Ms Trade Well (supra) and

in the inpugned judgnent that a third- party such as a

| essee can under Section 17 of the SARFAESI Act make
an application before the Debts Recovery Tribunal and
that in case he succeeds, the Debts Recovery Tri bunal
can restore possession of the secured assets to the
| essee is not at all correct. He referred to the
15
provi sions of sub- section (3) of Section 17 of the
SARFAESI Act to show t hat the Debts Recovery
Tribunal can restore possession of the secured assets
only to the borrower and not to the |essee.
submitted that the Debts Recovery Tribunal has no
power under Section 17 of the SARFAESI Act to restore
possession of the secured assets to a | essee.
submitted that under the SARFAESI Act no notice
ei ther by t he secur ed creditor or by t he
Metropolitan Magistrate or the District Magistrate is
required to be given to a | essee of the secured assets in

possession of the secured creditor and in the absence

Chi ef

of such a notice, the lessee will not have any

opportunity to move either the Debt Recovery Tribunal
under Section 17 or the Chief Metropolitan Magistrate

or the District Mgistrate under Section 14 of the
SARFAESI Act . He submitted that sub- section (3) of
Section 14 of the SARFAESI Act further provides that

no act of the Chief Metropolitan Mgistrate or the
District Magistrate or any officer authorised by the

Chief Metropolitan Magistrate or District Magistrate to
16

t ake possession of the secured assets shall be called in



question in any court or before any authority and this

woul d nean that a | essee woul d have no renedy

agai nst t he deci si on of t he Chi ef Met ropol i tan
Magi strate or the District Mgistrate. He subnitted
that as there is no renmedy under the SARFAESI Act to

protect the | awful possession of the | essee under a

| ease and the Act al so does not bar the renmedi es under

the respective local tenancy |laws, this Court should

hold that the renedies for the parties in a case where

the secured assets are in possession of the | essees are

under the respective tenancy | aws. These argunents of

M. Sundaram were adopted by all other counse

appearing for the | essees.

Con tent io ns of t he |learned counsel for t he responden ts

6. M. Vikas Singh, |earned senior counsel appearing for
t he State Bank of India and the I ndian Banks
Associ ati on, subm tted t hat whi | e t here are no

restrictions on the right of the borrower to nmake a

| ease of an innnvabli7property prior to the nortgage,
once a nortgage is created, his right to make a | ease of
the nortgaged property is regulated by the provisions
of Section 65A of the Transfer of Property Act, 1882
He submitted that under Section 65A of the Transfer of
Property Act, a nortgagor, while lawfully in possession
of the nortgaged property, has the power to nmake
| eases thereof subject to the provisions of sub- section
(1) of Section 65A of the said Act. He submitted that if
a | ease made by a nortgagor satisfies the requirenments
of sub- section (2) of Section 65A of the Transfer of
Property Act, it will be a valid lease and will be binding
on the secured creditor. He submitted that sub- section

(3) of Section 65A of the Transfer of Property Act



further made it clear that if a contrary intention is
expressed in t he nor t gage- deed, prohi biting t he
nort gagor from naking a | ease of the nortgaged

property while he is in |l awful possession of the sane,

the nmortgagor cannot nake a |lease and if such lease is
made, such lease will not be binding on the nortgagee.
According to him possession of the | essee under the

followi ng two categories of |eases: (i) |eases created

prior to the nortgage and (ii) leases created in
accordance with Section 65A of the Transfer of
Property Act is protected by | aw, and possessi on of

other persons clainmng to be |l essees is not protected by

| aw.

7. M. Vikas Singh next subnmitted that sub- section (13)
of Section 13 of the SARFAESI Act further provides
that no borrower shall, after receipt of notice referred
to in sub- section (2) of Section 13 of the SARFAESI Act,
transfer by way of |ease, any of his secured assets
referred to in the notice, without prior witten consent
of the secured creditor. He submitted that if the
borrower makes a | ease of the secured assets after
recei pt of a notice under sub- section (2) of Section 13
of the SARFAESI Act without the prior witten consent
of the secured creditor, the | ease would accordingly be
voi d and the possession of the secured asset of the

| essee is not protected by | aw

8. In support of these subm sions, M. Vikas Singh relied
on the decision of the Delhi High Court in Shri Sanjeev
Bansal v. Oran International Bank SAOCG & Anr. 131

19
(2006) DLT 729 and the decision of the Madras High
Court in Sree Lakshmi Products v. State Bank of India

(AR 2007 Madras 148) in which the two High Courts



have hel d that tenancies created in contravention of
Section 65A of the Transfer of Property Act are not

bi ndi ng on the secured creditor and cannot come in the
way of the secured creditor taking possession of the
tenanted prem ses under the SARFAESI Act. He al so
cited the decision of this Court in Sunita Jugal ki shore
G lda v. Ramal al Udhoji Tanna (dead) through LRs. &
Os. [(2013) 10 SCC 258] in which this Court has held
that the rule of Iis pendens in Section 52 of the
Transfer of Property Act, 1882 applies to a suit on a
nort gage/ by nortgagee as well and, therefore, if a
nortgagor grants a |ease during the pendency of a suit
for sale by the nortgagee, the lessee is bound by the
result of the suit. Rel ying on this decision, he
submitted that once the secured creditor issues a
notice to a borrower to take possession of a secured
asset and the borrower despite such notice, transfers

t he possession of the secured asset by way of |ease to a
20

| essee without prior consent of the secured creditor

the | essee of such a | ease is bound to surrender

possession of the secured asset to the secured creditor.

9. M. Vikas Singh submtted that though the SARFAES

Act is silent on the renedies available to a | essee who

is in lawful possession of a secured asset, in the case of

the aforesaid two categories of |eases created prior to
t he nortgage and created after the nortgage in
accordance with Section 65A of the Transfer
Property Act, the |l essee has a renedy of filing an
application under Section 17(1) of the SARFAESI Act as
the application under Section 17(1) of the SARFAES

Act can be filed by "any person" and not just the
borrower . He subnitted that the SARFAESI Act has

been enacted to enable the secured creditors to recover

of



the secured debts without the intervention of courts

and tribunals and third- parties claimng to be | essees
but not bonafide | essees under | eases which are not in
accordance with Section 65A of the Tr ansf er of
Property Act should not be allowed to frustrate this

| audabl e object of the Act by preventing the secured
2

creditors fromtaking the possession of the secured
assets and realizing the secured debts. |In support of
this subm ssion, he referred to the observations of this
Court in Central Bank of India v. State of Kerala and
O hers [(2009) 4 SCC 94], Authorised Oficer, Indian
Overseas Bank and Another v. Ashok Saw MI1 [(2009) 8
SCC 366] and United Bank of India v. Satyawati
Tondon & Gthers [(2010) 8 SCC 110]. He subnmitted
that the renedy of a bonafide | essee is, therefore, to
surrender possessi on under Section 14 of t he
SARFAESI Act and to file an application under Section
17(1) of the SARFAESI Act before the Debts Recovery
Tribunal and in case he succeeds before the Debts
Recovery Tribunal to establish that the | ease was
created prior to the nortgage and the | ease was to the
know edge of the secured creditor or that the | ease was
created after the nortgage in accordance with Section
65A of the Transfer of Property Act, the Debts Recovery
Tribunal will restore possession of the secured asset.
The ot her counsel appearing for the respondents
adopted the aforesaid argunent;zof M. Vikas Singh
and further submtted that the appellants, who have
not filed docunments to show that they are bonafide
| essees, should not be afforded the protection agai nst
the action initiated by the secured creditors to take

possession of the secured asset under Section 13 of the



10.

SARFAESI Act.

M. Shrish Kumar M shra, |earned counsel appearing
for the Oriental Bank of Commerce in Civil Appea
arising out of S.L.P. (C No.6639 of 2012, however,
made a departure fromthe subm ssions nmade by M.
Vi kas Singh. He subnmitted that under sub- section (4)
of Section 13 of the SARFAESI Act, the secured creditor
has a right to take over the possession of the secured
assets and since Section 35 of the SARFAESI Act
provi des that the provisions of the SARFAESI Act shal
have effect, not wi t hst andi ng anyt hi ng i nconsi st ent
therewith contained in any other law for the tinme being
in force, sub- section (4) of Section 13 of the SARFAES
Act will override the rights of the lessee to renmain in
possession of the secured assets. He relied on a
decision of this Court in Raghunath Rai Bareja and

23
Anot her v. Punjab National Bank and Qthers. [(2007) 2
SCC 230] for the proposition that the court must in
accordance with the m schief rule of interpretation give
a purposive interpretation to the provisions of the
statute. He argued that if this mschief rule of
interpretation is adopted by this Court, then the
correct interpretation of sub- section (4) of Section 13
read with Section 35 of the SARFAESI Act woul d be
that a lease will stand terninated on the secured
creditor deciding to take the neasures contenpl ated
under sub- section (4) of Section 13 of the SARFAES

Act .

pin ion of t he Cour t ont he questions of law raised in
t hese Appeal s:

11.

The first question that we have to decide is whether the
provi sions of the SARFAESI Act have in any way

affected the right of a lessee to remain in possession of



the secured asset during the period of a |ease. A

‘secured asset’ has been defined in Section 2(zc) of the

SARFAESI Act to nmean the property on which the

security interest is created. In case of an i movabl e
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property, a security interest is created in a secured

asset by way of a nortgage in favour of the secured

creditor. There nay be cases where before the

nmortgage is created in respect of an inmovabl e

property, the borrower had al ready | eased out the

i movabl e property in favour of a | essee either as the

owner or as a person conmpetent or authorised to

transfer the i nmovabl e property in accordance wth

Section 7 of the Transfer of Property Act. If such a |ease

is made, by virtue of Section 8 of the Transfer of

Property Act, the lessee will have the right to enjoy the

| eased property in accordance with the terns and

condition of the | ease irrespective of whet her a

subsequent nortgagee of the i mMmovabl e property has

know edge of such a | ease or not.

12. After the nortgage of an i movabl e property is created
by the borrower in favour of a secured creditor, the
right of the borrower to | ease a nortgaged property is

regul ated by Section 65A of the Transfer of Property

Act . Section 65A of the Transfer of Property Act is
extracted herei nbel ow
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"65A. Mor tgagor’s power to |ease. -

(1) Subject to the provisions of sub- section
(2), a nortgagor, while lawfully in possession
of the nortgaged property, shall have power

to make | eases thereof which shall be binding
on the nortgagee.

(2)(a) Every such | ease shall be such as
woul d be nmade in the ordinary course of
managenent of the property concerned, and
in accordance with any local |aw, custom or
usage.



(b) Every such | ease shall reserve the best
rent that can reasonably be obtained, and no
prem um shall be paid or prom sed and no
rent shall be payable in advance.

(c) No such | ease shall contain a covenant for
renewal .

(d) Every such | ease shall take effect froma
date not later than six nonths fromthe date
on which it is made.

(e) In the case of a | ease of buildings, whether
| eased with or without the land on which

they stand, the duration of the |ease shall in
no case exceed three years, and the |ease

shal |l contain a covenant for paynent of the

rent and a condition of re- entry on the rent
not being paid within a time therein

speci fi ed.

(3) The provisions of sub- section (1) apply
only if and as far as a contrary intention is
not expressed in the nortgage- deed; and the
provi sions of sub- section (2) nmay be varied
or extended by the nortgage- deed and, as so

vari ed and extended, shall, as far as may be,
operate in like manner and with all |ike
i ncidents, effects and consequences, as if
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such variations or extensions were contained

in that sub- section
Thus, sub- section (1) of Section 65A of the Transfer of
Property Act states that the nortgagor has the power to
make | ease of a nortgaged property while he is in | awful
possession of the sane subject to the provisions of sub-
section (2) of Section 65A of the Transfer of Property Act and
such lease is binding on the nortgagee. Sub- section (3) of
Section 65A further provides that such a power is avail able
with the nortgagor to make a | ease of the nortgage property
only if and as far as a contrary intention is not expressed in
t he nort gage- deed. Thus, so long as the nortgage-deed
does not prohibit a nortgagor from naking a | ease of the
nort gaged property and so long as the | ease satisfies the
requi renents of sub- section (2) of Section 65A, a | ease nmade
by a borrower as a nortgagor will not only be valid but is

al so binding on the secured creditor as a nortgagee.

13. We may now consi der whether the provisions of the



SARFAESI Act have the effect of terminating these valid
| eases nade by the borrower or the nortgagor made in
accordance with the provi;;ons of the Transfer of
Property Act. Section 35 of the SARFAESI Act , on
whi ch the High Court has placed reliance in the case of
Ms Trade Well (supra) as well as in the inpugned
judgnent is reproduced hereinbel ow
" 3 5. The provisions of t his Act to
override ot her |laws.-The provisions of this
Act shall have effect, notw thstanding
anyt hi ng i nconsi stent therew th contained
in any other law for the tinme being in force
or any instrunent having effect by virtue of
any such |aw. "
Section 35 of the SARFAESI Act, therefore, provides that the
provi si ons of t he SARFAESI Act shal | have ef fect,
not wi t hst andi ng anythi ng i nconsi stent therewith contained
in any other law for the tine being in force. Thus, if there is
any provision in the SARFAESI Act and if there is any
provision in any other law which is inconsistent therewth,
the provision of the SARFAESI Act will have effect and not
the provision of any other |aw The only section in the
SARFAESI Act which confers a statutory right on the
secured creditor to take possession of the secured asset and
enforce the secured asset for the realization of the secured
debt is Section 13. W will, therefore, have to find out
whet her there is any provision in Section 13 of the
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SARFAESI Act which is inconsistent with the right of a
borrower or a nortgagor to nmake a | ease in accordance with
the provisions of the Transfer of Property Act and the

corresponding right of a |essee to remain in possession of

the property leased out to himduring the period of a |ease.

14. Secti on 13 of t he SARFAESI Act is extracted

her ei nbel ow

" 13. Enforcenmen t of securi t y inte rest.-



(1). Not wi t hst andi ng anyt hi ng cont ai ned
in section 69 or section 69A of the
Transfer of Property Act, 1882 (4 of 1882),
any security interest created in favour of
any secured creditor nmay be enforced,
without the intervention of the court or
tribunal, by such creditor in accordance
with the provisions of this Act.

(2) Where any borrower, who is under a
liability to a secured creditor under a
security agreenent, nakes any default in
repaynent of secured debt or any

i nstal ment thereof, and his account in
respect of such debt is classified by the
secured creditor as non- perforning asset,
then, the secured creditor nay require the
borrower by notice in witing to discharge

in full his liabilities to the secured creditor
within sixty days fromthe date of notice
failing which the secured creditor shall be
entitled to exercise all or any of the rights
under sub- section (4).

(3) The notice referred to in sub- section
(2) shall give details of the anmpbunt payabl e

by the borrower and the secured assets

i ntended to be enforced by the secured
creditor in the event of non- payment of
secured debts by the borrower.

(3A) If, on receipt of the notice under sub-
section (2), the borrower nekes any
representation or raises any objection, the
secured creditor shall consider such
representation or objection and if the
secured creditor comes to the conclusion
that such representation or objection is

not acceptable or tenable, he shal

conmuni cate within 15 days of receipt of
such representation or objection the

reasons for non- acceptance of the
representation or objection to t he
bor r ower :

Provi ded t hat t he reasons o]
comruni cated or the likely action of the
secur ed creditor at the st age of

communi cati on of reasons shall not confer
any right upon the borrower to prefer an

application to the Debts Recovery Tribuna
under Section 17 or the Court of District
Judge under Section 17A

(4) In case the borrower fails to

di scharge his liability in full within the
period specified in sub- section (2), the
secured creditor nay take recourse to one
or nmore of the follow ng neasures to
recover his secured debt, nanely:-

(a) t ake possessi on of the secured
assets of the borrower including the
right to transfer by way of |ease,
assignnent or sale for realising the
secured asset;



(b) take over the managenent of the
busi ness of the borrower including the
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right to transfer by way of |ease,
assignnent or sale for realising the
secured asset;

Provided that the right to transfer by
way of |ease, assignnment or sal e shal
be exercised only where the substanti al
part of the business of the borrower is
hel d as security for the debt.

Provi ded further that where the
management of whol e, of the business

or part of the business is severable, the
secured creditor shall take over the
managenent of such business of the
borrower which is relatable to the
security or the debt;

(c) appoi nt any person (hereafter
referred to as the manager), to nmanage
the secured assets the possession of
whi ch has been taken over by the
secured creditor;

(d) require at any time by notice in
witing, any person who has acquired
any of the secured assets fromthe
borrower and from whom any noney is
due or may becone due to the

borrower, to pay the secured creditor,
so much of the nmoney as is sufficient
to pay the secured debt.

(5) Any paynent nade by any person
referred to in clause (d) of sub- section (4)
to the secured creditor shall give such
person a valid discharge as if he has made
paynment to the borrower.

(5A) Where the sale of an i movabl e

property, for which a reserve price has

been specified, has been postponed for

what of a bid of an anpbunt not |ess than
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such reserve price, it shall be lawful for
any officer of the secured creditor, if so
aut hori sed by the secured creditor in this
behal f, to bid for inmovable property on
behal f of the secured creditor at any
subsequent sal e.

(5B) Where the secured creditor, referred

to in sub- section (5A), is declared to be the
purchaser of the imovabl e property at

any subsequent sale, the anount of the
purchase price shall be adjusted towards

t he anount of the claimof the secured

creditor for which t he auction of
enforcenment of security interest is taken

by the secured creditor, under sub- section

(4) of section 13.



(5C) The provisions of section 9 of the
Banki ng Regul ation Act, 1949 (10 of 1949
shall, as far as nay be, apply to the

i movabl e property acquired by secured
creditor under sub- section (5A).

(6) Any transfer of secured asset after

t aki ng possession thereof or take over of
managenent under sub- section (4), by the
secured creditor or by the nanager on

behal f of the secured creditor shall vest in
the transferee all rights in, or in relation
to, the secured asset transferred as if the
transfer had been made by the owner of

such secured asset.

(7) Where any action has been taken

agai nst a borrower under the provisions of

sub- section (4), all costs, charges and

expenses which, in the opinion of the

secured creditor, have been properly

incurred by himor any expenses

i ncidental thereto, shall be recoverable

fromthe borrower and the money which is

recei ved by the secured creditor shall, in
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t he absence of any contract to the
contrary, be held by himin trust, to be
applied, firstly, in payment of such costs,
charges and expenses and secondly, in

di scharge of the dues of the secured
creditor and the residue of the noney so
recei ved shall be paid to the person
entitled thereto in accordance with his
rights and interests.

(8) If the dues of the secured creditor
together with all costs, charges and
expenses incurred by himare tendered to

the secured creditor at any tinme before the
date fixed for sale or transfer, the secured
asset shall not be sold or transferred by
the secured creditor, and no further step
shal |l be taken by himfor transfer or sale
of that secured asset.

(9) In the case of financing of a financial
asset by nore than one secured creditors

or joint financing of a financial asset by
secured creditors, no secured creditor

shall be entitled to exercise any or all of
the rights conferred on hi munder or
pursuant to sub- section (4) unless exercise
of such right is agreed upon by the

secured creditors representing not |ess

than sixty percent in value of the anount
outstanding as on a record date and such
action shall be binding on all the secured
creditors:

Provided that in the case of a conpany in
I'iquidation, the anmount realised fromthe

sal e of secured assets shall be distributed in
accordance with the provisions of section
529A of the Conpanies Act, 1956 (1 of

1956) :



Provided further that in the case of a
company bei ng wound up on or after the
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conmencenment of this Act, the secured
creditor of such conpany, who opts to

realise his security instead of relinquishing
his security and proving his debt under
proviso to sub- section (1) of section 529 of
the Conpanies Act, 1956 (1 of 1956), nay
retain the sale proceeds of his secured
assets after depositing the worknen's dues
with the Iiquidator in accordance with the
provi sions of section 529A of that Act:

Provided also that the liquidator referred to
in the second proviso shall intimte the
secured creditors the worknmen’s dues in
accordance with the provisions of section
529A of the Conpanies Act, 1956 (1 of 1956)
and in case such workmen' s dues cannot be
ascertained, the liquidator shall intinate the
estimated amount of workmen’s dues under

that section to the secured creditor and in
such case the secured creditor nmay retain

the sal e proceeds of the secured assets after
depositing the amount of such estinated

dues with the Iiquidator:

Provided also that in case the secured
creditor deposits the estinmated anmount of
wor kmen’ s dues, such creditor shall be
liable to pay the bal ance of the worknmen's
dues or entitled to receive the excess
anount, if any, deposited by the secured
creditor with the Iiquidator:

Provi ded al so that the secured creditor shal
furni sh an undertaking to the liquidator to
pay the bal ance of the worknmen's dues, if
any.

Expl anation.- For the purposes of this sub-
section, -

(a) record date neans the date agreed
upon by the secured creditors representing
34

not | ess than three-fourth in value of the
anount out standi ng on such date;

(b) amount outstandi ng shall include
principal, interest and any other dues
payabl e by the borrower to the secured
creditor in respect of secured asset as per
t he books of account of the secured creditor

(10) Where dues of the secured creditor are
not fully satisfied with the sale proceeds of
the secured assets, the secured creditor may
file an application in the form and nmanner

as may be prescribed to the Debts Recovery

Tri bunal having jurisdiction or a conpetent
court, as the case may be, for recovery of the
bal ance anmobunt from the borrower.



(11) Wt hout prejudice to the rights
conferred on the secured creditor under or

by this section the secured creditor shall be
entitled to proceed agai nst the guarantors or
sell the pl edged assets without first taking
any of the nmeasures specified in clauses (a)
to (d) of sub- section (4) in relation to the
secured assets under this Act.

(12) The rights of a secured creditor under
this Act may be exercised by one or nore of
his officers authorised in this behalf in such
manner as may be prescri bed.

(13) No borrower shall, after receipt of
notice referred to in sub- section (2), transfer
by way of sale, |ease or otherw se (other

than in the ordinary course of his business)
any of his secured assets referred to in the
notice, without prior witten consent of the
secured creditor."

15. When we read the d;;ferent provi sions of Section 13 of
the SARFAESI Act extracted above, we find that sub-
section (4) of Section 13 provides that in case the
borrower fails to discharge his liability in full wthin
sixty days fromthe date of notice provided in sub-
section (2) of Section 13 of the SARFAESI Act, the
secured creditor may take recourse to one or nore of

the neasures nentioned therein to recover his secured
debt. One of the nmeasures nentioned in clause (a) in
sub- section (4) of Section 13 of the SARFAESI Act is to
t ake possessi on of the secured assets of the borrower
including the right to transfer by way of |ease. Were,
however, the | awful possession of the secured asset is
not with the borrower, but with the | essee under a valid
| ease, the secured creditor cannot take over possession
of the secured asset until the | awful possession of the
| essee gets determ ned. There is, however, no nention

in sub- section (4) of Section 13 of the SARFAESI Act
that a | ease made by the borrower in favour of a | essee
will stand determ ned on the secured creditor deciding
to take any of the neasures nentioned in Section 13 of

the said Act. Sub- section (13) of Section 13 of the
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SARFAESI Act, however, provides that after receipt of
notice referred to in sub- section (2) of Section 13 of the
SARFAESI Act, no borrower shall |ease any of his

secured assets referred to in the notice, w thout the

prior witten consent of the secured creditor. Thi s
provision in sub- section (13) of Section 13 of the
SARFAESI Act and the provisions of the Transfer of

Property Act enabling the borrower or the nortgagor to

make a | ease are inconsistent with each other. Hence,

sub- section (13) of Section 13 of the SARFAESI Act wll
override the provisions of Section 65A of the Transfer of
Property Act by virtue of Section 35 of the SARFAES

Act, and a | ease of a secured asset nmde by the

borrower after he receives the notice under sub- section
(2) of Section 13 fromthe secured creditor intending to

enforce that secured asset will not be a valid | ease

16. We may now consider the nature of the right of the
| essee and as to when the | ease under the Transfer of
Property Act gets determ ned. Sections 105 and 111 of
the Transfer of Property Act, which are relevant in this

regard, are quoted hereinbel ow
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"105. Lease defined :- A |ease of immovable
property is a transfer of a right to enjoy such
property, made for a certain tinme, express or
inplied, or in perpetuity, in consideration of a
price paid or prom sed, or of nobney, a share of
crops, service or any other thing of value, to be
rendered periodically or on specified occasions
to the transferor by the transferee, who accepts
the transfer on such terns.

Lessor, lessee, premiu mand ren t defined :-
The transferor is called the |essor, the
transferee is called the | essee, the price is
called the premium and the noney, share
service or other thing to be so rendered is
called the rent.

111. Deter mi nat io n of lease:- A |lease of
i movabl e property deterni nes-

(a) by efflux of the tine Iimted thereby,



(b) wher e such time is limted
conditionally on the happening of some
event - by the happeni ng of such event,

(c) where the interest of the lessor in the
property termninates on, or his power to

di spose of the sane extends only to, the
happeni ng of any event- by the happening

of such event,

(d) in case the interests of the | essee and
the Il essor in the whole of the property
becone vested at the same tine in one
person in the sane right,

(e) by express surrender, that is to say, in
case the | essee yields up his interest
under the lease to the I essor, by mnutual
agreenment between them
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(f) by inplied surrender,

(g) by forfeiture; that is to say, (1) in case
the | essee breaks an express condition

whi ch provides that, on breach thereof,

the |l essor nmay re-enter; or (2) in case the
| essee renounces his character as such by
setting up a title in a third person or by
claiming title in hinmself; or (3) the | essee
i s adjudi cated an insolvent and the |ease
provides that the | essor may re-enter on

t he happeni ng of such event; and in any

of these cases the lessor or his transferee
gives notice in witing to the | essee of his
intention to determ ne the |ease,

(h) on the expiration of a notice to

deternmine the |lease, or to quit, or of

intention to quit, the property |eased,

duly given by one party to the other
Section 105 thus provides that a | essee of an i nmovabl e
property has a right to enjoy such property, for a certain
time or in perpetuity when a | essor |eases an i movabl e
property transferring his right to enjoy such property for a
certain time or in perpetuity. Section 111 of the Transfer of
Property Act, 1882 provides the different nodes by which a
| ease gets deternined. Thus, so long as a | ease of an
i movabl e property does not get determined, the | essee has
aright to enjoy the property and this right is a right to
property and this right cannot be taken away w thout the
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aut hority of law as provided in Article 300A of the



Constitution. As we have noticed, there is no provision in
Section 13 of the SARFAESI Act that a | ease in respect of a
secured asset shall stand deternined when the secured

creditor decides to take the measures nentioned in Section

13 of the said Act. Wthout the determ nation of a valid
| ease, the possession of the |l essee is lawful and such | awful
possession of a |l essee has to be protected by all courts and

tribunal s.

17. W may now | ook at the provisions of Section 14 of
the SARFAESI Act to find out whether it confers any
power on the Chief Metropolitan Magistrate or the
District Magistrate to assist the secured creditor in
t aki ng possession of the secured asset which is in
| awf ul possession of the | essee under a valid | ease.
Secti on 14 of t he SARFAESI Act is extracted
her ei nbel ow

" 14. Chief Met ropoli ta n Magi st ra te or
Dist r ict Magist ra te to assist secured credi t or
inta k i ng possession of secured asset (1)
Where the possession of any secured assets is
required to be taken by the secured creditor or
if any of the secured asset is required to be sold
or transferred by the secured creditor under the
provisions of this Act, the secured creditor nmay,
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for the purpose of taking possession or contro

of any such secured asset, request, in witing,
the Chief Metropolitan Magistrate or the District
Magi strate within whose jurisdiction any such
secured asset or other docunents relating
thereto may be situated or found, to take
possession thereof, and the Chief Metropolitan
Magi strate or, as the case may be, the District
Magi strate shall, on such request being nade to
him -

(a) take possession of such asset and
docunents relating thereto; and

(b) forward such assets and docunents to
the secured creditor

Provi ded that any application by the secured
creditor shall be acconpanied by an affidavit
duly affirmed by the aurhorised officer of the
secured creditor, declaring that--

(i) the aggregate anount of financial
assi stance granted and the total claimof
the Bank as on the date of filing the



Pr ovi

application;

(ii) the borrower has created security

i nterest over various properties and that
the Bank or Financial Institution is

hol ding a valid and subsisting security

i nterest over such properties and the claim
of the Bank or Financial Institution is
within the limtation period;

(iii) the borrower has created security

i nterest over various properties giving the
details of properties referred to in sub-
clause (ii) above;

(iv) the borrower has committed default in
repaynent of the financial assistance
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granted aggregating the specified anount;

(v) consequent upon such default in
repayment of the financial assistance the
account of the borrower has been
classified as a non- perform ng asset;

(vi) affirmng that the period of sixty days
notice as required by the provisions of
sub- section (2) of section 13, dermanding

payment of the defaulted fi nanci al
assi stance has been served on the
borrower;

(vii) the objection or representation in
reply to the notice received fromthe
borrower has been considered by the
secured creditor and reasons for non-
accept ance of such obj ecti on or
representati on had been conmunicated to
t he borrower;

(viii) the borrower has not made any
repaynent of the financial assistance in
spite of the above notice and the

Aut horised Officer is, therefore, entitled to
t ake possessi on of the secured assets

under the provisions of sub- section (4) of
section 13 read with section 14 of the

princi pal Act;

(ix) that the provisions of this Act and the
rul es made thereunder had been conplied
with:

ded further that on receipt of the affidavit from

the Authorised Oficer, the District Mgistrate or the
Chief Metropolitan Magistrate, as the case may be,

shal |

after satisfying the contents of the affidavit pass

suitable orders for the purpose of taking possession
of the secured assets:

Pr ovi
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ded also that the requirenent of filing affidavit

stated in the first proviso shall not apply to
proceedi ng pending before any District Magistrate or
the Chief Metropolitan Magistrate, as the case may
be, on the date of comrencenent of this Act.]



[1A) The District Magistrate or the Chief Metropolitan
Magi strate may authorise any officer subordinate to
him- -

(i) to take possession of such assets and
docunents relating thereto; and

(i) to forward such assets and docunents to
the secured creditor

(2) For the purpose of securing conpliance with

the provisions of sub- section (1), the Chief

Met ropol i tan Magi strate or the Di strict

Magi strate may take or cause to be taken such

steps and use, or cause to be used, such force,

as may, in his opinion, be necessary.

(3) No act of the Chief Metropolitan Magi strate

or the District Mgistrate done in pursuance of

this section shall be called in question in any

court or before any authority. "
18. The opening words of sub- section (1) of Section 14 of
the SARFAESI Act make it clear that where the possession of
any secured assets is required to be taken by the secured
creditor or if any of the secured asset is required to be sold
or transferred by the secured creditor "under the provisions
of the Act", the secured creditor nmay, for the purpose of
taki ng possession or control of any such secured asset,
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request, in witing, the Chief Metropolitan Magistrate or the

District Magi strate within whose jurisdiction any such

secured asset or other docunents relating thereto may be
situated or found, to take possession thereof. Thus, only if
possession of the secured asset is required to be taken
under the provisions of the SARFAESI Act, the secured
creditor can nove the Chief Metropolitan Magistrate or the
District Magistrate for assistance to take possession of the
secured asset. We have already held that Section 13 of the
SARFAESI Act does not provide that the | ease in respect of a
secured asset will get determ ned when the secured creditor
decides to take the nmeasures in the said section

possession of the secured asset froma | essee in | awful
possession under a valid lease is not required to be taken

under the provisions of the SARFAESI Act and the Chief

Hence,



Metropolitan Magistrate or the District Magistrate, therefore,
does not have any power under Section 14 of the SARFAES
Act to take possession of the secured asset fromsuch a

| essee and hand over the sane to the secured creditor

When, t herefore, a secured creditor noves t he Chi ef
Met ropol i tan Magi strate or t he District Magi strate for
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assi stance to take possession of the secured asset, he nust
state in the affidavit acconpanying the application that the
secured asset is not in possession of a | essee under the valid
| ease nmade prior to creation of the nortgage by the borrower
or made in accordance with Section 65A of the Transfer of
Property Act prior to receipt of a notice under sub- section (2)
of Section 13 of the SARFAESI Act by the borrower. W
would like to clarify that even in such cases where the
secured creditor is unable to take possession of the secured
asset after expiry of the period 60 days of the notice to the
borrower of the intention of the secured creditor to enforce
the secured asset to realize the secured debt, the secured
creditor will have the right to receive any noney due or

whi ch nay becone due, including rent, fromthe | essee to

t he borrower. This will be clear fromclause (d) of sub-
section (4) of Section 13, which provides that in case the
borrower fails to discharge his liability in full within the
notice period, the secured creditor nay require, at any tinme
by notice in witing, any person who has acquired any of the
assets fromthe borrower and from whom any noney is due

or may beconme due to the borrower, to pay the secured

creditor, so nmuch of the noney as is sufficient to pay the

secur ed debt.

19. The openi ng words of sub- section (1) of Section 14 of
t he SARFAESI Act also provides that if any of the secured

asset is required to be sold or transferred by the secured



creditor under the provisions of the Act, the secured creditor
may take the assistance of the Chief Metropolitan Magistrate
or the District Mgistrate. Wiere, therefore, such a request
is made by the secured creditor and the Chief Metropolitan
Magi strate or the District Magistrate finds that the secured
asset is in possession of a | essee but the | ease under which
the |l essee clainms to be in possession of the secured asset
stands determined in accordance with Section 111 of the
Transfer of Property Act, the Chief Metropolitan Magi strate
or the District Mgistrate nay pass an order for delivery of
possession of secured asset in favour of the secured creditor
to enable the secured creditor to sell and transfer the sanme
under the provisions of the SARFAESI Act. Sub- section (6)
of Section 13 of the SARFAESI Act provides that any transfer
of secured asset after taking possession of secured asset by
the secured creditor shall vest in the transferee all rights in,
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or inrelation to, the secured asset transferred as if the
transfer had been made by the owner of such secured asset.
In other words, the transferee of a secured asset will not
acquire any right in a secured asset under sub- section (6) of
Section 13 of the SARFAESI Act, unless it has been effected
after the secured creditor has taken over possession of the
secured asset. Thus, for the purpose of transferring the
secured asset and for realizing the secured debt, the secured
creditor will require the assistance of the Chief Metropolitan
Magi strate or the District Magistrate for taking possession of
a secured asset fromthe | essee where the | ease stands
determ ned by any of the nodes mentioned in Section 111 of

the Transfer of Property Act.

20. We may now deal with the renedi es available to the
| essee where he is threatened to be di spossessed by any
action taken by the secured creditor under Section 13 of the

SARFAESI Act . Sub- rules (1) and (2) of Rule 8 of the



Security Interest (Enforcement) Rules, 2002 provide for a

possession notice where the secured asset is an inmovabl e

property. Sub- rules (1) (2) and (3) of Rule 8 of the Security

Interest (Enforcenment) Rules, 2002 as well as Appendix |V of
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the said Rules, which is the formof such possession notice,

are extracted hereunder:

" 8. Sale of i mmo vable secured assets .-
Wiere the secured asset is an i mmovabl e
property, the authorised officer shall take or
cause to be taken possession, by delivering a
possession notice prepared as nearly as
possible in Appendix IV to these rules, to the
borrower and by affixing the possession notice
on the outer door or at such conspi cuous
pl ace of the property.

(2) The possession notice as referred to in
sub- rule (1) shall also be published, as soon
as possible but in any case not later than
seven days fromthe date of taking possession
in tw | eading newspaper] one in vernacul ar

| anguage having sufficient circulation in that
locality, by the authorised officer.

(3) In the event of possession of imovable
property is actually taken by the authorised

of ficer, such property shall be kept in his own

custody or in the custody of any person

aut hori sed or appointed by him who shal
take as nuch care of the property in his
custody as an owner of ordinary prudence
woul d, under the similar circunstances, take
of such property....... "

" APPENDI X- |V
[See rule- 8(1)]
POSSESSI ON NOTI CE
(for Imovabl e property)

Wher eas

The undersi gned being the authorised officer
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of the (name of the Institution)
under the Securitisation and Reconstruction

of Financial Assets and Enforcenent of

Security Interest [Act, 2002 (54 of 2002)] and
in exercise of powers conferred under Section
13(12) read with rule 9 of the Security Interest
(Enforcement) Rules, 2002 issued demand

noti ce dated calling upon the
borrower Shri

IM/[s to repay
t he anount nentioned in the notice being Rs.
(in wor ds )

within 60 days fromthe date of receipt of the
said notice



The borrower having failed to repay the

anount, notice is hereby given to the borrower
and the public in general that t he
under si gned has taken possession of the

property descri bed herein bel ow in exercise of
powers conferred on him/ her under Section

13(4) of the said 27[Act] read with rule 9 of the
said rules on this day

of of the year

The borrower in particular and the public in
general is hereby cautioned not to deal with
the property and any dealings with the
property will be subject to the charge of the
(nane of the Institution) for
an anount Rs. and interest

t her eon.

Description of the I mmovable Property

Al'l that part and parcel of the property

consisting of Flat No. _ /[Plot No.
In Survey No. [City or Town Survey
No. /[ Khasara no. Wthin the
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regi stration Sub- district_ and
District__
Bounded;

On the North by
On the South by
On the East by
On the West by

Aut hori sed O ficer
(Nane of the Institution)
Dat e:
Pl ace:

A reading of sub- rules (1) and (2) of Rule 8 of the Security
Interest (Enforcenment) Rules, 2002 woul d show that the
possession notice will have to be affixed on the outer door or
at the conspi cuous place of the property and al so publi shed,

as soon as possible but in any case not |ater than seven

days fromthe date of taking possession, in two |eading
newspapers, one in vernacul ar | anguage havi ng sufficient
circulation in that locality, by the authorised officer. At this
stage, the | essee of an i nmovable property will have notice of
the secured creditor nmaking efforts to take possession of the

secured assets of the borrower.



21. When, therefore, a | essee becomes aware of the
possessi on being taken by the ggcured creditor, in respect of
the secured asset in respect of which he is the | essee, from
t he possessi on notice whi ch is del i vered, af fi xed or
published in sub- rule (1) and sub- rule (2) of Rule 8 of the
Security Interest (Enforcenment) Rules, 2002, he nay either
surrender possession or resist the attenpt of the secured
creditor to take the possession of the secured asset by
produci ng before the authorised officer proof that he was
inducted as a |l essee prior to the creation of the nortgage or
that he was a | essee under the nortgagor in accordance with
the provisions of Section 65A of the Transfer of Property Act
and that the | ease does not stand determined in accordance
with Section 111 of the Transfer of Property Act. If the
| essee surrenders possession, the |l ease even if valid gets
determned in accordance with clause (f) of Section 111 of

the Transfer of Property Act, but if he resists the attenpt of
the secured creditor to take possession, the authorised

of ficer cannot evict the | essee by force but has to file an
application before the Chief Metropolitan Magi strate or the
District Magistrate under Section 14 of the SARFAESI Act

and state in the affidavit acconpanying the application, the

nane and address of the person claiming to be the | essee.

When such an application is filed, the Chief Metropolitan
Magi strate or the District Magistrate will have to give a
noti ce and give an opportunity of hearing to the person
claiming to be the lessee as well as to the secured creditor
consistent with the principles of natural justice, and then
take a deci sion. If the Chief Metropolitan Mgistrate or
District Magistrate is satisfied that there is a valid | ease
created before the nortgage or there is a valid | ease created

after the nortgage in accordance with the requirenments of



Section 65A of the Transfer of Property Act and that the

| ease has not been determined in accordance with the

provi sions of Section 111 of the Transfer of Property Act, he
cannot pass an order for delivering possession of the

secured asset to the secured creditor. But in case he cones
to the conclusion that there is in fact no valid | ease made
either before creation of the nortgage or after creation of the
nort gage sati sfying the requirenents of Section 65A of the
Transfer of Property Act or that even though there was a
valid | ease, the |ease stands deternined in accordance with
Section 111 of the Transfer of Property Act, he can pass an
order for delivering possessiogzof the secured asset to the

secured creditor.

22. Sub- section (3) of Section 14 of the SARFAESI Act
provi des that no act of the Chief Metropolitan Magistrate or
the District Magistrate or any officer authorised by the Chief
Met ropol i tan Magi strate or District Magi strate done in
pursuance of Section 14 shall be called in question in any
court or before any authority. The SARFAESI Act, therefore,
attaches finality to the decision of the Chief Metropolitan
Magi strate or the District Magistrate and this decision
cannot be chal |l enged before any court or any authority. But
this Court has repeatedly held that statutory provisions
attaching finality to the decision of an authority excl uding
the power of any other authority or Court to exani ne such a
decision will not be a bar for the H gh Court or this Court to
exercise jurisdiction vested by the Constitution because a
statutory provision cannot take away a power vested by the
Consti tution. To quote, the observations of this Court in
Col unbi a Sportswear Conpany v. Director of Income Tax,
Bangal ore [(2012) 11 SCC 224]:

"17. Considering the settled position of |aw

that the powers of this Court under Article
136 of the Constitution and the powers of the
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H gh Court under Articles 226 and 227 of the
Constitution could not be affected by the
provisions nade in a statute by the
Legi sl ature naki ng the decision of the
tribunal final or conclusive, we hold that
sub- section (1) of Section 245S of the Act,
insofar as, it nakes the advance ruling of the
Aut hority binding on the applicant, in respect
of the transaction and on the Comi ssi oner

and income-tax authorities subordinate to

him does not bar the jurisdiction of this
Court under Article 136 of the Constitution

or the jurisdiction of the H gh Court under
Articles 226 and 227 of the Constitution to
entertain a challenge to the advance ruling of
the Authority."

In our view, therefore, the decision of the Chief Metropolitan
Magi strate or the District Magistrate can be chal |l enged

before the Hi gh Court under Articles 226 and 227 of the
Constitution by any aggrieved party and if such a chall enge

is made, the H gh Court can exani ne the decision of the

Chief Metropolitan Magistrate or the District Mgistrate, as
the case may be, in accordance with the settled principles of

| aw.

23. We may next consider whether a | essee has any
renedy by way of an appeal under Section 17 of the
SARFAESI Act when the secured creditor attenpts to take

over possession of the secured asset which is in possession
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of the | essee. Sub- sections (1), (2) and (3) of Section 17 of
the SARFAESI Act are extracted hereinbel ow

" 17. Right to appeal.--(1) Any person
(including borrower), aggrieved by any of the
nmeasures referred to in sub- section (4) of
section 13 taken by the secured creditor or
his authorised officer under this Chapter,
may make an application alongw th such

fee, as may be prescribed to the Debts
Recovery Tribunal having jurisdiction in the
matter within forty- five days fromthe date
on whi ch such neasure had been taken

Provided that different fees may be
prescribed for naking the application by the
borrower and the person other than the
bor r ower .

Expl anation .--For the renoval of doubts, it is
hereby declared that the comunication of



the reasons to the borrower by the secured
creditor for not having accepted his
representation or objection or the likely
action of the secured creditor at the stage of
communi cation of reasons to the borrower

shall not entitle the person (including
borrower) to make an application to the

Debts Recovery Tribunal under this sub-

secti on.

(2) The Debts Recovery Tribunal shal

consi der whet her any of the neasures

referred to in sub- section (4) of section 13
t aken by t he secur ed creditor for
enforcenment of security are in accordance
with the provisions of this Act and the rules
made t her eunder.

(3) If, the Debts Recovery Tribunal, after
exam ning the facts and circunstances of
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the case and evi dence produced by the
parties, cones to the conclusion that any of
the measures referred to in sub- section (4)
of section 13, taken by the secured creditor
are not in accordance with the provisions of
this Act and the rul es nmade thereunder, and
require restoration of the nanagenent of the
business to the borrower or restoration of
possession of the secured assets to the
borrower, it may by order, declare the
recourse to any one or nore neasures
referred to in sub- section (4) of section 13
taken by the secured creditors as invalid
and restore the possession of the secured
assets to the borrower or restore the
managenent of the business to the

borrower, as the case may be, and pass

such order as it nay consider appropriate
and necessary in relation to any of the
recourse taken by the secured creditor

under sub- section (4) of section 13."

24. When we read sub- section (1) of Section 17 of the
SARFAESI Act, we find that under the said sub- section "any
person (i ncluding borrower)", aggrieved by any of the
measures referred to in sub- section (4) of Section 13 taken
by the secured creditor or his authorised officer under the
Chapter, may apply to the Debts Recovery Tribunal having
jurisdiction in the matter within 45 days fromthe date on

whi ch such neasures had been taken. We agree with the
M. Vikas Singh that the words ‘any person’ are w de enough

to include a | essee al so. It is also possible to take a view
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that within 45 days fromthe date on which a possession



notice is delivered or affixed or published under sub- rules
(1) and (2) of Rule 8 of the Security Interest (Enforcenent)
Rul es, 2002, a lessee may file an application before the
Debts Recovery Tribunal having jurisdiction in the matter
for restoration of possession in case he is dispossessed of
the secured asset. But when we read sub- section (3) of
Section 17 of the SARFAESI Act, we find that the Debts
Recovery Tribunal has powers to restore possession of the
secured asset to the borrower only and not to any person
such as a | essee. Hence, even if the Debt Recovery Tribuna
comes to the conclusion that any of the neasures referred to
in sub- section (4) of Section 13 taken by the secured
creditor are not in accordance with the provisions of the Act,
it cannot restore possession of the secured asset to the

| essee. Where, therefore, the Debts Recovery Tribuna
considers the application of the | essee and cones to the
conclusion that the lease in favour of the | essee was nade
prior to the creation of nortgage or the | ease though nade
after the creation of nortgage is in accordance with the
requi renents of Section 65A ofS;he Transfer of Property Act
and the | ease was valid and binding on the nortgagee and

the lease is yet to be deternined, the Debts Recovery
Tribunal will not have the power to restore possession of the
secured asset to the |essee. In our considered opinion
therefore, there is no renedy avail abl e under Section 17 of
the SARFAESI Act to the |essee to protect his | awful

possessi on under a valid | ease.

25. The Hi gh Court, however, has relied on Transcore v.
Union of India & Anr. [(2008) 1 SCC 125] for holding that the
SARFAESI Act provides for recovery of possession by non-

adj udi catory process and it renoves all fetters on the right of
the secured creditor and that the secured creditor is entitled

to take recourse to any one or nore of the measures



specified in Section 13(4) of the SARFAESI Act to recover a
secured debt, notwi thstandi ng anything contained in any

other law for the time being in force. The Hi gh Court has
also relied on the aforesaid decision of this Court in the case
of Transcore (supra) to record a finding that the schene of
Section 13(4) read with Section 17(3) of the SARFAESI Act
shows that if the borrower is di spossessed not in accordance
with the provisions of the SAREQESI Act, the Debts Recovery
Tribunal is entitled to restore status quo ante . The Hi gh
Court has also relied on the observations of this Court in
Transcore (supra) that the disputes which are sought to be
avoided by Rule 8 read with Rule 9 of the Security Interest
(Enforcenent) Rules, 2002 are those where third party
interest is created overnight and third party takes up the
defence of being a bona fide purchaser for value w thout
notice. We have perused the aforesaid decision of this Court
in Transcore (supra) and we find that in that case, the
question whet her the secured creditor, in exercise of its
rights under Section 13 of the SARFAESI Act, can take over
possession of the secured asset in possession of a | essee
under a valid | ease was not considered nor was the question
whet her there is anything in the SARFAESI Act inconsistent
with the right of a lessee to remain in possession of the
secured asset under the Transfer of Property Act considered.
In our view, therefore, the High Court has not properly
appreciated the judgnent of this Court in Transcore (supra)
and has | ost sight of the opening words of sub- section (1) of
Secti on 13 of t he SARFAESI Act whi ch state that
not wi t hst andi ng anyt hi ng containeggin section 69 or section
69A of the Transfer of Property Act, 1882, any security
interest created in favour of any secured creditor may be

enforced, without the intervention of the court or tribunal



by such creditor in accordance with the provisions of the
Act . The Hi gh Court has failed to appreciate that the
provi sions of Section 13 of the SARFAESI Act thus override
the provisions of Section 69 or section 69A of the Transfer of
Property Act, but does not override the provisions of the
Transfer of Property Act relating to the rights of a | essee
under a | ease created before receipt of a notice under sub-
section (2) of Section 13 of the SARFAESI Act by a borrower.
Hence, the view taken by the Bonbay H gh Court in the

i mpugned judgnment as well as in Ms Trade Well (supra) so
far as the rights of the | essee in possession of the secured
asset under a valid | ease nade by the nortgagor prior to the
creation of nortgage or after the creation of nortgage in
accordance with Section 65A of the Transfer of Property Act
is not correct and the inpugned judgnent of the Hi gh Court

insofar it takes this viewis set aside.

26. A further question of law raised in these appeals is
whet her t he tenants have renedi es under
60
concerned tenancy law. In the State of Mharashtra,
the Maharashtra Rent Control Act, 1999 is in force

and this Act applies to prem ses let for the purposes of

t he

resi dence, educati on, busi ness, trade or storage

specified in Schedule | and Schedule Il of the Act as

wel|l as houses let out in areas to which the Bonbay

Rents, Hotel and Lodgi ng House Rates Control Act,

1947 applied before the comrencenent of the Act.

Section 33 of the Maharashtra Rent Control Act is

titled ‘Jurisdiction of courts’ and it provides that the
courts named therein “shal | have jurisdiction t
entertain and try any suit or proceedi ng between a

|l andl ord and a tenant relating to the recovery of rent

or possession of any premi ses and to decide any

application nmade under the Act and the applications

(0]



which are to be decided by the State Governnent or
an officer authorised by it or the Conpetent Authority.
The question of |aw that we have to consider is
whet her the appellants as tenants of premises in the
State of Maharashtra including Munbai will have any
renedy to nove these courts having jurisdiction under
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Section 33 of the Maharashtra Rent Control Act and
obtain the relief of injunction against the secured
creditor taking possession of the secured asset from
t he appel |l ants. The answer to this question is in
Section 34 of the SARFAESI Act, which is extracted
her ei nbel ow
"34. Civil court not to have jurisdiction.- No
civil court shall have jurisdiction to entertain
any suit or proceeding in respect of any
matter which a Debts Recovery Tribunal or
the Appellate Tribunal is enpowered by or
under this Act to determi ne and no injunction
shal |l be granted by any court or other
authority in respect of any action taken or to
be taken in pursuance of any power conferred
by or under this Act or under the Recovery of
Debt s Due to Banks and Fi nanci a
Institutions Act, 1993 (51 of 1993).
A reading of the second |inb of Section 34 of the SARFAES
Act woul d show that no injunction shall be granted by any
court or other authority in respect of any action taken or to
be taken in pursuance of any power conferred by or under
the Act. Thus, when action is sought to be taken by the
secured creditor under Section 13 of the SARFAESI Act or
by t he Chi ef Met ropol i tan Magi strate or t he District
Magi strate under Section 14 of the SARFAESI Act, the Court
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or the authority nentioned in Section 33 of the Maharashtra
Rent Control Act cannot grant the injunction to prevent
such action by the secured creditor or by the Chief
Metropolitan Magistrate or the District Magistrate. Even
ot herwi se, Section 33 of the Maharashtra Rent Control Act

vests jurisdiction in the courts naned therein to decide



di sputes between the landlord and the tenant and not
di sputes between the secured creditor and the tenant under

| andl ord who is a borrower of the secured assets.

27. We may now consi der t he contention of t he
respondents that sone of the appellants have not
produced any docunent to prove that they are bona
fide |l essees of the secured assets. W find that in the
cases before us, the appellants have relied on the
witten instrunments or rent receipts issued by the
landlord to the tenant. Section 107 of the Transfer of
Property Act provides that a | ease of inmopbveable
property fromyear to year, or for any term exceedi ng
one year or reserving a yearly rent, can be nmade ‘only
by a registered instrument’ and all other |eases of
i moveabl e property may be nade either by a
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regi stered i nstrunent or by oral agr eenent
acconpani ed by delivery of possession. Hence, if any
of the appellants claimthat they are entitled to
possession of a secured asset for any term exceeding
one year fromthe date of the | ease made in his favour
he has to produce proof of execution of a registered
instrument in his favour by the |l essor. \Wiere he does
not produce pr oof of execution of a registered
instrument in his favour and instead relies on an
unr egi st ered i nstrunent or oral agr eenent
acconpani ed by delivery of possession, the Chief
Metropolitan Magistrate or the District Magistrate, as
the case may be, will have to cone to the concl usion
that he is not entitled to the possession of the secured
asset for nmore than an year fromthe date of the
instrument or fromthe date of delivery of possession

in his favour by the I andl ord.



Orders and direct ions of t his Cour t int he facts of t he
cases before t he Cour t:
28. Havi ng expressed our opi ni on on the different
guestions of law raised in these appeals, we may now
64
pass orders and directions considering the broad facts

of the three different categories of the case before us:

(i) In Crimnal Appeals arising out of Special Leave
Petition (Crimnal) Nos.9426 of 2012, 9170 of
2012, 9163 of 2012, 9253 of 2012, 9164 of 2012,
9160 of 2012, 379 of 2013, 1467 of 2013, 1782
of 2013, 3575 of 2013, 4062 of 2012, 4063 of
2012, 4053 of 2012, 4068 of 2012, 4119 of 2012,
4129 of 2012, 7835 of 2013, 8365 of 2013, 9217
of 2013, 10346 of 2013, 6587 of 2012, 6639 of
2012, 6523 of 2012, 6622 of 2012, 7731 of 2012,
7747 of 2012 and 4618 of 2012, the appellants
claimthat they are in possession of the secured
asset under a | ease made prior to the nortgage
but the Chief Metropolitan Mgi strate, Minbai,
has passed orders under Section 14 of the
SARFAESI Act for delivery of possession of the
secured asset to the respective secured creditors.
These orders passed by the Chief Metropolitan
Magi strate, Minbai, are set aside and the
matters are remitted to the Chief Metropolitan
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Magi strate to pass fresh orders in accordance
with this judgnment and any other |aw that may
be relevant after giving an opportunity of hearing

to the appellants and the secured creditors.

(ii) In Crimnal Appeals arising out of Special Leave
Petition (Criminal) Nos.4064 of 2012, 4117 of

2012, 4114 of 2012, 4124 of 2012, 4052 of 2012,



4058 of 2012, 4061 of 2012, 4057 of 2012, 4620
of 2012, 6612 of 2012, 7722 of 2012, 7744 of
2012, 7749 of 2012, 7743 of 2012, 4130 of 2012
and 4125 of 2012 when the appellants filed the
Speci al Leave Petitions under Article 136 of the

Constitution of India, the applications of the

secur ed creditors under Section 14 of the
SARFAESI Act were pending. In case the
appl i cations are still pendi ng, t he Chi ef
Met ropol itan Magi strate or t he District

Magi strate, as the case may be, will consider the
clains of the appellants t hat they were in
possession of the secured asset under a |ease

made prior to the creation of the nortgage and
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deci de the applications under Section 14 in

accordance with this judgnment and any ot her

| aw that may be rel evant. In case, during the
pendency of these appeals, orders have been

passed by the Chief Metropolitan Mgistrate or

the District Mgistrate under Section 14 of the

SARFAESI Act, the orders so passed will stand

quashed and the Chief Metropolitan Mgistrate

or the District Magistrate will pass fresh orders

in accordance with this judgnent and any ot her

law that may be rel evant after gi ving an
opportunity of hearing to the appellants and the

secured creditors.

(i) In the Crimnal Appeals arising out of Special
Leave Petition (Criminal) Nos.4619 of 2012, 6598
of 2012, 6522 of 2012, 7745 of 2012, 7746 of
2012 and 4120 of 2012, when the Special Leave
Petitions were filed under Article 136 of the

Constitution of India, no application under



Section 14 of the SARFAESI Act had been fil ed

by

(iv)

(v)

New Del hi ,

t he secured creditors. I'n case such
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application under Section 14 of the SARFAESI
Act has been filed in the neanwhile or is filed in
future, the Chief Metropolitan Magi strate or the
District Magistrate, as the case may be, will
decide the applications in accordance with this
judgnent and any other |aw that nmay be rel evant
after gi ving opportunity of heari ng to

appel l ants and the secured creditors.

In all these appeals, the Chief Metropolitan

Magi strate or the District Magistrate, as the case
may be, will pass final orders under Section 14 of
the SARFAESI Act within four nonths fromthe

date of filing of certified copy of this judgment by

either the | essee/tenant or the secured creditor.

Wth the aforesaid directions and orders, the
appeal s are allowed. The parties shall bear their

own costs.

(V. CGopal a Gowda)

April 03, 2014.
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