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ITEM NO.1A                            COURT NO.5            SECTION IIA
[FOR JUDGMENT]

                        S U P R E M E    C O U R T   O F    I N D I A
                                      RECORD OF PROCEEDINGS

CRIMINAL APPEAL NO. 736/2014 ARISING FROM
Petition(s) for Special Leave to Appeal (Crl) No(s).1666/2012

(From the judgment and order dated 20/08/2011 in CRPIL No. 24/2011
of The HIGH COURT OF JUDICATURE AT BOMBAY)

HARSHAD GOVARDHAN SONDAGAR                                     Petitioner(s)

                             VERSUS

INTERNL.ASSETS RECONSTRN.CO.LTD.& ORS                          Respondent(s)

WITH
CRIMINAL APPEAL NO. 737/2014 ARISING FROM SLP(Crl.)No.4058/2012
[BHAVIK GEMS Vs. INTERNATIONAL ASSETS RECONSTRUCTION & ORS.]

CRIMINAL APPEAL NO. 738/2014 ARISING FROM SLP(Crl.)No.4052/2012
[BHAVIK GEMS Vs. INTERNATIONAL ASSETS RECONSTRUCTION & ORS.]

CRIMINAL APPEAL NO. 739/2014 ARISING FROM SLP(Crl.)No.4061/2012
[SURESHBHAI K KUKADIA Vs. INTERNATIONAL ASSETS RECONST. CO. LTD.&
ORS.]

CRIMINAL APPEAL NO. 740/2014 ARISING FROM SLP(Crl.)No.4057/2012
[VALLABHBHAI P.SURANI Vs. INTERNATIONAL ASSETS REC.CO. LTD. &
ORS.]

CRIMINAL APPEAL NO. 741/2014 ARISING FROM SLP(Crl.)No.4066/2012
[NATHUBHAI V. KALSARIA Vs. INTERNATIONAL ASSETS RECONST. CO.
LTD.&ORS.]

CRIMINAL APPEAL NO. 742/2014 ARISING FROM SLP(Crl.)No.4062/2012
[VISHAL N KALSARIA Vs. INTERNATIONAL ASSTES RECONST. CO LTD.]

CRIMINAL APPEAL NO. 743/2014 ARISING FROM SLP(Crl.)No.4063/2012
[JIVRAJBHAI    MAYABHAI   VANIYA    Vs.    INTERNATIONAL    ASSETS
RECONSTRUCTION & ORS.]

CRIMINAL APPEAL NO. 744/2014 ARISING FROM SLP(Crl.)No.4053/2012
[JAYANTI M. PATEL Vs. INTER. ASSETS RECONSTRUCTION CO. LTD.&
ORS.]

CRIMINAL APPEAL NO. 745/2014 ARISING FROM SLP(Crl.)No.4064/2012
[J.B.JEWELLERY P.LTD. Vs. INTERNATIONAL ASSETS RECONST.CO LTD.&
ORS.]
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CRIMINAL APPEAL NO. 746/2014 ARISING FROM SLP(Crl.)No.4068/2012
[SANJAY S. MANGLUNIA Vs. INTERNATIONAL ASSETS RECONST. CO. LTD.&
ORS.]

CRIMINAL APPEAL NO. 747/2014 ARISING FROM SLP(Crl.)No.4111/2012
[ROMANCH RAJENDRAN Vs. INTER. ASSETS RECONST. CO. LTD. & ORS.]



CRIMINAL APPEAL NO. 748/2014 ARISING FROM SLP(Crl.)No.4123/2012
[ROMANCH RAJENDRAN Vs. INTERNATIONAL RESCONSTRUCTION CO. LTD. &
ORS.]

CRIMINAL APPEAL NO. 749/2014 ARISING FROM SLP(Crl.)No.4117/2012
[ASHOK G.SONDAGAR Vs. INTERNATIONAL ASSETS RECON. CO. LTD. &
ORS.]

CRIMINAL APPEAL NO. 750/2014 ARISING FROM SLP(Crl.)No.4115/2012
[ROMANCH RAJENDRAN Vs. INTERN. ASSETS RECONST. CO. LTD. & ORS.]

CRIMINAL APPEAL NO. 751/2014 ARISING FROM SLP(Crl.)No.4114/2012
[JAYANTI M. PATEL Vs. INTER. ASSETS RECONST. CO. LTD. & ORS.]

CRIMINAL APPEAL NO. 752/2014 ARISING FROM SLP(Crl.)No.4124/2012
[NATHUBHAI V. KALSARIA Vs. INTER. ASSETS RECONST. CO. LTD. &
ORS.]

CRIMINAL APPEAL NO. 753/2014 ARISING FROM SLP(Crl.)No.4119/2012
[GIRISH DHIRAJLAL KACHALIA Vs. INTL.ASSETS RECONSTRUCTION CO. LTD
& ORS.]

CRIMINAL APPEAL NO. 754/2014 ARISING FROM SLP(Crl.)No.4129/2012
[GIRISH DHIRAJLAL KACHALIA Vs. INTL. ASSETS RECONSTRUCTION CO.
LTD & ORS.]

CRIMINAL APPEAL NO. 755/2014 ARISING FROM SLP(Crl.)No.4118/2012
[ROMANCH RAJENDRAN Vs. INTERN. ASSETS RECONST. CO. LTD. & ORS.]

CRIMINAL APPEAL NO. 756/2014 ARISING FROM SLP(Crl.)No.4130/2012
[JASU M. AHIR Vs. INTERNATIONAL ASSET REC. COMP. LTD. & ORS.]

CRIMINAL APPEAL NO. 757/2014 ARISING FROM SLP(Crl.)No.4127/2012
[ROMANCH RAJENDRAN Vs. INTER. ASSETS RECONST. CO. LTD. & ORS.]

CRIMINAL APPEAL NO. 758/2014 ARISING FROM SLP(Crl.)No.4125/2012
[KAILASH VISHINDAS MATAI Vs. INTERNATIONAL ASSETS RECONT.      CO.
LTD. & ORS.]

CRIMINAL APPEAL NO. 759/2014 ARISING FROM SLP(Crl.)No.4120/2012
[DHIREN JAYSUKHLAL JOSHI Vs. INTERNATIONAL ASSETS RECONST.
COMP.LTD.]

CRIMINAL APPEAL NO. 760/2014 ARISING FROM SLP(Crl.)No.4618/2012
[KALSARIA GEMS PVT.LTD. Vs. INTER. ASSETS RECONST. CO. LTD. &
ORS.]
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CRIMINAL APPEAL NO. 761/2014 ARISING FROM SLP(Crl.)No.4619/2012
[ALKABEN VINODBHAI SHAH Vs. INTERNATIONAL ASSETS RECONSTION CO. &
ORS.]

CRIMINAL APPEAL NO. 762/2014 ARISING FROM SLP(Crl.)No.4620/2012
M/S J.B.PROPERTIES DEVELOPERS P.LTD. Vs. INTERNATIONAL ASSETS
RECONST.CO. LTD.& ORS.]

CRIMINAL APPEAL NO. 763/2014 ARISING FROM SLP(Crl.)No.6587/2012
[BHARATBHAI PURSHOTTAMDAS MEHTA Vs. INTER. ASSETS RECONST. CO.
LTD. & ORS.]

CRIMINAL APPEAL NO. 764/2014 ARISING FROM SLP(Crl.)No.6598/2012
[SURESH PARWANI Vs. INTERN.ASSETS RECONST.CO. LTD. & ORS.]

CRIMINAL APPEAL NO. 765/2014 ARISING FROM SLP(Crl.)No.6522/2012
[KANHAIYA M. BHANUSHALI Vs. INTERN. ASSETS RECONSTR. CO. LTD. &
ORS.]



CRIMINAL APPEAL NO. 766/2014 ARISING FROM SLP(Crl.)No.6639/2012
[MANORAMA INGREDIENTS P. LTD. Vs. INTERNATIONAL ASSETS RECON.CO.
LTD.& ORS.]

CRIMINAL APPEAL NO. 767/2014 ARISING FROM SLP(Crl.)No.6523/2012
[KD ASSOCIATES Vs. INTERNATIONAL ASSETS RECON. CO. LTD. & ORS.]

CRIMINAL APPEAL NO. 768/2014 ARISING FROM SLP(Crl.)No.6612/2012
[ANKUR MAHENDRA SHAH Vs. INTERNATIONAL ASSETS RECON. CO. LTD. &
ORS.]

CRIMINAL APPEAL NO. 769/2014 ARISING FROM SLP(Crl.)No.6622/2012
[BHUPESH MAHENDRA MEHTA Vs. INTERNATIONAL ASSETS RECONST. CO.
LTD.& ORS.]

CRIMINAL APPEAL NO. 770/2014 ARISING FROM SLP(Crl.)No.7731/2012
[RAMESHBHAI   PURUSHOTTAMDAS  MEHTA   Vs.   INTERNATIONAL   ASSETS
RECONST.COLTD.& ORS.]

CRIMINAL APPEAL NO. 771/2014 ARISING FROM SLP(Crl.)No.7733/2012
[BHUPESH MAHENDRA MEHTA Vs. INTERN.ASSETS RECONSTRUCTION CO. LTD,
& ORS.]

CRIMINAL APPEAL NO. 772/2014 ARISING FROM SLP(Crl.)No.7743/2012
[VIJAY JAYANTILAL SELARKA Vs. INTERN. ASSETS RECONST. CO. LTD. &
ORS.]

CRIMINAL APPEAL NO. 773/2014 ARISING FROM SLP(Crl.)No.7744/2012
[NIRANJAN JAILAL DAVE Vs. INTERN. ASSETS RECONSTR. CO. LTD. &
ORS.]

CRIMINAL APPEAL NO. 774/2014 ARISING FROM SLP(Crl.)No.7745/2012
[ARCHANA HARERAM BHASIN Vs. INTERNATIONAL ASSETS RECONST. CO LTD.
& ORS.]
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CRIMINAL APPEAL NO. 775/2014 ARISING FROM SLP(Crl.)No.7746/2012
[JAYA RAVI OBEROI Vs. INTERNATIONAL ASSETS RECONST. CO. LTD. &
ORS.]

CRIMINAL APPEAL NO. 776/2014 ARISING FROM SLP(Crl.)No.7747/2012
[MOHD.RAFIQ SHAHNOOR SAYYED Vs. INTER. ASSETS RECON. COM. LTD. &
ORS.]

CRIMINAL APPEAL NO. 777/2014 ARISING FROM SLP(Crl.)No.7749/2012
[BASIR AHMED LALSAHEB MULLA    Vs. INTERNATIONAL ASSETS RECONTR.
CO. LTD.& ORS.]

CRIMINAL APPEAL NO. 778/2014 ARISING FROM SLP(Crl.)No.9426/2012
[KRISHNA KHANDELWAL Vs. SBI & ORS.]

CRIMINAL APPEAL NO. 779/2014 ARISING FROM SLP(Crl.)No.9170/2012
[BHEESAM SETHI    Vs. INTERNATIONAL ASSETS RECONTR. CO. LTD. &
ORS.]

CRIMINAL APPEAL NO. 780/2014 ARISING FROM SLP(Crl.)No.9163/2012
[SUNIL V. RATHOD Vs. INTERNATIONAL ASSETS RECON.CO. LTD. &ORS.]

CRIMINAL APPEAL NO. 781/2014 ARISING FROM SLP(Crl.)No.9253/2012
[AVANT GARDE MANAGEMENT CONSULT.PVT.LTD. Vs. INTERNATIONAL ASSETS
RECON.COMP. LTD.& ORS.]

CRIMINAL APPEAL NO. 782/2014 ARISING FROM SLP(Crl.)No.9164/2012
[BHAJARANG SHYAMSUNDER AGARWAL Vs. INTERNATIONAL ASSETS RECONST.
CO. LTD.& ORS.]

CRIMINAL APPEAL NO. 783/2014 ARISING FROM SLP(Crl.)No.9160/2012



[SUDHIR YASHWANT SURVE Vs. INTL. ASSETS RECONST. CO. LTD. & ORS.]

CRIMINAL APPEAL NO. 784/2014 ARISING FROM SLP(Crl.)No.614/2013
M/S.OPTIC TRADING PVT. LTD. Vs. STATE BANK OF MYSORE AND ORS.]

SLP(Crl.)No.378/2013
[M/S PHOENIX IMPEX PVT. LTD. Vs. INTERNATIONAL ASSETS RECONS.
COMP.LTD. & ORS.]

CRIMINAL APPEAL NO. 785/2014 ARISING FROM SLP(Crl.)No.379/2013
[HARESH NAGARDAS GANDHI Vs. INTERNATIONAL ASSETS RECONSTRUCTION
CO.]

CRIMINAL APPEAL NO. 786/2014 ARISING FROM SLP(Crl.)No.1467/2013
[HOTEL CITY PALACE Vs. BANK OF INDIA & ORS.]

CRIMINAL APPEAL NO. 787/2014 ARISING FROM SLP(Crl.)No.1782/2013
[BHARTIBEN CHHOTALAL SHAH Vs. STATE BANK OF INDIA & ORS.]

CRIMINAL APPEAL NO. 788/2014 ARISING FROM SLP(Crl.)No.3575/2013
[DHIREN JAYSUKHLAL JOSHI Vs. STATE BANK OF INDIA & ANR.]

CRIMINAL APPEAL NO. 789/2014 ARISING FROM SLP(Crl.)No.3579/2013
[J.B.PROPERTY DEVELOPERS PVT. LTD. Vs. STATE BANK OF PATIALA AND
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ANR.]

CRIMINAL APPEAL NO. 790/2014 ARISING FROM SLP(Crl.)No.3580/2013
[ALKABEN VINODBHAI SHAH Vs. STATE BANK OF INDIA & ANR.]

CRIMINAL APPEAL NO. 791/2014 ARISING FROM SLP(Crl.)No.3581/2013
[ANKUR MAHENDRA SHAH Vs. STATE BANK OF INDIA & ANR.]

CRIMINAL APPEAL NO. 792/2014 ARISING FROM SLP(Crl.)No.4024/2013
[RAMESHBHAI PURUSHOTTAMDA MEHTA Vs. CITI BANK & ANR.

CRIMINAL APPEAL NO. 793/2014 ARISING FROM SLP(Crl.)No.4032/2013
[BHARATBHAI PURSHOTTAMDAS MEHTA Vs. CITI BANK & ANR.]

CRIMINAL APPEAL NO. 794/2014 ARISING FROM SLP(Crl.)No.4030/2013
[RAMESHBHAI PURUSHOTTAMDAS MEHTA Vs. CITI BANK]

CRIMINAL APPEAL NO. 795/2014 ARISING FROM SLP(Crl.)No.4025/2013
[BHUPESH MAHENDRA MEHTA Vs. SARASWAT CO-OP BANK LTD. & ANR.]

CRIMINAL APPEAL NO. 796/2014 ARISING FROM SLP(Crl.)No.4031/2013
[DILIP M BANSAL Vs. BANK OF INDIA & ORS.]

CRIMINAL APPEAL NO. 797/2014 ARISING FROM SLP(Crl.)No.3715/2013
[RAMESH SOPAN KUMATKAR Vs. UNION BANK OF INDIA & ORS.]

CRIMINAL APPEAL NO. 798/2014 ARISING FROM SLP(Crl.)No.3563/2013
[DILIPKUMAR MANOHAR VARADKAR Vs. UNION BANK OF INDIA & ORS.]

CRIMINAL   APPEAL   NO.  799-800/2014  ARISING   FROM   SLP(Crl.)
No.5533-5534/2013
[BASIR AHMED LALSAHEB MULLA Vs. STATE BANK OF PATIALA & ORS.

CRIMINAL APPEAL NO. 801/2014 ARISING FROM SLP(Crl.) NO. 2914/2014
ARISING FROM CRLMP.NO.15167/2013
[BAJARANG SHYAMSUNDER AGARWAL Vs. CENTRAL BANK OF INDIA & ANR.]

CRIMINAL APPEAL NO. 802/2014 ARISING FROM SLP(Crl.) NO. 2915/2014
ARISING FROM CRLMP.NO.16083/2013
[MEHMOOD KHAN JAFAR KHAN Vs. SHARMAO VITHAL COOP. BANK LTD. &
ANR]



SLP(C)NoS.27027-27028/2013
[STATE BANK OF INDIA Vs. PRADEEP CHUGH]

CRIMINAL APPEAL NO. 803/2014 ARISING FROM SLP(Crl.)No.7835/2013
[MUKESHBHAI N. LODALIYA Vs. UNION BANK OF INDIA & ORS.]

CRIMINAL APPEAL NO. 804/2014 ARISING FROM SLP(Crl.)No.8365/2013
[DIPESH PRAVIN SETH VS. SYNDICATE BANK & ORS.]

CRIMINAL APPEAL NO. 805/2014 ARISING FROM   SLP(CRL) NO. 9217/2013
SRAVANYA MEKA RAO V. DENA BANK & ORS.]
SLP(Crl) No. 1666 of 2012
                                     6

SLP(C) NO. 36073-36074/2013
[THE DHANLAXMI BANK LTD.V. MAHESHBHAI DAHYABHAI PATEL & ORS.]
(WITH OFFICE REPORT)

CRIMINAL APPEAL NO. 806/2014 ARISING FROM SLP(CRL) NO. 10346/2013
[MR.MURAD ANWAR JETHA V. DENA BANK AND ORS.]

CRIMINAL APPEAL NO. 807/2014 ARISING FROM SLP(CRL) NO. 10502/2013
[SHYAMSUNDER RAMPAL KANKANI V. IDBI BANK LTD. & ANR.]

Date:03/04/2014 These Matters were called on for pronouncement of
                 judgment today.

For Petitioner (s)
In SLP 1666 & Rest
of the Matters              Mr. Nikhil Goel, Adv.
                            Mr. Marsook Bafaki, Adv.
                            Ms. Naveen Goel, Adv.

In SLP 4057, 4618           Mr. A. Venayagam Balan, Adv.

In SLP 4064                 Dr. Kailash Chand, Adv.

In SLP 9426/12, 614,
1467, 1782, 3715 &
3563/2013                   Mr.   Pratap Venugopal, Adv.
                            Ms.   Surekha Raman, Adv.
                            Ms.   Meenakshi Chauhan, Adv.
                            Mr.   Gaurav Nair, Adv.
                            For   M/s K.J. John & Co., Advs.

In SLP 378                  Mr.   Lal Pratap Singh, Adv.
                            Mr.   Umesh Pratap Singh, Adv.
                            Mr.   Ram Niwas, Adv.
                            Mr.   Vikram Singh Arya, Adv.
                            Ms.   Ruchi Kohli, Adv.

IN SLP 27027-28             Mr. Harshvir Pratap Sharma, Adv.
                            Mr. Pankaj Kumar, Adv.

In SLP 7835                 Mr. Subramonium Prasad, Adv.

In SLP 8365                 Mr. Sanjay Kumar Singh, Adv.

In SLP 9217                 Mr. Vijay Kumar, Adv.

In SLP 36073-74             Mr. Anil Kumar Sangal, Adv.
                            Mr. Siddharth Sangal, Adv.

For Intervenor (s)
For Indian Banks



Association in              Ms. Nina Gupta, Adv.
SLP 1666                    Mr. Mudit Sharma, Adv.
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                            Mr. Lalit Bhasin, Adv.

For Respondent (s)
In SLP 1666, 4058, 4052
4057, 4111, 4123, 4117,
4115, 4114, 4124, 4119,
4129, 4118, 4130, 4127,
4125, 4120, 4618, 4619,
4620, 6587, 6598, 6522,
6639, 6523, 6612, 6622
                            Mr.   Amar Dave, Adv.
                            Mr.   Krishnayan Sen, Adv.
                            Mr.   Rishad A. Chowdhury, Adv.
                            Mr.   Kunal Chatterji, Adv.
                            Ms.   Samta Thapa, Adv.

                            Ms. Deepika Kalia, Adv.
                            Mr. Kapish Seth, Adv.

In SLP 6598                 Mr.   Deepak Prakash, Adv.
                            Ms.   Haritha V.A., Adv.
                            Ms.   YOgmaya, Adv.
                            Ms.   Usha Nandini V., Adv.

For SBI In SLP
4058, 4052, 4061,
4057, 4064, 9426 of
2012,3575, 3579,
3580, 3581 & 36073-
36074/2013                  Mr. Anil Kumar Sangal, Adv.
                            Mr. Siddharth Sangal, Adv.

For RR 8 in
SLP 4111                    Mr. Raju Ramachandran, Sr. Adv.
                            Mr. O.P. Gaggar, Adv.

In SLP 4123,
4115, 4118, 4127,
3715 & 3563                 Mr. O.P. Gaggar, Adv.

In SLP 4117, 4114,
4124, 4119, 4129,
4130, 4125, 6522,
1467, 4031                  Mr. M.T. George, Adv.
                            Ms. Kavitha K.T., Adv.

For RR No. 9
In SLP 4119 & 4129
                            Ms. Sonal Jain, Adv.
                            Mr. Rajiv M. Brahma, Adv.

For RR No. 8-
Oriental Bank of
Commerce In SLP 6639        Mr. Shrish Kumar Mishra, Adv.
                            Mr. Ajay Kumar Singh, Adv.
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                            Mr. Surya Nath Pandey, Adv.

In SLP 6622                 Mr. Sanjay Jain, Adv.
                            Mr. Sanjeev Sagar, Adv.



                            Mr. Chandra Bhushan Prasad, Adv.
For RR No. 8
In SLP 7731                 Mr. Pradeep Dewan, Sr. Adv.
                            Mr. Niraj Gupta, Adv.
                            Mr. Anupam Dhingra, Adv.

In SLP 7733                 Mr.   Vinay Navare, Adv.
                            Mr.   Keshav Ranjan, Adv.
                            Mr.   Satyajeet Kumar, Adv.
                            Ms.   Abha R. Sharma, Adv.
For RR No. 8 in
In SLP 7745 & 7746          Ms. Praveena Gautam, Adv.

For RR No. 8
In SLP 9253                 Mr. Sarvesh Singh Baghel, Adv.

For State Bank of
Mysore In SLP 614           Mr. R.N. Keshwani, Adv.
                            Mr. Ram Lal Roy, Adv.

For RR No. 1 in
In SLP 4024, 4032, 4030
                            Mr. R.S. Suri, Sr. Adv.
                            Ms. Amrita Singh, Adv.
                            Mr. Chanchal Kumar Ganguli, Adv.
For RR No. 1 in
In SLP 5533-5534            Mr.   Sanjay Kapur, Adv.
                            Mr.   Rajiv Kapur, Adv.
                            Ms.   Vatsala Rai, Adv.
                            Ms.   Shubhra Kapur, Adv.

For RR 1 in SLP 27027-28    Ms. Nidhi, Adv.(SCLSC)

For RR 1 in SLP 9217        Mr. Arun Aggarwal, Adv.
                            Mr. Anil Rai, Adv.

For RR 1 in SLP 8365        Mr.   V. Sudeer, Adv.
                            Mr.   M.B.R.S. Raju, Adv.
                            Ms.   Somyashree Kulkarni, Adv.
                            Mr.   Anup Prakash Awasthi, Adv.
                            Mr.   Balaji Srinivasan, Adv.

For Standard Chartered
Bank                        Mr.   Chander Bhushan , Adv.
                            Mr.   Sanjeev Sagar, Adv.
                            Ms.   Ruchi Jain, Adv.
                            Mr.   Rajul Jain, Adv.
                            Mr.   Rajeev Sagar, Adv.

For Dena Bank               Mr. Arun Aggarwal, Adv.
                            Mr. Anil Rai, Adv.
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In SLP 36073-74                            Mr.   S.S. Shamshery, Adv.
                                           Mr.   Bharat Sood,Adv.
                                           Mr.   Ritesh Prakash Yadav, Adv.
                                           Mr.   R.C. Kohli, Adv.

In SLP 379 & 10502                         Mr. Sanjay Bhatt, Adv.
                                           Mr. Dushyant Kumar, Adv.
                                           Mr. Rabin Majumder, Adv.

                                           *****

                             Delay condoned.



                             Hon’ble     Mr.    Justice    A.K.     Patnaik      pronounced

                    the judgment of the Court for a Bench comprising of

                    His      Lordship     and    Hon’ble      Mr.    Justice     V.    Gopala

                    Gowda.

                             For   the   detailed   reasons    recorded     in   the    signed

                    reportable      judgment,    the    appeals     are   allowed     with   t
he

                    following orders and directions in the facts of the cases

                    before the Court:-

                             "Having expressed our opinion on the different

                            questions of law raised in these appeals, we may

                            now pass orders and directions considering the

                            broad facts of the three different categories of

                            the case before us:

                            (i) In Criminal Appeals arising out of Special

                            Leave Petition (Criminal) Nos.9426 of 2012, 9170

                            of 2012, 9163 of 2012, 9253 of 2012, 9164 of

                            2012, 9160 of 2012, 379 of 2013, 1467 of 2013,

                            1782 of 2013, 3575 of 2013, 4062 of 2012, 4063

                            of 2012, 4053 of 2012, 4068 of 2012, 4119 of

                            2012, 4129 of 2012, 7835 of 2013, 8365 of 2013,

                            9217 of 2013, 10346 of 2013, 6587 of 2012, 6639
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                            of 2012, 6523 of 2012, 6622 of 2012, 7731 of

                            2012,     7747     of      2012     and     4618    of     2012,  
  the

                            appellants claim that they are in possession of

                            the secured asset under a lease made prior to

                            the     mortgage         but       the      Chief        Metropoli
tan

                            Magistrate,       Mumbai,         has      passed     orders      
 under

                            Section 14 of the SARFAESI Act for delivery of

                            possession        of       the      secured        asset      to  
   the

                            respective        secured         creditors.          These       
orders



                            passed    by     the     Chief      Metropolitan           Magistr
ate,

                            Mumbai,     are      set     aside        and   the      matters  
   are

                            remitted to the Chief Metropolitan Magistrate to

                            pass     fresh       orders       in     accordance        with   
  this

                            judgment and any other law that may be relevant

                            after giving an opportunity of hearing to the

                            appellants and the secured creditors.

                            (ii) In Criminal Appeals arising out of Special

                            Leave Petition (Criminal) Nos.4064 of 2012, 4117

                            of 2012, 4114 of 2012, 4124 of 2012, 4052 of

                            2012, 4058 of 2012, 4061 of 2012, 4057 of 2012,

                            4620 of 2012, 6612 of 2012, 7722 of 2012, 7744

                            of 2012, 7749 of 2012, 7743 of 2012, 4130 of

                            2012 and 4125 of 2012 when the appellants filed

                            the Special Leave Petitions under Article 136 of

                            the Constitution of India, the applications of

                            the secured creditors under Section 14 of the

                            SARFAESI       Act      were      pending.            In    case  
  the

                            applications         are       still       pending,        the    
 Chief
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                            Metropolitan          Magistrate         or      the     District

                            Magistrate, as the case may be, will consider

                            the claims of the appellants that they were in

                            possession of the secured asset under a lease

                            made prior to the creation of the mortgage and

                            decide    the      applications         under   Section    14     
in

                            accordance with this judgment and any other law

                            that   may    be      relevant.         In    case,    during    t
he

                            pendency      of    these         appeals,   orders    have     be
en

                            passed by the Chief Metropolitan Magistrate or



                            the District Magistrate under Section 14 of the

                            SARFAESI Act, the orders so passed will stand

                            quashed and the Chief Metropolitan Magistrate or

                            the District Magistrate will pass fresh orders

                            in accordance with this judgment and any other

                            law    that     may     be        relevant    after    giving     
an

                            opportunity of hearing to the appellants and the

                            secured creditors.

                            (iii) In the Criminal Appeals arising out of

                            Special    Leave      Petition        (Criminal)      Nos.4619    
of

                            2012, 6598 of 2012, 6522 of 2012, 7745 of 2012,

                            7746 of 2012 and 4120 of 2012, when the Special

                            Leave Petitions were filed under Article 136 of

                            the Constitution of India, no application under

                            Section 14 of the SARFAESI Act had been filed by

                            the secured creditors.               In case such application

                            under Section 14 of the SARFAESI Act has been

                            filed in the meanwhile or is filed in future,
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                            the     Chief     Metropolitan    Magistrate          or         t
he

                            District Magistrate, as the case may be, will

                            decide the applications in accordance with this

                            judgment and any other law that may be relevant

                            after    giving    opportunity     of    hearing          to     t
he

                            appellants and the secured creditors.

                            (iv)       In     all   these     appeals,          the        Chi
ef

                            Metropolitan       Magistrate      or         the     District

                            Magistrate, as the case may be, will pass final

                            orders    under    Section   14   of    the    SARFAESI          A
ct

                            within four months from the date of filing of

                            certified copy of this judgment by either the



                            lessee/tenant or the secured creditor."

          SLP(C) NOS. 27027-27028 OF 2013, SLP(C) NOS. 36073-36074
          OF 2013 AND SLP(CRL) NO.378 OF 2013

                            These matters being separate from the matters in

          which the judgment has been delivered today are delinked

          from this batch of matters and will be listed separately

          for hearing.

               [KALYANI GUPTA]                                 [SHARDA KAPOOR]
                 COURT MASTER                                    COURT MASTER

             [SIGNED REPORTABLE JUDGMENT IS PLACED ON THE FILE.]
                                                   Reportable

            IN THE SUPREME COURT OF INDIA
          CRIMINAL APPELLATE JURISDICTION
          CRIMINAL APPEAL No. 736 OF 2014
        (Arising out of S.L.P. (Crl.) No.1666 of 2012)
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     Leave granted.

Facts :

2.   The appellants claim to be tenants of different premises

     in    Mumbai.      These premises were mortgaged to

     different banks as securities for loans advanced by the
                            7

banks    (hereinafter     referred   to   as    ‘the   secured

creditors’).      As the borrowers have defaulted in

repayment      of their   secured    debts     or instalments

thereof and their accounts in respect of such debts

have been classified by the secured creditors as non-

performing assets, the secured creditors have issued

notices of 60 days period under sub- section (2) of

Section 13 of the Securitisation and Reconstruction of

Financial Assets and Enforcement of Security Interest

Act, 2002 (for short ‘SARFAESI Act’) to the borrowers

saying that they intend to enforce the secured assets in

the event of non- payment of the secured debts. As the

borrowers have failed to discharge their liability in full

within the period of sixty days from the date of notice,

the secured creditors have exercised their right under

sub- section (4) of Section 13 of the SARFAESI Act to

take possession of the secured assets of the borrowers.

The secured assets, however, consist of the premises

under possession of the appellants.              The secured

creditors have, therefore, made a request under Section

14(1) of the SARFAESI Act to the Chief Metropolitan
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Magistrate, Mumbai, to take possession of the premises

and handover the possession of the premises to the

secured creditors in accordance with the provisions of

Section 14 of the SARFAESI Act.                    Threatened by

dispossession of the premises under their possession

by the Chief Metropolitan Magistrate, Mumbai, under

Section 14 of the SARFAESI Act, the appellants have



moved this Court in this batch of cases. Their case is

that they are not borrowers, but they are lessees of the

borrowers and are entitled to remain in possession of

the secured assets.       A Division Bench of the Bombay

High Court in M/s Trade Well, a Proprietorship Firm,

Mumbai & Anr. v. Indian Bank & Anr . [2007 CRI. L.J.

2544] has, however, held that when a secured creditor

takes measures under sub- section (4) of Section 13 of

the SARFAESI Act on account of failure of the borrower

to   repay   his    liability       and     approaches    the   Chief

Metropolitan       Magistrate         for    assistance    to   take

possession of the secured assets, the liability of the

borrower having been crystallized, there can be no

adjudication by the Chief Metropolitan Magistrate and
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possession has to be taken by a non- adjudicatory

process and there is no question of pointing out to the

Chief Metropolitan Magistrate at that stage that the

person who is to be dispossessed is a tenant.             The

Division Bench of the Bombay High Court has further

held in M/s Trade Well (supra) that the remedy of the

borrower    as well    as a third- party         is to file an

application under Section 17 of the SARFAESI Act

before the Debts Recovery Tribunal and in case the

borrower or a third- party succeeds, the Debts Recovery

Tribunal can restore possession of the secured assets

to the borrower or a third- party.       This view taken by

the Bombay High Court in M/s Trade Well (supra) has

been   followed   in   the       impugned   judgment     dated

20.08.2011 of the High Court passed in the case of

International Assets Reconstruction Company Limited v.

Union of India & Ors . The grievance of the appellants is

that if the impugned judgment of the High Court is

implemented, the appellants have no option but to



surrender    possession      to    the   Chief    Metropolitan

Magistrate, Mumbai, and move the Debts Recovery
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     Tribunal under Section 17 of the SARFAESI Act. Such

     a remedy, according to the appellants, is not actually

     available under Section 17 of the SARFAESI Act and if

     the remedy is available, it is meaningless as they have

     to move out from the tenanted premises and only in

     the event the Debts Recovery Tribunal decides in

     favour of the appellants, they may come back to the

     tenanted    premises.         Aggrieved by       the   impugned

     judgment, they have, therefore, filed these appeals by

     way    of   special   leave    under   Article     136   of   the

     Constitution.

Con ten t io ns of t he learned counsel for t he appellan ts :

3.   Mr. C.A. Sundaram, learned senior counsel appearing

     for the appellants, submitted that under Article 300A

     of the Constitution, every person has a constitutional

     right not to be deprived of his property save by

     authority of law. He submitted that a tenant is a lessee

     and has a right to be in possession of the property of

     the lessor during the period of the lease and this right

     cannot be taken away save by authority of law.                He

     submitted that there is nothing in the provisions of the
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SARFAESI Act, and in particular Section 13 of the said

Act, to show that this right of a lessee to remain in

possession of the secured asset during the period of

the   lease stands    extinguished     when      the   secured

creditor   initiates action   under    Section    13 of the

SARFAESI Act. He submitted that the language of sub-

section (13) of Section 13 of the SARFAESI Act,

however, shows that no borrower shall, after receipt of

notice under sub- section (2) of section 13, transfer by



way of sale, lease or otherwise any of his secured

assets referred to in the notice, without the prior

written consent of the secured creditor. He submitted

that this provision in the SARFAESI Act is a clear

indication that a lease of a secured asset by the

borrower before receipt of a notice by him under sub-

section (2) of Section 13 of the SARFAESI Act was not

prohibited under the said Act.        He submitted that in

the absence of any express language in the SARFAESI

Act affecting a lease of a secured asset made by the

borrower in favour of a lessee, the lease continues to be

a valid lease even after the secured creditor initiates
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     action under Section 13 of the SARFAESI Act.

4.   In support of this argument, he cited a decision of the

     Constitution Bench of this Court in C.B. Gautam v.

     Union of India & Ors . [(1993) 1 SCC 78]. In this case,

     the provisions of Section 269- UD and Section 269- UE

     of the Income Tax Act, 1961 made by Parliament to

     prevent     evasion of tax by transfer     of immovable

     property for an apparent consideration less than the

     market price of the property were under challenge as

     ultra vires the Constitution. Sub- section (1) of Section

     269- UD of the Income Tax Act, 1961 provided that on

     an order for purchase by the Central Government of an

     immovable property, the Central Government would be

     liable to pay as compensation to the owner of the

     property an amount equal to the amount of apparent

     consideration and sub- section (1) of Section 269- UE

     provided that in case an order for compulsory purchase

     is made under sub- section (1) of Section 269- UD, the

     property in respect of which the order is made shall

     vest   in    the   Central    Government   free   from   all

     encumbrances and sub- section (2) of Section 269- UE
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further provided that the transferor or any other

person who may be in possession of the immovable

property in respect of which an order under sub-

section (1) of Section 269- UD is made is required to

surrender or deliver possession of the property to the

appropriate    authority   or    any    other    person    duly

authorised by the appropriate authority within fifteen

days of the service of the order on him.           This Court

held that if there is a lessee in occupation of the

property concerned, his leasehold rights would be

destroyed     and   he   would   have     to    handover    the

possession of the property to the appropriate authority

or any other person nominated by the appropriate

authority and this clearly shows that an order for

compulsory purchase results in the leasehold rights

being destroyed. This Court further held that an order

for   compulsory     purchase     in   such     cases     would

necessarily result in gross injustice to the lessees and

to their being deprived of their rights without their

being in any way involved in the attempt at a tax

evasion. This Court, therefore, read down sub- section
                              14

     (2) of Section 269- UE so as to make it inapplicable to

     bonafide lessees in possession of the property.     He

     submitted that this Court should accordingly hold in

     this case that the rights of bonafide lessees under a

     lease executed prior to receipt of notice under sub-

     section (2) of Section 13 of the SARFAESI Act by the

     borrower are not affected by the action of secured

     creditor under Section 13 of the SARFAESI Act.      He

     relied on the observation of this Court in ICICI Bank

     Ltd. v. SIDCO Leathers Ltd. & Ors . [(2006) 10 SCC 452]

     that while enacting a statute, Parliament cannot be



     presumed to have taken away the right to property

     which is a constitutional right.

5.   Mr. Sundaram next submitted that the view taken by

     the Bombay High Court in M/s Trade Well (supra) and

     in the impugned judgment that a third- party such as a

     lessee can under Section 17 of the SARFAESI Act make

     an application before the Debts Recovery Tribunal and

     that in case he succeeds, the Debts Recovery Tribunal

     can restore possession of the secured assets to the

     lessee is not at all correct.      He referred to the
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provisions of sub- section (3) of Section 17 of the

SARFAESI Act to show that              the Debts Recovery

Tribunal can restore possession of the secured assets

only to the borrower and not to the lessee.                   He

submitted that the Debts Recovery Tribunal has no

power under Section 17 of the SARFAESI Act to restore

possession of the secured assets to a lessee.                 He

submitted that under the SARFAESI Act no notice

either   by    the   secured    creditor   or   by    the   Chief

Metropolitan Magistrate or the District Magistrate is

required to be given to a lessee of the secured assets in

possession of the secured creditor and in the absence

of such       a notice, the lessee will         not   have any

opportunity to move either the Debt Recovery Tribunal

under Section 17 or the Chief Metropolitan Magistrate

or the District Magistrate under Section 14 of the

SARFAESI Act.        He submitted that sub- section (3) of

Section 14 of the SARFAESI Act further provides that

no act of the Chief Metropolitan Magistrate or the

District Magistrate or any officer authorised by the

Chief Metropolitan Magistrate or District Magistrate to
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     take possession of the secured assets shall be called in



     question in any court or before any authority and this

     would mean that a lessee would have no remedy

     against   the   decision     of     the     Chief    Metropolitan

     Magistrate or the District Magistrate.              He submitted

     that as there is no remedy under the SARFAESI Act to

     protect the lawful possession of the lessee under a

     lease and the Act also does not bar the remedies under

     the respective local tenancy laws, this Court should

     hold that the remedies for the parties in a case where

     the secured assets are in possession of the lessees are

     under the respective tenancy laws. These arguments of

     Mr. Sundaram were adopted by all other counsel

     appearing for the lessees.

Con ten t io ns of t he learned counsel for t he responden ts :

6.   Mr. Vikas Singh, learned senior counsel appearing for

     the State Bank       of India       and     the Indian     Banks

     Association,    submitted        that     while   there   are   no

     restrictions on the right of the borrower to make a

     lease of an immovable property prior to the mortgage,
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once a mortgage is created, his right to make a lease of

the mortgaged property is regulated by the provisions

of Section 65A of the Transfer of Property Act, 1882.

He submitted that under Section 65A of the Transfer of

Property Act, a mortgagor, while lawfully in possession

of the mortgaged property, has the power to make

leases thereof subject to the provisions of sub- section

(1) of Section 65A of the said Act. He submitted that if

a lease made by a mortgagor satisfies the requirements

of sub- section (2) of Section 65A of the Transfer of

Property Act, it will be a valid lease and will be binding

on the secured creditor. He submitted that sub- section

(3) of Section 65A of the Transfer of Property Act



further made it clear that if a contrary intention is

expressed   in   the   mortgage-deed,    prohibiting   the

mortgagor from making a lease of the mortgaged

property while he is in lawful possession of the same,

the mortgagor cannot make a lease and if such lease is

made, such lease will not be binding on the mortgagee.

According to him, possession of the lessee under the

following two categories of leases: (i) leases created
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     prior   to the mortgage and       (ii) leases created in

     accordance with     Section   65A of the    Transfer   of

     Property Act is protected by law, and possession of

     other persons claiming to be lessees is not protected by

     law.

7.   Mr. Vikas Singh next submitted that sub- section (13)

     of Section 13 of the SARFAESI Act further provides

     that no borrower shall, after receipt of notice referred

     to in sub- section (2) of Section 13 of the SARFAESI Act,

     transfer by way of lease, any of his secured assets

     referred to in the notice, without prior written consent

     of the secured creditor.      He submitted that if the

     borrower makes a lease of the secured assets after

     receipt of a notice under sub- section (2) of Section 13

     of the SARFAESI Act without the prior written consent

     of the secured creditor, the lease would accordingly be

     void and the possession of the secured asset of the

     lessee is not protected by law.

8.   In support of these submisions, Mr. Vikas Singh relied

     on the decision of the Delhi High Court in Shri Sanjeev

     Bansal v. Oman International Bank SAOG & Anr. 131
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(2006) DLT 729 and the decision of the Madras High

Court in Sree Lakshmi Products v. State Bank of India

(AIR 2007 Madras 148) in which the two High Courts



have held that tenancies created in contravention of

Section 65A of the Transfer of Property Act are not

binding on the secured creditor and cannot come in the

way of the secured creditor taking possession of the

tenanted premises under the SARFAESI Act.       He also

cited the decision of this Court in Sunita Jugalkishore

Gilda v. Ramalal Udhoji Tanna (dead) through LRs. &

Ors. [(2013) 10 SCC 258] in which this Court has held

that the rule of lis pendens in Section 52 of the

Transfer of Property Act, 1882 applies to a suit on a

mortgage/by mortgagee as well and, therefore, if a

mortgagor grants a lease during the pendency of a suit

for sale by the mortgagee, the lessee is bound by the

result   of the suit.   Relying on this decision, he

submitted that once the secured creditor issues a

notice to a borrower to take possession of a secured

asset and the borrower despite such notice, transfers

the possession of the secured asset by way of lease to a
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     lessee without prior consent of the secured creditor,

     the lessee of such a lease is bound to surrender

     possession of the secured asset to the secured creditor.

9.   Mr. Vikas Singh submitted that though the SARFAESI

     Act is silent on the remedies available to a lessee who

     is in lawful possession of a secured asset, in the case of

     the aforesaid two categories of leases created prior to

     the mortgage and      created after    the mortgage in

     accordance with     Section   65A of the     Transfer   of

     Property Act, the lessee has a remedy of filing an

     application under Section 17(1) of the SARFAESI Act as

     the application under Section 17(1) of the SARFAESI

     Act can be filed by "any person" and not just the

     borrower.   He submitted that the SARFAESI Act has

     been enacted to enable the secured creditors to recover



     the secured debts without the intervention of courts

     and tribunals and third- parties claiming to be lessees

     but not bonafide lessees under leases which are not in

     accordance with     Section   65A of the     Transfer   of

     Property Act should not be allowed to frustrate this

     laudable object of the Act by preventing the secured
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creditors from taking the possession of the secured

assets and realizing the secured debts. In support of

this submission, he referred to the observations of this

Court in Central Bank of India v. State of Kerala and

Others [(2009) 4 SCC 94], Authorised Officer, Indian

Overseas Bank and Another v. Ashok Saw Mill [(2009) 8

SCC 366] and United Bank of India v. Satyawati

Tondon & Others [(2010) 8 SCC 110].         He submitted

that the remedy of a bonafide lessee is, therefore, to

surrender   possession    under   Section    14   of   the

SARFAESI Act and to file an application under Section

17(1) of the SARFAESI Act before the Debts Recovery

Tribunal and in case he succeeds before the Debts

Recovery Tribunal to establish that the lease was

created prior to the mortgage and the lease was to the

knowledge of the secured creditor or that the lease was

created after the mortgage in accordance with Section

65A of the Transfer of Property Act, the Debts Recovery

Tribunal will restore possession of the secured asset.

The other counsel appearing for the respondents

adopted the aforesaid arguments of Mr. Vikas Singh
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      and further submitted that the appellants, who have

      not filed documents to show that they are bonafide

      lessees, should not be afforded the protection against

      the action initiated by the secured creditors to take

      possession of the secured asset under Section 13 of the



      SARFAESI Act.

10.   Mr. Shrish Kumar Mishra, learned counsel appearing

      for the Oriental Bank of Commerce in Civil Appeal

      arising out of S.L.P. (C) No.6639 of 2012, however,

      made a departure from the submissions made by Mr.

      Vikas Singh. He submitted that under sub- section (4)

      of Section 13 of the SARFAESI Act, the secured creditor

      has a right to take over the possession of the secured

      assets and since Section 35 of the SARFAESI Act

      provides that the provisions of the SARFAESI Act shall

      have effect,   notwithstanding   anything   inconsistent

      therewith contained in any other law for the time being

      in force, sub- section (4) of Section 13 of the SARFAESI

      Act will override the rights of the lessee to remain in

      possession of the secured assets.      He relied on a

      decision of this Court in Raghunath Rai Bareja and
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      Another v. Punjab National Bank and Others. [(2007) 2

      SCC 230] for the proposition that the court must in

      accordance with the mischief rule of interpretation give

      a purposive interpretation to the provisions of the

      statute.   He argued that if this mischief rule of

      interpretation is adopted by this Court, then the

      correct interpretation of sub- section (4) of Section 13

      read with Section 35 of the SARFAESI Act would be

      that a lease will stand terminated on the secured

      creditor deciding to take the measures contemplated

      under sub- section (4) of Section 13 of the SARFAESI

      Act.

Opin ion of t he Cour t on t he questions of law raised in
t hese Appeals:

11.   The first question that we have to decide is whether the

      provisions of the SARFAESI Act have in any way

      affected the right of a lessee to remain in possession of



      the secured asset during the period of a lease.        A

      ‘secured asset’ has been defined in Section 2(zc) of the

      SARFAESI Act to mean the property on which the

      security interest is created.   In case of an immovable
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      property, a security interest is created in a secured

      asset by way of a mortgage in favour of the secured

      creditor.   There may be cases where before the

      mortgage is created in        respect of an immovable

      property, the borrower had already leased out the

      immovable property in favour of a lessee either as the

      owner or as a person competent or authorised to

      transfer the immovable property in accordance with

      Section 7 of the Transfer of Property Act. If such a lease

      is made, by virtue of Section 8 of the Transfer of

      Property Act, the lessee will have the right to enjoy the

      leased property in accordance with the terms and

      condition   of the   lease irrespective   of whether    a

      subsequent mortgagee of the immovable property has

      knowledge of such a lease or not.

12.   After the mortgage of an immovable property is created

      by the borrower in favour of a secured creditor, the

      right of the borrower to lease a mortgaged property is

      regulated by Section 65A of the Transfer of Property

      Act.   Section 65A of the Transfer of Property Act is

      extracted hereinbelow:
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"65A.      Mor tgagor’s power to lease.-
(1) Subject to the provisions of sub- section
(2), a mortgagor, while lawfully in possession
of the mortgaged property, shall have power
to make leases thereof which shall be binding
on the mortgagee.

(2)(a) Every such lease shall be such as
would be made in the ordinary course of
management of the property concerned, and
in accordance with any local law, custom or
usage.



(b) Every such lease shall reserve the best
rent that can reasonably be obtained, and no
premium shall be paid or promised and no
rent shall be payable in advance.

(c) No such lease shall contain a covenant for
renewal.

(d) Every such lease shall take effect from a
date not later than six months from the date
on which it is made.

(e) In the case of a lease of buildings, whether
leased with or without the land on which
they stand, the duration of the lease shall in
no case exceed three years, and the lease
shall contain a covenant for payment of the
rent and a condition of re- entry on the rent
not being paid within a time therein
specified.

(3) The provisions of sub- section (1) apply
only if and as far as a contrary intention is
not expressed in the mortgage- deed; and the
provisions of sub- section (2) may be varied
or extended by the mortgage- deed and, as so
varied and extended, shall, as far as may be,
operate in like manner and with all like
incidents, effects and consequences, as if
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         such variations or extensions were contained
         in that sub- section.

Thus, sub- section (1) of Section 65A of the Transfer of

Property Act states that the mortgagor has the power to

make lease of a mortgaged property while he is in lawful

possession of the same subject to the provisions of sub-

section (2) of Section 65A of the Transfer of Property Act and

such lease is binding on the mortgagee. Sub- section (3) of

Section 65A further provides that such a power is available

with the mortgagor to make a lease of the mortgage property

only if and as far as a contrary intention is not expressed in

the mortgage-deed.    Thus, so long as the mortgage-deed

does not prohibit a mortgagor from making a lease of the

mortgaged property and so long as the lease satisfies the

requirements of sub- section (2) of Section 65A, a lease made

by a borrower as a mortgagor will not only be valid but is

also binding on the secured creditor as a mortgagee.

13.    We may now consider whether the provisions of the



      SARFAESI Act have the effect of terminating these valid

      leases made by the borrower or the mortgagor made in

      accordance with the provisions of the Transfer of
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     Property Act.      Section 35 of the SARFAESI Act , on

     which the High Court has placed reliance in the case of

     M/s Trade Well (supra) as well as in the impugned

     judgment is reproduced hereinbelow:

          " 3 5. The provisions of t h is Act to
          override ot her laws.-The provisions of this
          Act shall have effect, notwithstanding
          anything inconsistent therewith contained
          in any other law for the time being in force
          or any instrument having effect by virtue of
          any such law."

Section 35 of the SARFAESI Act, therefore, provides that the

provisions   of   the    SARFAESI   Act   shall   have   effect,

notwithstanding anything inconsistent therewith contained

in any other law for the time being in force. Thus, if there is

any provision in the SARFAESI Act and if there is any

provision in any other law which is inconsistent therewith,

the provision of the SARFAESI Act will have effect and not

the provision of any other law.      The only section in the

SARFAESI Act which confers a statutory right on the

secured creditor to take possession of the secured asset and

enforce the secured asset for the realization of the secured

debt is Section 13.      We will, therefore, have to find out

whether    there is any provision     in Section 13 of the
                                28

SARFAESI Act which is inconsistent with the right of a

borrower or a mortgagor to make a lease in accordance with

the provisions of the Transfer of Property Act and the

corresponding right of a lessee to remain in possession of

the property leased out to him during the period of a lease.

14.   Section   13   of   the   SARFAESI     Act   is   extracted

      hereinbelow:

           " 13. Enforcemen t of securi t y in te rest.-



           (1).   Notwithstanding anything contained
           in section 69 or section 69A of the
           Transfer of Property Act, 1882 (4 of 1882),
           any security interest created in favour of
           any secured creditor may be enforced,
           without the intervention of the court or
           tribunal, by such creditor in accordance
           with the provisions of this Act.

           (2)     Where any borrower, who is under a
           liability to a secured creditor under a
           security agreement, makes any default in
           repayment of secured debt or any
           instalment thereof, and his account in
           respect of such debt is classified by the
           secured creditor as non- performing asset,
           then, the secured creditor may require the
           borrower by notice in writing to discharge
           in full his liabilities to the secured creditor
           within sixty days from the date of notice
           failing which the secured creditor shall be
           entitled to exercise all or any of the rights
           under sub- section (4).

           (3)   The notice referred to in sub- section
           (2) shall give details of the amount payable
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by the borrower and the secured assets
intended to be enforced by the secured
creditor in the event of non- payment of
secured debts by the borrower.

(3A) If, on receipt of the notice under sub-
section (2), the borrower makes any
representation or raises any objection, the
secured creditor shall consider such
representation or objection and if the
secured creditor comes to the conclusion
that such representation or objection is
not acceptable or tenable, he shall
communicate within 15 days of receipt of
such representation or objection the
reasons     for   non- acceptance of the
representation     or    objection  to   the
borrower:

Provided     that    the    reasons     so
communicated or the likely action of the
secured    creditor   at  the   stage of
communication of reasons shall not confer
any right upon the borrower to prefer an
application to the Debts Recovery Tribunal
under Section 17 or the Court of District
Judge under Section 17A.

(4)   In case the borrower fails to
discharge his liability in full within the
period specified in sub- section (2), the
secured creditor may take recourse to one
or more of the following measures to
recover his secured debt, namely:-

   (a)   take possession of the secured
   assets of the borrower including the
   right to transfer by way of lease,
   assignment or sale for realising the
   secured asset;



   (b) take over the management of the
   business of the borrower including the
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   right to transfer by way of lease,
   assignment or sale for realising the
   secured asset;

   Provided that the right to transfer by
   way of lease, assignment or sale shall
   be exercised only where the substantial
   part of the business of the borrower is
   held as security for the debt.

   Provided further that where the
   management of whole, of the business
   or part of the business is severable, the
   secured creditor shall take over the
   management of such business of the
   borrower which is relatable to the
   security or the debt;

   (c)   appoint any person (hereafter
   referred to as the manager), to manage
   the secured assets the possession of
   which has been taken over by the
   secured creditor;

   (d) require at any time by notice in
   writing, any person who has acquired
   any of the secured assets from the
   borrower and from whom any money is
   due or may become due to the
   borrower, to pay the secured creditor,
   so much of the money as is sufficient
   to pay the secured debt.

(5)   Any payment made by any person
referred to in clause (d) of sub- section (4)
to the secured creditor shall give such
person a valid discharge as if he has made
payment to the borrower.

(5A) Where the sale of an immovable
property, for which a reserve price has
been specified, has been postponed for
what of a bid of an amount not less than
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such reserve price, it shall be lawful for
any officer of the secured creditor, if so
authorised by the secured creditor in this
behalf, to bid for immovable property on
behalf of the secured creditor at any
subsequent sale.

(5B) Where the secured creditor, referred
to in sub- section (5A), is declared to be the
purchaser of the immovable property at
any subsequent sale, the amount of the
purchase price shall be adjusted towards
the amount of the claim of the secured
creditor    for which       the auction      of
enforcement of security interest is taken
by the secured creditor, under sub- section
(4) of section 13.



(5C) The provisions of section 9 of the
Banking Regulation Act, 1949 (10 of 1949
shall, as far as may be, apply to the
immovable property acquired by secured
creditor under sub- section (5A).

(6)   Any transfer of secured asset after
taking possession thereof or take over of
management under sub- section (4), by the
secured creditor or by the manager on
behalf of the secured creditor shall vest in
the transferee all rights in, or in relation
to, the secured asset transferred as if the
transfer had been made by the owner of
such secured asset.

(7)   Where any action has been taken
against a borrower under the provisions of
sub- section (4), all costs, charges and
expenses which, in the opinion of the
secured creditor, have been properly
incurred by him or any expenses
incidental thereto, shall be recoverable
from the borrower and the money which is
received by the secured creditor shall, in
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 the absence of any contract to the
 contrary, be held by him in trust, to be
 applied, firstly, in payment of such costs,
 charges and expenses and secondly, in
 discharge of the dues of the secured
 creditor and the residue of the money so
 received shall be paid to the person
 entitled thereto in accordance with his
 rights and interests.

 (8)   If the dues of the secured creditor
 together with all costs, charges and
 expenses incurred by him are tendered to
 the secured creditor at any time before the
 date fixed for sale or transfer, the secured
 asset shall not be sold or transferred by
 the secured creditor, and no further step
 shall be taken by him for transfer or sale
 of that secured asset.

 (9)   In the case of financing of a financial
 asset by more than one secured creditors
 or joint financing of a financial asset by
 secured creditors, no secured creditor
 shall be entitled to exercise any or all of
 the rights conferred on him under or
 pursuant to sub- section (4) unless exercise
 of such right is agreed upon by the
 secured creditors representing not less
 than sixty percent in value of the amount
 outstanding as on a record date and such
 action shall be binding on all the secured
 creditors:

Provided that in the case of a company in
liquidation, the amount realised from the
sale of secured assets shall be distributed in
accordance with the provisions of section
529A of the Companies Act, 1956 (1 of
1956):



Provided further that in the case of a
company being wound up on or after the
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commencement of this Act, the secured
creditor of such company, who opts to
realise his security instead of relinquishing
his security and proving his debt under
proviso to sub- section (1) of section 529 of
the Companies Act, 1956 (1 of 1956), may
retain the sale proceeds of his secured
assets after depositing the workmen’s dues
with the liquidator in accordance with the
provisions of section 529A of that Act:

Provided also that the liquidator referred to
in the second proviso shall intimate the
secured creditors the workmen’s dues in
accordance with the provisions of section
529A of the Companies Act, 1956 (1 of 1956)
and in case such workmen’s dues cannot be
ascertained, the liquidator shall intimate the
estimated amount of workmen’s dues under
that section to the secured creditor and in
such case the secured creditor may retain
the sale proceeds of the secured assets after
depositing the amount of such estimated
dues with the liquidator:

Provided also that in case the secured
creditor deposits the estimated amount of
workmen’s dues, such creditor shall be
liable to pay the balance of the workmen’s
dues or entitled to receive the excess
amount, if any, deposited by the secured
creditor with the liquidator:

Provided also that the secured creditor shall
furnish an undertaking to the liquidator to
pay the balance of the workmen’s dues, if
any.

Explanation.- For the purposes of this sub-
section,-

(a)  record date means the date agreed
upon by the secured creditors representing
                               34

         not less than three-fourth in value of the
         amount outstanding on such date;

         (b) amount outstanding shall include
         principal, interest and any other dues
         payable by the borrower to the secured
         creditor in respect of secured asset as per
         the books of account of the secured creditor.

         (10) Where dues of the secured creditor are
         not fully satisfied with the sale proceeds of
         the secured assets, the secured creditor may
         file an application in the form and manner
         as may be prescribed to the Debts Recovery
         Tribunal having jurisdiction or a competent
         court, as the case may be, for recovery of the
         balance amount from the borrower.



         (11) Without     prejudice to the rights
         conferred on the secured creditor under or
         by this section the secured creditor shall be
         entitled to proceed against the guarantors or
         sell the pledged assets without first taking
         any of the measures specified in clauses (a)
         to (d) of sub- section (4) in relation to the
         secured assets under this Act.

         (12) The rights of a secured creditor under
         this Act may be exercised by one or more of
         his officers authorised in this behalf in such
         manner as may be prescribed.

         (13) No borrower shall, after receipt of
         notice referred to in sub- section (2), transfer
         by way of sale, lease or otherwise (other
         than in the ordinary course of his business)
         any of his secured assets referred to in the
         notice, without prior written consent of the
         secured creditor."

15.   When we read the different provisions of Section 13 of
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the SARFAESI Act extracted above, we find that sub-

section (4) of Section 13 provides that in case the

borrower fails to discharge his liability in full within

sixty days from the date of notice provided in sub-

section (2) of Section 13 of the SARFAESI Act, the

secured creditor may take recourse to one or more of

the measures mentioned therein to recover his secured

debt. One of the measures mentioned in clause (a) in

sub- section (4) of Section 13 of the SARFAESI Act is to

take possession of the secured assets of the borrower

including the right to transfer by way of lease. Where,

however, the lawful possession of the secured asset is

not with the borrower, but with the lessee under a valid

lease, the secured creditor cannot take over possession

of the secured asset until the lawful possession of the

lessee gets determined. There is, however, no mention

in sub- section (4) of Section 13 of the SARFAESI Act

that a lease made by the borrower in favour of a lessee

will stand determined on the secured creditor deciding

to take any of the measures mentioned in Section 13 of

the said Act.   Sub- section (13) of Section 13 of the
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      SARFAESI Act, however, provides that after receipt of

      notice referred to in sub- section (2) of Section 13 of the

      SARFAESI Act, no borrower shall lease any of his

      secured assets referred to in the notice, without the

      prior written consent of the secured creditor.          This

      provision in sub- section (13) of Section 13 of the

      SARFAESI Act and the provisions of the Transfer of

      Property Act enabling the borrower or the mortgagor to

      make a lease are inconsistent with each other. Hence,

      sub- section (13) of Section 13 of the SARFAESI Act will

      override the provisions of Section 65A of the Transfer of

      Property Act by virtue of Section 35 of the SARFAESI

      Act, and a lease of a secured asset made by the

      borrower after he receives the notice under sub- section

      (2) of Section 13 from the secured creditor intending to

      enforce that secured asset will not be a valid lease.

16.   We may now consider the nature of the right of the

      lessee and as to when the lease under the Transfer of

      Property Act gets determined. Sections 105 and 111 of

      the Transfer of Property Act, which are relevant in this

      regard, are quoted hereinbelow:
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"105. Lease defined :- A lease of immovable
property is a transfer of a right to enjoy such
property, made for a certain time, express or
implied, or in perpetuity, in consideration of a
price paid or promised, or of money, a share of
crops, service or any other thing of value, to be
rendered periodically or on specified occasions
to the transferor by the transferee, who accepts
the transfer on such terms.

Lessor, lessee, premiu m and ren t defined :-
The transferor is called the lessor, the
transferee is called the lessee, the price is
called the premium, and the money, share,
service or other thing to be so rendered is
called the rent.

111. Deter m i na t io n of lease:- A lease of
immovable property determines-

     (a) by efflux of the time limited thereby,



     (b)   where     such   time   is   limited
     conditionally on the happening of some
     event- by the happening of such event,

     (c) where the interest of the lessor in the
     property terminates on, or his power to
     dispose of the same extends only to, the
     happening of any event- by the happening
     of such event,

     (d) in case the interests of the lessee and
     the lessor in the whole of the property
     become vested at the same time in one
     person in the same right,

     (e) by express surrender, that is to say, in
     case the lessee yields up his interest
     under the lease to the lessor, by mutual
     agreement between them,
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          (f) by implied surrender,

          (g) by forfeiture; that is to say, (1) in case
          the lessee breaks an express condition
          which provides that, on breach thereof,
          the lessor may re-enter; or (2) in case the
          lessee renounces his character as such by
          setting up a title in a third person or by
          claiming title in himself; or (3) the lessee
          is adjudicated an insolvent and the lease
          provides that the lessor may re-enter on
          the happening of such event; and in any
          of these cases the lessor or his transferee
          gives notice in writing to the lessee of his
          intention to determine the lease,

          (h) on the expiration of a notice to
          determine the lease, or to quit, or of
          intention to quit, the property leased,
          duly given by one party to the other.

Section 105 thus provides that a lessee of an immovable

property has a right to enjoy such property, for a certain

time or in perpetuity when a lessor leases an immovable

property transferring his right to enjoy such property for a

certain time or in perpetuity. Section 111 of the Transfer of

Property Act, 1882 provides the different modes by which a

lease gets determined.     Thus, so long as a lease of an

immovable property does not get determined, the lessee has

a right to enjoy the property and this right is a right to

property and this right cannot be taken away without the
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authority    of law as provided in         Article 300A of the



Constitution.   As we have noticed, there is no provision in

Section 13 of the SARFAESI Act that a lease in respect of a

secured asset shall stand determined when the secured

creditor decides to take the measures mentioned in Section

13 of the said Act.        Without the determination of a valid

lease, the possession of the lessee is lawful and such lawful

possession of a lessee has to be protected by all courts and

tribunals.

17.     We may now look at the provisions of Section 14 of

      the SARFAESI Act to find out whether it confers any

      power on the Chief Metropolitan Magistrate or the

      District Magistrate to assist the secured creditor in

      taking possession of the secured asset which is in

      lawful possession of the lessee under a valid lease.

      Section   14    of    the   SARFAESI     Act   is   extracted

      hereinbelow:

      " 14. Chief Met ropoli ta n         Magist ra te   or
      Dist r ic t Magist ra te to assist secured credi t o r
      in ta k i ng possession of secured asset (1)
      Where the possession of any secured assets is
      required to be taken by the secured creditor or
      if any of the secured asset is required to be sold
      or transferred by the secured creditor under the
      provisions of this Act, the secured creditor may,
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for the purpose of taking possession or control
of any such secured asset, request, in writing,
the Chief Metropolitan Magistrate or the District
Magistrate within whose jurisdiction any such
secured asset or other documents relating
thereto may be situated or found, to take
possession thereof, and the Chief Metropolitan
Magistrate or, as the case may be, the District
Magistrate shall, on such request being made to
him--

     (a) take possession of such asset and
     documents relating thereto; and

     (b) forward such assets and documents to
     the secured creditor.

Provided that any application by the secured
creditor shall be accompanied by an affidavit
duly affirmed by the aurhorised officer of the
secured creditor, declaring that--

     (i) the aggregate amount of financial
     assistance granted and the total claim of
     the Bank as on the date of filing the



     application;

     (ii) the borrower has created security
     interest over various properties and that
     the Bank or Financial Institution is
     holding a valid and subsisting security
     interest over such properties and the claim
     of the Bank or Financial Institution is
     within the limitation period;

     (iii) the borrower has created security
     interest over various properties giving the
     details of properties referred to in sub-
     clause (ii) above;

     (iv) the borrower has committed default in
     repayment of the financial assistance
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           granted aggregating the specified amount;

           (v) consequent upon such default in
           repayment of the financial assistance the
           account of the borrower has been
           classified as a non- performing asset;

           (vi) affirming that the period of sixty days
           notice as required by the provisions of
           sub- section (2) of section 13, demanding
           payment      of the defaulted       financial
           assistance has been served on the
           borrower;

           (vii) the objection or representation in
           reply to the notice received from the
           borrower has been considered by the
           secured creditor and reasons for non-
           acceptance    of   such   objection   or
           representation had been communicated to
           the borrower;

           (viii) the borrower has not made any
           repayment of the financial assistance in
           spite of the above notice and the
           Authorised Officer is, therefore, entitled to
           take possession of the secured assets
           under the provisions of sub- section (4) of
           section 13 read with section 14 of the
           principal Act;

           (ix) that the provisions of this Act and the
           rules made thereunder had been complied
           with:

Provided further that on receipt of the affidavit from
the Authorised Officer, the District Magistrate or the
Chief Metropolitan Magistrate, as the case may be,
shall after satisfying the contents of the affidavit pass
suitable orders for the purpose of taking possession
of the secured assets:
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Provided also that the requirement of filing affidavit
stated in the first proviso shall not apply to
proceeding pending before any District Magistrate or
the Chief Metropolitan Magistrate, as the case may
be, on the date of commencement of this Act.]



[1A) The District Magistrate or the Chief Metropolitan
Magistrate may authorise any officer subordinate to
him,- -

      (i)    to take possession of such assets and
             documents relating thereto; and
      (ii)   to forward such assets and documents to
             the secured creditor.

      (2) For the purpose of securing compliance with
      the provisions of sub- section (1), the Chief
      Metropolitan    Magistrate    or  the   District
      Magistrate may take or cause to be taken such
      steps and use, or cause to be used, such force,
      as may, in his opinion, be necessary.

      (3) No act of the Chief Metropolitan Magistrate
      or the District Magistrate done in pursuance of
      this section shall be called in question in any
      court or before any authority. "

18.     The opening words of sub- section (1) of Section 14 of

the SARFAESI Act make it clear that where the possession of

any secured assets is required to be taken by the secured

creditor or if any of the secured asset is required to be sold

or transferred by the secured creditor "under the provisions

of the Act", the secured creditor may, for the purpose of

taking possession or control of any such secured asset,
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request, in writing, the Chief Metropolitan Magistrate or the

District   Magistrate within       whose jurisdiction     any such

secured asset or other documents relating thereto may be

situated or found, to take possession thereof. Thus, only if

possession of the secured asset is required to be taken

under the provisions of the SARFAESI Act, the secured

creditor can move the Chief Metropolitan Magistrate or the

District Magistrate for assistance to take possession of the

secured asset. We have already held that Section 13 of the

SARFAESI Act does not provide that the lease in respect of a

secured asset will get determined when the secured creditor

decides to take the measures in the said section.              Hence,

possession of the secured asset from a lessee in lawful

possession under a valid lease is not required to be taken

under the provisions of the SARFAESI Act and the Chief



Metropolitan Magistrate or the District Magistrate, therefore,

does not have any power under Section 14 of the SARFAESI

Act to take possession of the secured asset from such a

lessee and hand over the same to the secured creditor.

When,      therefore,   a secured       creditor   moves the    Chief

Metropolitan     Magistrate   or    the    District   Magistrate   for
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assistance to take possession of the secured asset, he must

state in the affidavit accompanying the application that the

secured asset is not in possession of a lessee under the valid

lease made prior to creation of the mortgage by the borrower

or made in accordance with Section 65A of the Transfer of

Property Act prior to receipt of a notice under sub- section (2)

of Section 13 of the SARFAESI Act by the borrower.          We

would like to clarify that even in such cases where the

secured creditor is unable to take possession of the secured

asset after expiry of the period 60 days of the notice to the

borrower of the intention of the secured creditor to enforce

the secured asset to realize the secured debt, the secured

creditor will have the right to receive any money due or

which may become due, including rent, from the lessee to

the borrower.    This will be clear from clause (d) of sub-

section (4) of Section 13, which provides that in case the

borrower fails to discharge his liability in full within the

notice period, the secured creditor may require, at any time

by notice in writing, any person who has acquired any of the

assets from the borrower and from whom any money is due

or may become due to the borrower, to pay the secured
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creditor, so much of the money as is sufficient to pay the

secured debt.

19.    The opening words of sub- section (1) of Section 14 of

the SARFAESI Act also provides that if any of the secured

asset is required to be sold or transferred by the secured



creditor under the provisions of the Act, the secured creditor

may take the assistance of the Chief Metropolitan Magistrate

or the District Magistrate. Where, therefore, such a request

is made by the secured creditor and the Chief Metropolitan

Magistrate or the District Magistrate finds that the secured

asset is in possession of a lessee but the lease under which

the lessee claims to be in possession of the secured asset

stands determined in accordance with Section 111 of the

Transfer of Property Act, the Chief Metropolitan Magistrate

or the District Magistrate may pass an order for delivery of

possession of secured asset in favour of the secured creditor

to enable the secured creditor to sell and transfer the same

under the provisions of the SARFAESI Act. Sub- section (6)

of Section 13 of the SARFAESI Act provides that any transfer

of secured asset after taking possession of secured asset by

the secured creditor shall vest in the transferee all rights in,
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or in relation to, the secured asset transferred as if the

transfer had been made by the owner of such secured asset.

In other words, the transferee of a secured asset will not

acquire any right in a secured asset under sub- section (6) of

Section 13 of the SARFAESI Act, unless it has been effected

after the secured creditor has taken over possession of the

secured asset.   Thus, for the purpose of transferring the

secured asset and for realizing the secured debt, the secured

creditor will require the assistance of the Chief Metropolitan

Magistrate or the District Magistrate for taking possession of

a secured asset from the lessee where the lease stands

determined by any of the modes mentioned in Section 111 of

the Transfer of Property Act.

20.     We may now deal with the remedies available to the

lessee where he is threatened to be dispossessed by any

action taken by the secured creditor under Section 13 of the

SARFAESI Act.      Sub- rules (1) and (2) of Rule 8 of the



Security Interest (Enforcement) Rules, 2002 provide for a

possession notice where the secured asset is an immovable

property. Sub- rules (1) (2) and (3) of Rule 8 of the Security

Interest (Enforcement) Rules, 2002 as well as Appendix IV of
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the said Rules, which is the form of such possession notice,

are extracted hereunder:

      " 8. Sale of i m m o vable secured assets .- (1)
      Where the secured asset is an immovable
      property, the authorised officer shall take or
      cause to be taken possession, by delivering a
      possession notice prepared as nearly as
      possible in Appendix IV to these rules, to the
      borrower and by affixing the possession notice
      on the outer door or at such conspicuous
      place of the property.

      (2) The possession notice as referred to in
      sub- rule (1) shall also be published, as soon
      as possible but in any case not later than
      seven days from the date of taking possession,
      in two leading newspaper] one in vernacular
      language having sufficient circulation in that
      locality, by the authorised officer.

      (3) In the event of possession of immovable
      property is actually taken by the authorised
      officer, such property shall be kept in his own
      custody or in the custody of any person
      authorised or appointed by him, who shall
      take as much care of the property in his
      custody as an owner of ordinary prudence
      would, under the similar circumstances, take
      of such property......."

                       "APPENDIX- IV
                       [See rule- 8(1)]
                  POSSESSION NOTICE
                 (for Immovable property)

      Whereas

      The undersigned being the authorised officer
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of the _______________ (name of the Institution)
under the Securitisation and Reconstruction
of Financial Assets and Enforcement of
Security Interest [Act, 2002 (54 of 2002)] and
in exercise of powers conferred under Section
13(12) read with rule 9 of the Security Interest
(Enforcement) Rules, 2002 issued demand
notice dated _______________calling upon the
borrower Shri
_______________/M /s_______________to repay
the amount mentioned in the notice being Rs.
_______________(in       words_______________)
within 60 days from the date of receipt of the
said notice.



The borrower having failed to repay the
amount, notice is hereby given to the borrower
and the public in general that                the
undersigned has taken possession of the
property described herein below in exercise of
powers conferred on him / her under Section
13(4) of the said 27[Act] read with rule 9 of the
said rules on this _______________day
of_______________of the year_______________.

The borrower in particular and the public in
general is hereby cautioned not to deal with
the property and any dealings with the
property will be subject to the charge of the
_______________ (name of the Institution) for
an amount Rs. _______________and interest
thereon.
_____________________________________________
Description of the Immovable Property

_____________________________________________
    All that part and parcel of the property
consisting of Flat No. _______/Plot No. _______
In Survey No. _______/City or Town Survey
No. _______/Khasara no. _______Within the
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      registration       Sub- district_______      and
      District_______.

      Bounded;
      On the North by
      On the South by
      On the East by
      On the West by

                                Authorised Officer
                             (Name of the Institution)
      Date:
      Place:
      ___________________________________________"

A reading of sub- rules (1) and (2) of Rule 8 of the Security

Interest (Enforcement) Rules, 2002 would show that the

possession notice will have to be affixed on the outer door or

at the conspicuous place of the property and also published,

as soon as possible but in any case not later than seven

days from the date of taking possession, in two leading

newspapers, one in vernacular language having sufficient

circulation in that locality, by the authorised officer. At this

stage, the lessee of an immovable property will have notice of

the secured creditor making efforts to take possession of the

secured assets of the borrower.



21.    When, therefore, a lessee becomes aware of the

possession being taken by the secured creditor, in respect of
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the secured asset in respect of which he is the lessee, from

the   possession   notice   which   is   delivered,   affixed   or

published in sub- rule (1) and sub- rule (2) of Rule 8 of the

Security Interest (Enforcement) Rules, 2002, he may either

surrender possession or resist the attempt of the secured

creditor to take the possession of the secured asset by

producing before the authorised officer proof that he was

inducted as a lessee prior to the creation of the mortgage or

that he was a lessee under the mortgagor in accordance with

the provisions of Section 65A of the Transfer of Property Act

and that the lease does not stand determined in accordance

with Section 111 of the Transfer of Property Act.          If the

lessee surrenders possession, the lease even if valid gets

determined in accordance with clause (f) of Section 111 of

the Transfer of Property Act, but if he resists the attempt of

the secured creditor to take possession, the authorised

officer cannot evict the lessee by force but has to file an

application before the Chief Metropolitan Magistrate or the

District Magistrate under Section 14 of the SARFAESI Act

and state in the affidavit accompanying the application, the

name and address of the person claiming to be the lessee.
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When such an application is filed, the Chief Metropolitan

Magistrate or the District Magistrate will have to give a

notice and give an opportunity of hearing to the person

claiming to be the lessee as well as to the secured creditor,

consistent with the principles of natural justice, and then

take a decision.    If the Chief Metropolitan Magistrate or

District Magistrate is satisfied that there is a valid lease

created before the mortgage or there is a valid lease created

after the mortgage in accordance with the requirements of



Section 65A of the Transfer of Property Act and that the

lease has not been determined in accordance with the

provisions of Section 111 of the Transfer of Property Act, he

cannot pass an order for delivering possession of the

secured asset to the secured creditor. But in case he comes

to the conclusion that there is in fact no valid lease made

either before creation of the mortgage or after creation of the

mortgage satisfying the requirements of Section 65A of the

Transfer of Property Act or that even though there was a

valid lease, the lease stands determined in accordance with

Section 111 of the Transfer of Property Act, he can pass an

order for delivering possession of the secured asset to the
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secured creditor.

22.   Sub- section (3) of Section 14 of the SARFAESI Act

provides that no act of the Chief Metropolitan Magistrate or

the District Magistrate or any officer authorised by the Chief

Metropolitan    Magistrate or District   Magistrate done in

pursuance of Section 14 shall be called in question in any

court or before any authority. The SARFAESI Act, therefore,

attaches finality to the decision of the Chief Metropolitan

Magistrate or the District Magistrate and this decision

cannot be challenged before any court or any authority. But

this Court has repeatedly held that statutory provisions

attaching finality to the decision of an authority excluding

the power of any other authority or Court to examine such a

decision will not be a bar for the High Court or this Court to

exercise jurisdiction vested by the Constitution because a

statutory provision cannot take away a power vested by the

Constitution.   To quote, the observations of this Court in

Columbia Sportswear Company v. Director of Income Tax,

Bangalore [(2012) 11 SCC 224]:

        "17. Considering the settled position of law
        that the powers of this Court under Article
        136 of the Constitution and the powers of the
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        High Court under Articles 226 and 227 of the
        Constitution could not be affected by the
        provisions made in a statute by the
        Legislature making the decision of the
        tribunal final or conclusive, we hold that
        sub- section (1) of Section 245S of the Act,
        insofar as, it makes the advance ruling of the
        Authority binding on the applicant, in respect
        of the transaction and on the Commissioner
        and income-tax authorities subordinate to
        him, does not bar the jurisdiction of this
        Court under Article 136 of the Constitution
        or the jurisdiction of the High Court under
        Articles 226 and 227 of the Constitution to
        entertain a challenge to the advance ruling of
        the Authority."

In our view, therefore, the decision of the Chief Metropolitan

Magistrate or the District Magistrate can be challenged

before the High Court under Articles 226 and 227 of the

Constitution by any aggrieved party and if such a challenge

is made, the High Court can examine the decision of the

Chief Metropolitan Magistrate or the District Magistrate, as

the case may be, in accordance with the settled principles of

law.

23.      We may next consider whether a lessee has any

remedy by way of an appeal under Section 17 of the

SARFAESI Act when the secured creditor attempts to take

over possession of the secured asset which is in possession
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of the lessee. Sub- sections (1), (2) and (3) of Section 17 of

the SARFAESI Act are extracted hereinbelow:

        " 17. Righ t to appeal.--(1) Any person
        (including borrower), aggrieved by any of the
        measures referred to in sub- section (4) of
        section 13 taken by the secured creditor or
        his authorised officer under this Chapter,
        may make an application alongwith such
        fee, as may be prescribed to the Debts
        Recovery Tribunal having jurisdiction in the
        matter within forty- five days from the date
        on which such measure had been taken:

        Provided that different fees may be
        prescribed for making the application by the
        borrower and the person other than the
        borrower.

        Explanation .--For the removal of doubts, it is
        hereby declared that the communication of



        the reasons to the borrower by the secured
        creditor for not having accepted his
        representation or objection or the likely
        action of the secured creditor at the stage of
        communication of reasons to the borrower
        shall not entitle the person (including
        borrower) to make an application to the
        Debts Recovery Tribunal under this sub-
        section.

        (2) The Debts Recovery Tribunal shall
        consider whether any of the measures
        referred to in sub- section (4) of section 13
        taken    by   the    secured    creditor   for
        enforcement of security are in accordance
        with the provisions of this Act and the rules
        made thereunder.

        (3) If, the Debts Recovery Tribunal, after
        examining the facts and circumstances of
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        the case and evidence produced by the
        parties, comes to the conclusion that any of
        the measures referred to in sub- section (4)
        of section 13, taken by the secured creditor
        are not in accordance with the provisions of
        this Act and the rules made thereunder, and
        require restoration of the management of the
        business to the borrower or restoration of
        possession of the secured assets to the
        borrower, it may by order, declare the
        recourse to any one or more measures
        referred to in sub- section (4) of section 13
        taken by the secured creditors as invalid
        and restore the possession of the secured
        assets to the borrower or restore the
        management of the business to the
        borrower, as the case may be, and pass
        such order as it may consider appropriate
        and necessary in relation to any of the
        recourse taken by the secured creditor
        under sub- section (4) of section 13."

24.     When we read sub- section (1) of Section 17 of the

SARFAESI Act, we find that under the said sub- section "any

person (including   borrower)", aggrieved by any of the

measures referred to in sub- section (4) of Section 13 taken

by the secured creditor or his authorised officer under the

Chapter, may apply to the Debts Recovery Tribunal having

jurisdiction in the matter within 45 days from the date on

which such measures had been taken.        We agree with the

Mr. Vikas Singh that the words ‘any person’ are wide enough

to include a lessee also.   It is also possible to take a view
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that within 45 days from the date on which a possession



notice is delivered or affixed or published under sub- rules

(1) and (2) of Rule 8 of the Security Interest (Enforcement)

Rules, 2002, a lessee may file an application before the

Debts Recovery Tribunal having jurisdiction in the matter

for restoration of possession in case he is dispossessed of

the secured asset.    But when we read sub- section (3) of

Section 17 of the SARFAESI Act, we find that the Debts

Recovery Tribunal has powers to restore possession of the

secured asset to the borrower only and not to any person

such as a lessee. Hence, even if the Debt Recovery Tribunal

comes to the conclusion that any of the measures referred to

in sub- section (4) of Section 13 taken by the secured

creditor are not in accordance with the provisions of the Act,

it cannot restore possession of the secured asset to the

lessee.   Where, therefore, the Debts Recovery Tribunal

considers the application of the lessee and comes to the

conclusion that the lease in favour of the lessee was made

prior to the creation of mortgage or the lease though made

after the creation of mortgage is in accordance with the

requirements of Section 65A of the Transfer of Property Act
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and the lease was valid and binding on the mortgagee and

the lease is yet to be determined, the Debts Recovery

Tribunal will not have the power to restore possession of the

secured asset to the lessee.       In our considered opinion,

therefore, there is no remedy available under Section 17 of

the SARFAESI Act to the lessee to protect his lawful

possession under a valid lease.

25.      The High Court, however, has relied on Transcore v.

Union of India & Anr. [(2008) 1 SCC 125] for holding that the

SARFAESI Act provides for recovery of possession by non-

adjudicatory process and it removes all fetters on the right of

the secured creditor and that the secured creditor is entitled

to take recourse to any one or more of the measures



specified in Section 13(4) of the SARFAESI Act to recover a

secured debt, notwithstanding anything contained in any

other law for the time being in force. The High Court has

also relied on the aforesaid decision of this Court in the case

of Transcore (supra) to record a finding that the scheme of

Section 13(4) read with Section 17(3) of the SARFAESI Act

shows that if the borrower is dispossessed not in accordance

with the provisions of the SARFAESI Act, the Debts Recovery
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Tribunal is entitled to restore status quo ante .    The High

Court has also relied on the observations of this Court in

Transcore (supra) that the disputes which are sought to be

avoided by Rule 8 read with Rule 9 of the Security Interest

(Enforcement) Rules, 2002 are those where third party

interest is created overnight and third party takes up the

defence of being a bona fide purchaser for value without

notice. We have perused the aforesaid decision of this Court

in Transcore (supra) and we find that in that case, the

question whether the secured creditor, in exercise of its

rights under Section 13 of the SARFAESI Act, can take over

possession of the secured asset in possession of a lessee

under a valid lease was not considered nor was the question

whether there is anything in the SARFAESI Act inconsistent

with the right of a lessee to remain in possession of the

secured asset under the Transfer of Property Act considered.

In our view, therefore, the High Court has not properly

appreciated the judgment of this Court in Transcore (supra)

and has lost sight of the opening words of sub- section (1) of

Section   13   of   the   SARFAESI   Act   which    state   that

notwithstanding anything contained in section 69 or section
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69A of the Transfer of Property Act, 1882, any security

interest created in favour of any secured creditor may be

enforced, without the intervention of the court or tribunal,



by such creditor in accordance with the provisions of the

Act.   The High Court has failed to appreciate that the

provisions of Section 13 of the SARFAESI Act thus override

the provisions of Section 69 or section 69A of the Transfer of

Property Act, but does not override the provisions of the

Transfer of Property Act relating to the rights of a lessee

under a lease created before receipt of a notice under sub-

section (2) of Section 13 of the SARFAESI Act by a borrower.

Hence, the view taken by the Bombay High Court in the

impugned judgment as well as in M/s Trade Well (supra) so

far as the rights of the lessee in possession of the secured

asset under a valid lease made by the mortgagor prior to the

creation of mortgage or after the creation of mortgage in

accordance with Section 65A of the Transfer of Property Act

is not correct and the impugned judgment of the High Court

insofar it takes this view is set aside.

26.    A further question of law raised in these appeals is

       whether   the   tenants    have     remedies   under   the
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concerned tenancy law. In the State of Maharashtra,

the Maharashtra Rent Control Act, 1999 is in force

and this Act applies to premises let for the purposes of

residence,   education,    business,       trade   or   storage

specified in Schedule I and Schedule II of the Act as

well as houses let out in areas to which the Bombay

Rents, Hotel and Lodging House Rates Control Act,

1947 applied before the commencement of the Act.

Section 33 of the Maharashtra Rent Control Act is

titled ‘Jurisdiction of courts’ and it provides that the

courts   named   therein       ‘shall   have jurisdiction    to

entertain and try any suit or proceeding between a

landlord and a tenant relating to the recovery of rent

or possession of any premises and to decide any

application made under the Act and the applications



which are to be decided by the State Government or

an officer authorised by it or the Competent Authority.

The question of law that we have to consider is

whether the appellants as tenants of premises in the

State of Maharashtra including Mumbai will have any

remedy to move these courts having jurisdiction under
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      Section 33 of the Maharashtra Rent Control Act and

      obtain the relief of injunction against the secured

      creditor taking possession of the secured asset from

      the appellants.     The answer to this question is in

      Section 34 of the SARFAESI Act, which is extracted

      hereinbelow:

           "34. Civil court not to have jurisdiction.- No
           civil court shall have jurisdiction to entertain
           any suit or proceeding in respect of any
           matter which a Debts Recovery Tribunal or
           the Appellate Tribunal is empowered by or
           under this Act to determine and no injunction
           shall be granted by any court or other
           authority in respect of any action taken or to
           be taken in pursuance of any power conferred
           by or under this Act or under the Recovery of
           Debts     Due    to   Banks     and    Financial
           Institutions Act, 1993 (51 of 1993).

A reading of the second limb of Section 34 of the SARFAESI

Act would show that no injunction shall be granted by any

court or other authority in respect of any action taken or to

be taken in pursuance of any power conferred by or under

the Act.    Thus, when action is sought to be taken by the

secured creditor under Section 13 of the SARFAESI Act or

by   the   Chief   Metropolitan        Magistrate   or   the   District

Magistrate under Section 14 of the SARFAESI Act, the Court
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or the authority mentioned in Section 33 of the Maharashtra

Rent Control Act cannot grant the injunction to prevent

such action by the secured creditor        or by the Chief

Metropolitan Magistrate or the District Magistrate.         Even

otherwise, Section 33 of the Maharashtra Rent Control Act

vests jurisdiction in the courts named therein to decide



disputes between the landlord and the tenant and not

disputes between the secured creditor and the tenant under

landlord who is a borrower of the secured assets.

27.     We may     now   consider   the   contention   of    the

      respondents that some of the appellants have not

      produced any document to prove that they are bona

      fide lessees of the secured assets. We find that in the

      cases before us, the appellants have relied on the

      written instruments or rent receipts issued by the

      landlord to the tenant. Section 107 of the Transfer of

      Property Act provides that a lease of immoveable

      property from year to year, or for any term exceeding

      one year or reserving a yearly rent, can be made ‘only

      by a registered instrument’ and all other leases of

      immoveable property     may be made either        by a
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      registered     instrument        or    by    oral     agreement

      accompanied by delivery of possession. Hence, if any

      of the appellants claim that they are entitled to

      possession of a secured asset for any term exceeding

      one year from the date of the lease made in his favour,

      he has to produce proof of execution of a registered

      instrument in his favour by the lessor. Where he does

      not   produce    proof   of      execution    of    a registered

      instrument in his favour and instead relies on an

      unregistered      instrument          or     oral     agreement

      accompanied by delivery of possession, the Chief

      Metropolitan Magistrate or the District Magistrate, as

      the case may be, will have to come to the conclusion

      that he is not entitled to the possession of the secured

      asset for more than an year from the date of the

      instrument or from the date of delivery of possession

      in his favour by the landlord.



Orders and direc t io ns of t h is Cour t in t he facts of t he
cases before t he Cour t:

28.     Having expressed our            opinion    on the different

      questions of law raised in these appeals, we may now
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pass orders and directions considering the broad facts

of the three different categories of the case before us:

(i)   In Criminal Appeals arising out of Special Leave

      Petition (Criminal) Nos.9426 of 2012, 9170 of

      2012, 9163 of 2012, 9253 of 2012, 9164 of 2012,

      9160 of 2012, 379 of 2013, 1467 of 2013, 1782

      of 2013, 3575 of 2013, 4062 of 2012, 4063 of

      2012, 4053 of 2012, 4068 of 2012, 4119 of 2012,

      4129 of 2012, 7835 of 2013, 8365 of 2013, 9217

      of 2013, 10346 of 2013, 6587 of 2012, 6639 of

      2012, 6523 of 2012, 6622 of 2012, 7731 of 2012,

      7747 of 2012 and 4618 of 2012, the appellants

      claim that they are in possession of the secured

      asset under a lease made prior to the mortgage

      but the Chief Metropolitan Magistrate, Mumbai,

      has passed orders under Section 14 of the

      SARFAESI Act for delivery of possession of the

      secured asset to the respective secured creditors.

      These orders passed by the Chief Metropolitan

      Magistrate, Mumbai,      are set aside and the

      matters are remitted to the Chief Metropolitan
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       Magistrate to pass fresh orders in accordance

       with this judgment and any other law that may

       be relevant after giving an opportunity of hearing

       to the appellants and the secured creditors.

(ii)   In Criminal Appeals arising out of Special Leave

       Petition (Criminal) Nos.4064 of 2012, 4117 of

       2012, 4114 of 2012, 4124 of 2012, 4052 of 2012,



       4058 of 2012, 4061 of 2012, 4057 of 2012, 4620

       of 2012, 6612 of 2012, 7722 of 2012, 7744 of

       2012, 7749 of 2012, 7743 of 2012, 4130 of 2012

       and 4125 of 2012 when the appellants filed the

       Special Leave Petitions under Article 136 of the

       Constitution of India, the applications of the

       secured   creditors       under    Section    14    of the

       SARFAESI Act were pending.                   In case the

       applications   are        still   pending,    the     Chief

       Metropolitan    Magistrate          or    the       District

       Magistrate, as the case may be, will consider the

       claims of the appellants           that   they were in

       possession of the secured asset under a lease

       made prior to the creation of the mortgage and
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        decide the applications under Section 14 in

        accordance with this judgment and any other

        law that may be relevant.            In case, during the

        pendency of these appeals, orders have been

        passed by the Chief Metropolitan Magistrate or

        the District Magistrate under Section 14 of the

        SARFAESI Act, the orders so passed will stand

        quashed and the Chief Metropolitan Magistrate

        or the District Magistrate will pass fresh orders

        in accordance with this judgment and any other

        law   that    may      be relevant     after   giving   an

        opportunity of hearing to the appellants and the

        secured creditors.

(iii)   In the Criminal Appeals arising out of Special

        Leave Petition (Criminal) Nos.4619 of 2012, 6598

        of 2012, 6522 of 2012, 7745 of 2012, 7746 of

        2012 and 4120 of 2012, when the Special Leave

        Petitions were filed under Article 136 of the

        Constitution     of India,    no      application     under



        Section 14 of the SARFAESI Act had been filed

        by    the    secured    creditors.       In    case   such
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             application under Section 14 of the SARFAESI

             Act has been filed in the meanwhile or is filed in

             future, the Chief Metropolitan Magistrate or the

             District Magistrate, as the case may be, will

             decide the applications in accordance with this

             judgment and any other law that may be relevant

             after   giving   opportunity     of   hearing       to    the

             appellants and the secured creditors.

      (iv)   In all these appeals, the Chief Metropolitan

             Magistrate or the District Magistrate, as the case

             may be, will pass final orders under Section 14 of

             the SARFAESI Act within four months from the

             date of filing of certified copy of this judgment by

             either the lessee/tenant or the secured creditor.

      (v)    With the aforesaid directions and orders, the

             appeals are allowed. The parties shall bear their

             own costs.

                                             .............................J.
                                            (A. K. Patnaik)

                                             .............................J.
New Delhi,                                  (V. Gopala Gowda)
April 03, 2014.


