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SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS

I . A Nos.31-33, 34-36, 43-44 in CONM. PET.(C) No. 412/2012 &
413/ 2012 in C.A No. 9813/2011 and 9833/2011, I.A Nos. 90-91 in
C. A No. 9813 of 2011 and 9833/2011 and C. P.(C) No. 260/2013 in
C. A No. 8643 of 2012

S EB.I. Petitioner(s)
VERSUS

SAHARA | NDI A REAL ESTATE CORPN. LTD. &ORS. Respondent (' s)

(For appropriate directions and nmodi fi cation/rel axation and

Directions and permssion to file appln. For direction and office
report)

W th

T.C.(C No. 83 of 2014, 87/2014, 86/2014, 84/2014 and 85/ 2014

Date: 09/01/2015 These matters were called on for hearing today.

CORAM :
HON BLE MR JUSTICE T.S. THAKUR
HON BLE MR JUSTICE ANIL R DAVE
HON BLE MR JUSTICE A K. SI KR

Shekhar Naphade, Sr. Adv. (A C.)
Shubhangi Tul i, Adv.

Vi kram Sobt i, Adv.

For Petitioner(s) Arvind Dat ar, Sr. Adv. ( SEBI)
Prat ap Venugopal , Adv.

Sur ekha Ranan, Adv.

Supriya Jain, Adv.

Gaurav Nair, Adv.

r Ms. K J. John & Co.
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For Applicant (s) S. Ganesh, Sr. Adv.
Raj i v Dhawan, Sr. Adv.

Gaut am Awast hi , Adv.

Keshav Mohan, Adv.
Aar ohi Bhal |l a, Adv.
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Gaur av Kejriwal, Adv.
Anrita Narayan, Adv.
Sujit Keshri, Adv.
Raghav Chei, Adv.

P. K. Rao, Adv.
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Ms. Suj at a Kurdukar, Adv.

Respondent ( s) M. N raj Sharma, Adv.

UPON hearing the counsel the Court nmade the follow ng



ORDER

I.As. No. 37-39:
Taken on Board
By our order dated 22.07.2014 we had allowed I.As No. 10
-12 of 2014 filed by the contemmors and perm tted Saharas to
transfer, sell or encunber three of fshore hotel properties owned
by t hem subj ect to t he condi tion t hat t he entire sal e
consi deration received by the Saharas after repaynent of the |oan
out standi ng towards the Bank of China is deposited with SEBI in
compliance with the directions contained in the conditional bai
order of this Court dated 26.03.2014. We had further directed
that the excess amount, if any, shall be deposited by the Saharas
in a separate account to await orders fromthis Court regarding
their utilisation and that the sale of offshore properties shal
not be at a price |lesser than the value estimted by CBRE and JLL
for the said properties reduced at the nost by 5% of such val ue.
Pursuant to the above order Saharas had started negotiations
with the parties willing to purchase the said of fshore properties.
In the course of the said negotiations a certain "In Principle
Agreenent” was al so it appears drawn up but before the deal could
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be finalised difficulties appear to have arisen on account of

adverse publicity and denonstration by a section of the public
agai nst t he proposed sal e of t he properties to a particul ar
entity. To cut the long story short the proposed sale of the

property in terns of the In Principle Agreenent has in due course

fallen t hr ough | eavi ng no option for t he Sahar as except to
expl ore alternative nethods of sale/transfer or nortgage of the
said properties to raise the requisite anount. It is in that

backdr op that Saharas have filed |I.As.No. 37-39 in which anong
ot hers t hey have sought from this Court t he foll owi ng t wo
reliefs:

a) Grant its perm ssion, whether by Gasis or by sone

other arty, of Bank of China' s |oans to Sahara (including the



rel ated securities) and the amendnent of the terms and conditions
applicable to such | oans.

b) grant its pernission for raising of additional junior
| oans of up to US$650 nmillion and the creation of subordinate
charges on the said 3 foreign hotel properties (or on Sahara’s
shareholding in the rel evant hotel owning conpani es)

When these | As cane up for hearing before us on 02.12.2014 we
were informed by Ms. Rajeev Dhawan and S. Ganesh seni or advocates

that in terns of the fresh proposal nooted by Sharas the Bank of

Chi na’ s outstandi ng | oan shall be repaid by substituting another

| ender inits place with the perm ssion of this Court. Besi des
Sharas propose to raise an additional junior loan for a sum of Us

640 mllions agai nst t he of f shore properties ment i oned above.
Ms. Arvind Datar, appearing for SEBlI and Shekhar Naphade as an

Ani cus Curi ae had sought somne time to exam ne t he proposed

transacti ons and the documents relating thereto. They had al so
asked for certain further information in regard to certain aspects
before they make their submi ssions. W are told by M. Ganesh
that queries raised by the | earned counsel opposite have since
been answered and explained in witing and that what remains is
only an apprehensi on expressed by Ms Naphade and Datar regarding
the permissiblity of bringing into India the noney that may be
rai sed towards proposed junior |oan against the said properties.
M. Naphade holds the view that no anount borrowed from outside
the country can be brought into India with a view to repaying any
outstanding liability. He urged that apart fromstatutory and
other conplications in the matter. Sahara may have to seek the
perm ssion of the conpetent authority in the Reserve Bank of
I ndi a under the provisions of FEMA and the regul ations franmed
t her eunder .
On behal f of Saharas it was argued by Ms. Dhawan and Ganesh

that there is a certain anmount of urgency in the finalisation of

t he proposed deal s by whi ch Bank of Chi na has to exit upon
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repaynent of the |oan outstanding towards it, by arranging funds

froma new | ender introduced as a nortgagee of the properties.

They have pl aced bef ore us a conmuni cati on dat ed 05. 01. 2015

addr essed by the Bank of America to Sahara India Pariwar inter
alia stating that under directions fromMs. Mrach Capital G oup

LLC an anount of USD 1050 mllion remai ns bl ocked and ear narked

till February 20, 2015 for t he transacti ons bei ng processed
bet ween M rach and Sahar a. The letter further states that Mrach
Capital G oup LLC has advised Bank of Anerica to disburse USD 65
0
mllion out of the said unencunbered funds of USD 1050 million for
junior loan transaction as agreed between Anby Valley (Mauritius)
Limted and M rach Capi t al G oup LLC after the  execution 0
f
necessary legally binding definitive agreements and i n accordance
with the terms as mentioned in offer letter dated Decenber 15,
2014 issued by Mrach Capital Goup LLC and accepted by Anmby
Val | ey (Mauri tius) Li m t ed. The letter further affirns th
at
Mrach Capital Goup LLC has advi sed Bank of America to disburse
USD 400 nmillion out of the said unencunbered funds of USD 1050
mllion for t he pur pose of maki ng an i nvest nent in Sahar
a
Hospitality Linmted as per offer letter dated Decenmber 15, 2015
i ssued by M rach Capi t al G oup LLC after t he execution 0
f
necessary i nvest nent and ancilliary agreenments. What
is
significant is that according to the communication af orenenti oned
6
Bank of America is also under instructions fromMrach Capita
G oup LLC to unblock the said funds of USD 1050 million if the
junior |oan agreenent for USD 650 nmillion and investnent agreenent
with Sahar a Hospitality Limted for UsbD 400 mllion is n
ot
executed by the nd of business on February 20th, 2015. It was
ar gued t hat al t hough funds required for finalising t he dea

bet ween t he compani es af orenment i oned have been bl ocked up



to
February 20, 2015 keeping in view the huge anount involved and the
fact that blocking of the said anbunt woul d deprive the parties
concerned of the beneficial use thereof, there is a great deal of
urgency in finalising the transacti ons which are bound to take
sonme time before the sane are clinched by February 20, 2015, the
date fixed under the instructions.
As regards the apprehension expressed by Ms. Naphade and
Datar regarding repatriation of the anmount so raised from America
to India for being utilised in the manner directed by this Court,
it was argued that the amount in question will first be credited

in the account of Anbey Valley (Mauritius) Linmted which is a

whol | y owned subsi di ary conpany of Anbey Val l'y Limted
i ncor por at ed in I ndi a. It was al so submitted t hat
ny

apprehension regarding msutilisation or diversion of those funds

can be allayed by a direction fromthis Court to the Saharas to

i ssue specific i nstructions ;o its subsi di ary Anbey Val | ey
(Mauritius) Limted not to deal with the said noney or utilise the

same in any manner wi thout the perm ssion of this Court. I nsof ar

as the legal inpedinents arising out of the provisions of FEMA and

other related regul ati ons governing transfer of funds from outside

India to this country for liquidation of any outstanding liability

are concerned it was argued that so long as the funds remain

par ked with Anbey Val | ey (Mauri tius) Limted whi ch is t he
subsi diary of Anbey Vall ey Limted, the funds are secure agai nst

any nmi sdirection or nmsutilisation. It was subnitted t hat
accor di ng to t he petitioner’s under st andi ng there was no

i mpedinent in transferring the funds to India as Anbey Vall ey

(Mauritius) Limted owes an amount of USD 540 million towards a

| oan which Anbey Valley (Mauritius) Limted has borrowed fromits

100% hol di ng conpany in the year 2010. The anmount available to

Anbey Val | ey (Mauri tius) Limted pur suant to t he proposed

transacti ons will enabl e t he sai d company to r epay t he | oan



out standing against it at least partly, if not in full. Any such

repaynment woul d not attract any statutory or other bar as is being
contenpl ated by the respondents or the | earned Ami cus Curi ae.
any rate the Saharas are ready to nove the authorities concerned
i ncluding the Reserve Bank of India at the appropriate |evel for
a clear cut direction that transfer of noney to India pursuant to
the transactions nentioned above wl|l not8attract any provision of
FEMA or the regulations framed thereunder. It was urged that
Saharas will not also claimany equity in its favour in the matter
of obtaining such cl earance or seeking any declaration fromthe
concerned authority nor will it place reliance upon the order
passed by this Court to suggest t hat this Court has ei t her
expressly or any necessary inplication permitted the funds to be
brought into India in the teeth of any |egal inpedi nent against
such novenent.
We have given our anxious consideration to the subm ssions
made at the bar. There is no gainsaying that the earlier proposa
for sale of the off shore hotel properties nmentioned earlier has
not materialised. It is unnecessary for us to go into the reasons
for the failure of the proposed sale but the fact renains that
such sal e has not fructified. In the circunstances Saharas could
and i ndeed have come forward with an alternative proposal which
as nmentioned earlier involves substitution of the Bank of China by
anot her | ender and raising of a junior |oan. This will according
to the Saharas enable themto rai se an anount that is sufficient
for Saharas to provide the bal ance 5,000/- crores in cash and
arrange for a bank guar ant ee of an equi val ent anount . The
transacti ons so proposed do not involve sale of the off shore
properties. They sinply involve an additional burden in terns of
creation of a second charge on such properties.9 The proposed
transacti ons have been critically exanm ned by the | earned counse
for SEBI and by M. Naphade, |earned Amicus Curiae appointed by

this Court who have not found any fault in this Court allow ng

At



the transactions to go through subject to the condition that the
anount so raised can be brought into India under the provisions of

FEMA and regul ati ons concer ned.

In t he ci rcunst ances therefore and keepi ng in Vi ew

submi ssions nade at the Bar as al so the safeguards that have been
suggested by | earned counsel for the parties we see no reason to
decline prayers (a) and (b) made in IAs 37 and 39 as extracted in

t he earl eer part of this or der. e accordingly al | ow

t hes

appl i cations to t hat ext ent but subj ect to t he fol |l owi ng

condi tions:

t he

e

1) The entire anount rai sed pur suant to t he proposed

transactions | ess processing and other incidental expenses shal

be deposited with the Anbey Valley (Mauritius) Linmted with a

direction from Anbey Vally Ltd., the hol ding conpany that

former shall not utilise the sane except for the purpose of
depositing the amount with SEBI in terns of the orders of this

Court.

2) Sahar as will approach t he Reserve Bank of I ndi a at
appropriate level with an appropriate representation to have a

suitable clarification issued as to the perm ssiblity of bringing
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in the amount that may be transferred into the account of Anbey

Val | ey (Mauri tius) Limted in consequence of t he transacti ons

permitted by this Court. The representation shall be nade within

one week from today, upon receipt whereof the conpetent authority

may | ook into the sane and pass an appropriate orders and/or issue

clarification in accordance with | aw as expeditiously as possible

but preferably within a period of two weeks fromthe date the

representation is received. Saharas shall furnish to the conpetent

authority all such information and docunents as may be demanded by

the conpetent authority in connection with the representation

| eave it open to t he conpet ent aut hority to deci de in
di scretion whether it would like to afford an opportunity of being

heard to Sahar as in t he matt er bef ore i ssui ng any

such

t he

t he



clarification.

(3) In the representation as at (2) above or at any stage in

the course of these proceedi ngs or any other proceedings for that
matter will not Saharas be entitled to claimany equity on the
basis of this order in their favour nor will it be suggested that
we have by pernmitting the proposed transactions

governnent or the conpetent authority with a fait acconpli as

regards transfer of the noney received pursuant to the proposed

presented the

transactions to India is concerned. We nake it clear that we have

nei t her exam ned nor expressed any opinion on the question whether

the anmpunt raised can be conditionally or unconditionally br ought
into India which aspect we have left for the conpetent authority
to decide

At the oral prayer nade before us by Dr. Raj eev Dhawan, we
direct that the facility provided to the contemmors by the jail
authorities in terns of our order dated 01.08.2014 as continued
fromtinme to tinme shall be once again provided to the contemors
by the said authorities w.e.f. 12.01.2015 up to 20.02. 2015 subject
to all such conditions as have been stipulated in those orders
I.As No. 37-39 are disposed off with the above directions.

I.A No. 90-91:

M. Venugopal is permtted to file an addi ti ona
af fidavit setting out t he details of t he expendi ture under
di fferent heads and di sbursenment thereof as clainmed by the SEB
in terms of our order dated 31.08.2012 and 04. 06. 2014. Sahar as

shall be free to file a reply to the supplenentary affidavit as

and when the sane is filed.

(SHASHI SAREEN) ( VEENA KHERA)
COURT MASTER COURT MASTER



