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The question of |aw which arises for consideration in all these
appeals is identical, which is the follow ng one;

Whet her the pre-delivery inspection charges (for short 'PDI’') and
after sales service charges (for short "ASS') are to be included in the

assessabl e val ue?

2. For the sake of conveni ence, however, we take note of the facts from

the record of Civil Appeal Nos. 5155-5156/2007 wherein Ms. TVS



Mot ors Conpany Ltd. (hereinafter referred to as the 'assessee’) is the
respondent. The assessee is holding central excise registration for the
manuf acturing and clearing two wheel ed notor vehicles classified under
Chapt er Sub-Headi ng 8711.20 and 8711.10 of the Central Excise Tariff
Act, 1985. The assessee sells their goods directly to the custoners

t hrough sal es depots spread throughout the country. The assessee had
requested for provisional assessnent with respect to the depot sales as
they could not determine the normal transaction value at the tine of
clearance at factory gate in respect of such depot clearance. The
provi sional assessment was finalized for the period from 01.07.2001 to
31. 03. 2002 and 01.04.2002 to 31.03.2003 vide Order-in-Oiginal No. 47

of 2004 dated 19.07.2004 and 44/ 2005 dated 04.05.2005. The above

3
said Oder-in-Original’s included PDI charges and free ASS charges in
t he assessabl e val ue. The reason for doing so by the Adjudicating
Authority was Circular No. 643/34/2002 dated 01.07.2002 wherein it has
clarified the same to be included in the assessabl e val ue.
The assessee filed an appeal against the above cited orders
bef ore t he Conmi ssi oner (Appeal s), Mangal or e, who, vi de

Order-in-Appeal No. 227/2005 CE dated 24.10. 2005, disallowed
i nclusion of PDI charges and free ASS charges in the assessabl e val ue
by relying on the Custom Exci se and Service Tax Appellate Tribuna
(CESTAT) decision in the case of Maruti Udyog Limted v. CCE
Del hi-1111 and renmanded the case to the Adjudicating Authority to
re-examne the disputed issues in the |ight of settled |l egal positions and
finalise the provisional assessnents accordingly.

Aggri eved by the above Order-in-Appeal, the Departnent filed an
appeal before the CESTAT, Bangal ore. The Tribunal, vide final Oder
Nos. 1860 & 1861/2006 dated 03.11.2006 has rejected Department’s
appeal and uphel d the Commi ssioner (Appeals), Oder-in-Appeal
hol di ng that the abatenment in respect of PDI charges and ASS charges
is correct, by relying upon the Tribunal’s decision in the case of Mruti
Udyog Linited and remanded the case to the original Authority for

re-conputation. W nmay note that the Tribunal’'s decision in the case of



2004 (170) ELT 245 (Tri-Del)

Maruti Udyog Limted was questioned by the Departnent before this
Court vide C.A. No. D 7670 of 2006, which was rejected on the ground
of delay. It is under the aforesaid circunstances the Tribunal’s order is

chal | enged by way of instant appeals filed by the Departnent.

3. We may point out, at this stage, that sone other Bench(es) of the
Tribunal had taken contrary view and the matter was referred to the
Larger Bench which decided the issue in the case of Maruti Suzuki
India Ltd. v. CCE, New Del hi 2. It has held that the definition of
"transaction value’ would cover the free PDI as well as ASS charges. It
is in this backdrop that three appeals are filed by the assessees
questioning the validity of the orders passed by the Bench taking the

aforesai d vi ew.

4, Sone of the essential features which needs to be pointed out are that
the excise duty is payable on the ’transaction value’ as per the
provi sions of Section 4 of the Act. The provisions of Section 4 anended
in the year 2000. All these cases pertained to the period post 2000.
Therefore, it is the amended provision of Section 4 which, inter alia,
states that excise duty is to be paid on 'transaction value'. The definition
of transaction value is given in Section 4(3)(d) of the Act. However, in
order to conprehensively answer the issue, it would be necessary to

traverse through the unanended provision which prevailed before the
2 2010 (257) ELT 226
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anendnent in Section 4 by the Finance Act of 2000 and to then
deternm ne as to whether anmended provision has resulted in altering the
provision in the context of the issue raised in these appeals.
5. The counsel for the parties on either side were ad idemthat PDI and
ASS undertaken by Deal ers and expenditure incurred by themwhich is
not recovered or charged by the assessee fromthe dealers is not to be
i ncluded for the purposes of excise duty. The position that the

agreenent between manufacturer and dealer requires dealer to
undertake these activities does not affect this position. Firstly, these are

| egitimated usual dealer activities in the autonobile industries



t hroughout the world including India. Thus, incurring of these itens of
expenditure by deal er in usual business practice is not an unusual or
ex-bondi ng/ pecul i ar position. This was so settled, way back in the year
1938 by the Privy Council in Ford Motor India Ltd. v. Secretary of
State3, in the case of cars itself in the context of valuation in India under
Sea Custonms Act. The sane has been applied and foll owed by this
Court in this very context, though pertaining prior to 01.07.2000 in A K
Roy v. Voltas Ltd. 4 The issue in that case was as to whether excise
duty was payable on retail sale price or on whol esal e cash price. In the
sai d case, the respondent-conpany carried on the busi ness of
manuf acturing air conditioners, water coolers and conponent parts

3 AR 1938 PC 15 = 1978 (2) ELT (J 265) (PQ)

4 (1973) 3 sccC 503

thereof. It organised the sales of these articles fromits head office at

Bonbay as also fromits branch office at Cal cutta, Del hi, Madras

Bangal ore, Cochin and Lucknow. Fromthese offices it effected direct

sales to consuners at list prices and the sales so effected cane to

about 90 to 95% of its production. Apart fromthese sales, it also sold

the articles to wholesale dealers fromdifferent parts of the country in

pursuance of agreenments entered into with them The agreenents

provided that the dealers should sell the articles at the list prices, the

respondent would sell themthe articles at 22% di scount over the I|ist

prices, the dealers would not be entitled to any di scount on the prices of

accessories, and the deal ers should give service to the units sold in their

territory. The respondent’s case was that the list price, after deducting

the di scount of 22%allowed to the whol esal e deal ers, would constitute

t he "whol esal e cash price" for determining ad val oremval ue. This case

was accepted by the excise authorities up to the end of 1962. However,

thereafter Departnment changed its stand by taking the position that

exci se duty woul d be assessed and |l evied not on the footing of the

"whol esal e cash price’ but on the basis of retail price. Oder-in-Oiginal

was passed to that effect and the appeal of the respondent-assessee

was al so dismissed. The Order-in-Appeal was challenged by filing wit

petition in the Hi gh Court which was all owed and the judgnment of the



Hi gh Court was upheld by this Court while sone of the discussions

whi ch was rel evant for our purposes is contained in para 12 wherein the

Court took note of and discussed earlier judgnent of the Privy Council.

We woul d, therefore, like to reproduce this para inits entirety:

"12. In Ford Mdtor Conpany of India Limted, v.
Secretary of State for India in Council (AR 1938 PC

15 : 65 | A 32 :
Privy Council,

172 1C 771) the appellants before the
who inported Ford Mdtor vehicles from

Canada to India, where they had a nmonopoly of the

supply of those vehicles, sold themonly to authorised

deal ers or distributors, each of whom was sole agent for
aretail seller of the vehicles in a particular district. The
appel l ants obtained fromthe distributors information as

to their future requirenents and placed consoli dated

orders accordingly with the manufacturers in Canada.

The retai

price charged by the distributors to the public

was that stated in a price list issued by the appellants
and current at the time of the arrival of vehicles in India,
and the price payable by the distributors to the

appel l ants was the sanme price | ess a discount of 20 per
cent. The distributors had to pay that price before
obt ai ning delivery, which was given "free on rail”. On
arrival in India the vehicles were not conpletely

assenbl ed, and were so delivered to the distributors, an
agreed al | owance agai nst the price being nade by the

appel I ant s.

On the question whether Section 30(a) or

30(b) of the Sea Custons Act, 1878, applied, for the
pur pose of finding out the real value of the goods for
| evy of custons duty, the Privy Council held that the
price charged by the appellants to the distributors
excluding the assenbling all owance was the "whol esal e

cash price
were sold "

| ess trade discount” for which the vehicles
at the tine and place of inportation”™ within

the meani ng of Section 30(a) of that Act, the ternms of
which are nore or less sinmlar to those of Section 4(a)

of the Act.

This case is an authority for the proposition

that nmere existence of the agreenents between the
respondent and t he whol esal e deal ers under which

certain obligations were undertaken by themlike service
to the articles, would not render the price any the |ess
the ‘whol esal e cash price’. To put it in other words, even
if the articles in question were sold only to whol esal e
deal ers on the basis of agreenments and not to

i ndependent persons, that would not make the price for

the sal es anything other than the ‘whol esal e cash price’

The argunent that what was relevant to determ ne the
‘whol esal e cash price’ under clause (a) of Section 30 of
the Sea Custons Act, 1878, was the price of goods of a
like kind and quality was negatived by the Privy Council
by saying that goods under assessnent nay, under

clause (a) be considered as nmenbers of their own cl ass
even though at the tine and place of inportation there
are no other nmenmbers and that the price obtained for
them may correctly represent the price obtainable for
goods of a like kind and quality at the time and pl ace of
i mportation.”

6. Anot her deci sion which may be rel evant for our purposes is the case of

Ms. Philips India Ltd. v. CCE, Pune5 wherein adverti senent expenses



and free ASS during guarantee period was provided by dealers to the

product of Philips under agreenent. Thi s agreenent between the
appel l ant and their deal ers are genui ne agreenents entered into an

arns | ength. The assessee/ manufacturer had agreed to share half of

the advertisenent expenses since advertisenent benefited both the

manuf acturer as well as the dealer. The assessee/ appel | ant had
cl ai med deductions of the aforesaid expenditure which was held by the

Adj udi cating Authority as inadm ssible. The deci sion was upheld in
appeal before the Conmi ssioner as well as the Tribunal. However, this

Court reversed the view of the | ower authorities holding that the

assessee would be entitled to claimdeduction fromprice realised from

deal ers on the aforesaid account after taking note of the rel evant

cl auses of the Agreenment between the parties fromwhich it was found

that the agreenents were genuine entered into on arns | ength basis
5 1997 (91) ELT 540

and were between principle to principle under which paynments were in
fact made. Paras 5 and 6 of this judgnent are reproduced bel ow

"5. It seens to us clear that the advertisenent which
the dealer was required to nake at its own cost
benefited in equal degree the appellant and the deal er
and that for this reason the cost of such adverti senent
was borne half and half by the appellant and the deal er
Maki ng a deduction out of the trade discount on this
account was, therefore, uncalled for.

6. As to the after sales service that the deal er was
required under the agreenent to provide, it did of course
enhance in the eyes of intending purchasers the val ue

of the appellant’s product, but such enhancenent of

val ue enured not only for the benefit of the appellant; it
al so enured for the benefit of the dealer for, by reason
thereof, the dealer got to sell nore and earn a | arger
profit. The guarantee attached to the appellant’s
products specified that they could be repaired during the
guarantee period by the appellant’s deal ers anywhere in
the country. Thus, though one deal er night have to

repair goods sold by another dealer and incur costs in
that regard, he also had the benefit of having the goods
he sol d reparabl e throughout the country. The provision
as to after sales service, therefore, benefited not only
the appellant; it was a provision of nutual benefit to the
appel l ant and the dealer."

7. Li kewi se, in the case of Comm ssioner v. Telco Ltd.6, by brief order,
this Court affirmthe view of the Tribunal holding that when sale to

i ndependent dealers is at an arnis length, paynent directly nmade by the

assessee for |abour ASS to additional service centres arranged by the



assessee and subsequent recovery of such expenses by the assessee
fromthe dealer, is not a case of flow back of additional consideration nor
does such an arrangenent nake such deal er an agent of the assessee.
6 2001 (130) ELT A260 (S.C.)
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8. What follows fromthe above is that where manufacturer hinself does
the ASS and incurs any expenditure thereon, the same is not deductible
fromthe price charged by himfromhis buyer. Likew se, where the
manuf acturer has sold his goods to his deal er and whol esal e deal er
thereafter does ASS to the custoner and incurs expenditure therefore, it
cannot be added back to the sale price charged by the manufacturer
fromthe dealer for conputing the assessable value. This is nore so,
where the ASS is done by the deal er many weeks after the goods have
been sold to himby the manufacturer. Such a post-sale activity
undertaken by the dealer is not relevant for the purpose of excise since

t he goods have al ready been marketed to the deal er

9. The aforesaid decisions were followed by this Court in Union of India v.
Bonbay Tyre International 7 and in the case of Governnent of India
and Os. v. MRF Ltd. and Os.8 The aforesaid judgnments were
followed by the Tribunal in Mahindra and Mahindra Ltd. v. Collector
of Central Excise9 wherein the Tribunal was considering the issue as to
whet her the cost of ASS rendered by the deal ers and the adverti senent
expenses incurred by the deal ers should be included in the assessabl e
val ue of the vehicles manufactured and cl eared by Mhindra and
Mahi ndra. Incidental issue as to whether PDI conducted by deal ers
7 (1984) 1 SCC 467
8 (1995) 4 SCC 349
9 1998 (103) ELT 606
11
under the ternms of agreenent entered into by themw th Maruti Udyog
shoul d be included in the assessabl e value of the vehicle or not. The
Tri bunal rejected the contention of the Departnment and the aforesaid

deci sion was upheld by this Court in the judgnment reported as 1999

(111) ELT A126.

10. The position in respect of unamended provision, thus, is very clear.



11.

Coming to the anendnent in Section 4 of the Act, in the year 2000, it
may be noted in the first instance that definition of ’transaction value’ as
per Section 4(3)(d) is exhaustive and covers within its purview, the price
of goods and various other ampounts charged by the assessee by reason
of sale or in connection with sale. This provision reads as foll ows:
"(d) "transaction value" nmeans the price actually paid or
payabl e for the goods, when sold, and includes in
addition to the anpbunt charged as price, any anount
that the buyer is liable to pay to, or on behalf of, the
assessee, by reason of, or in connection with the sale,
whet her payable at the tinme of the sale or at any other
time, including, but not linited to, any anount charged
for, or to nake provision for, advertising or publicity,
mar keting and selling organi zati on expenses, storage,
outward handling, servicing, warranty, comr ssion or
any other matter; but does not include the amount of
duty of excise, sales tax and other taxes, if any, actually
paid or actually payable on such goods."
The expression 'any anount that the buyer is liable to pay to' is of
significance. This expression shows that, apart fromthe price of the
goods, the buyer should also be liable to pay an additional anount to

the manufacturer/seller. In other words, the sale of the goods woul d not
12

be nmade unless the buyer is also to pay an additional anount to the

manuf acturer, apart fromthe price of the goods. This is al so supported

by use of expression 'by reason or’ or 'in connection with the sale’ of the
goods. The expression 'in connection with the sale of the goods’ would
only nmean that but for the paynent of the additional anmobunt, the sale of
the goods woul d not take place. When we keep in nmind the aforesaid

| egal position, we find no error in the view taken by the Tribunal giving
benefit to the assessee. Both the sides were in unison in accepting the
position that no major change had been incorporated w e.f. 01.07.2000

with enphasis on the 'different transaction value’ fromthe 'assessabl e
val ue’, the essence of valuation principles had not undergone mgj or

change and the decisions delivered by this Court with regard to

unanmended provision on the principle of valuation were still applicable in
determining the transacti on val ue under the new provisions of Section 4

of the Act red with Central Excise Valuation (Determ nation of price of
Exci sabl e Goods) Rules, 2000. In fact, the Order-in-Original in Ms.

TVS Mdtors Conpany Ltd. or in other cases itself proceeds on that

basi s.



12. M. Radhakri shnan, | ear ned seni or counsel appeari ng for t he
Department, attacked the decision of the Tribunal by referring to the
Board' s circular dated 19.11.1997 and subnitted that the said circular

was issued by the Board after settling the I aw on the issue of inclusion
13

of ASS, expenses in the assessable value in the case of Bonbay Tyre
International. The circular accepts the position that though the | aw has
been settled much earlier by the aforesaid judgnent rendered in the

year 1984, a doubt has been raised relating to the inclusion of expenses
of PDl and three initial services perforned free of cost during initial
usage of the vehicle by dealers in the assessabl e val ue of notor

vehi cl e. Since these services are provided by the deal er and no
separate charges for these services are paid by the manufacturer to the
dealer and it is the dealer who is incurring the expenses out of the
margi n all owed by the manufacturer, the doubt was as to whether a
portion of dealer’s margin has to be included in the assessabl e val ue.
The circular, thus, clarifies that going by the ratio in the case of Bonbay
Tyre International, ASS being part of the selling expenses wll be
includible in the assessabl e val ue. The Circular also clarified that
subsequent judgnment of this Court in Ms. Philips India Ltd. would

have no bearing. As per this Crcular, the said judgnent is related to a
case of sale of audio equipnents and services are provi ded under a
guarantee attached to the nmanufacturer’s product that these could be
repaired during the guarantee period by their deal er anywhere in the
country and, therefore, was differentiated on facts. The | earned senior
counsel, thus, argued that the aforesaid circular anply clarifies the

position and the fact situation in the present case would be covered by
14

the judgnent in Bonbay Tyre International

13. We may nention that the aforesaid circular was w thdrawn vide anot her
Crcular dated 12.12.2002 issued by the Board taking note of the fact
that the CESTAT had decided otherwise in the case of Ms. Mahindra &
Mahi ndra Ltd. (supra), Ms. Hi ndustan Mdtors Ltd.10, and Ms.

Escorts Tractors Ltd. 11 and the appeals of the Department against the



14.

af oresai d deci si ons of CESTAT were disnmissed by this Court vide order
dated 27.01. 2000 which was reported as 2000 (120) ELT 290 (S.C.).

Thus, while withdrawing the G rcular No. 355/71/97-CX., dated

19. 11. 1997 and subsequent Circul ar No. 435/ 1/ 99- CX. , dat ed
12.01. 1999, PDI and free ASS provided by the deal er of the vehicle,
during the warranty period will not be included in the assessabl e val ue.
M . Radhakri shnan, however, tried to overcone the aforesaid circular by
submitting that the appeals in the aforesaid cases were di snm ssed by
this Court on 27.01.2000 with one line order wi thout giving any reasons.
He enphasi zed and insisted that the issue involved in the present case
is nore proximate with the factual position that prevail ed i n Bonbay

Tyre International and, therefore, the sane should be foll owed.

We would Iike to point out here that the aforesaid circular was in respect

of the statutory provision that prevailed prior to 2000. There was

10 1998 (101) ELT 198 (T)
11 1999 (078) ECR 342 (T)

15.

15
statutory anmendnment carried out in the year 2000 and new val uation
procedures were made effective from 01.07.2000 which led to issuance
of another circular dated 01.07.2002 by the Board. Various clarifications
were issued in the circular. W are concerned with point of doubt No.7
contained in that circular and the explanation thereto which nakes the
foll owi ng reading:
7 What about the cost Since these services are provided free by
of after sal es the deal er on behalf of the assessee, the
servi ce charges and cost towards this is included in the
pre-delivery dealier’s margin (or reinbursed to hin).
i nst pection (PD) This is one of the considerations for sale of
charges, incurred by t he goods (notor vehicles, consuner
the deal er during the itenms etc.) to the dealer and will therefore
warranty period? be governed by Rule 6 of the Val uation

Rul es on the sanme grounds as indicated in
respect of Advertisenent and Publicity
charges. That is, in such cases the after
sal es service charges and PDI charges will
be included in the assessabl e val ue.

The aforesaid clarification, if that was to be acted upon, may go in favour

of the Departnent. However, it is pertinent to point out that this very

clarification as given by the Board was challenged in the H gh Court of

Bonbay and in the judgnment rendered by the Bombay Hi gh Court in the



case of Tata Mdtors Ltd. v. Union of Indial2, the sane was struck down
by making foll owi ng pertinent observations:

41. In our view, the only question which fell for
consideration of this Court was whether C ause 7 of
Crcular dated 1st July, 2002 is in excess of the

provi sions of Section 4(1)(a) and 4(3)(d) of said Act as
anended by Section 94 of the Finance Act of 2000. In

12 2012 (286) ELT 161 (Bom)
16

our view, the answer to this question will decide the

i ssues as between the petitioners and the respondents.

In our view, it is not necessary for us to record our views
on the correctness of the judgnent delivered by the

| arger bench in the case of Maruti Suzuki (Supra).
Simlarly, in our view, it is not necessary to express any
view on the order-in-original dated 5th Decenber, 2011

42. W have considered the provisions of Section

4(1)(a) as anmended as well as the provisions of Section
4 as they stood prior to the anmendnent which cane into
effect from 1st July, 2000. We are in agreenent with the
submi ssi on advanced by | earned Seni or Counsel M.
Sridharan that the provisions of Section 4 as anended
are not materially different fromthe provisions of Section
4 as were prevailing prior to 1st July, 2000. By the
anendnment, a new term has been introduced by nane
"transaction value" and the said termtransaction val ue
has been specifically defined in Section 4(3)(d) of the
said Act. The present Section 4(1)(a) r/w definition of
termtransaction value gives nore clarity and all doubts
as to how the assessable value is to be arrived at are
removed. It is also noted that the various itens
incorporated in the termtransaction value as defined in
Section 4(3)(d) of said Act as form ng part of value of
Exci sabl e goods are in fact the expenses/deductions
specifically disallowed by the Suprene Court in Bonbay
Tyre International Ltd. reported in 1983 (14) ELT 1896
SC. If one closely observes the definition of the term
transaction value, it uses the term nology ’'servicing . It
appears that the respondents are taking the benefit of
this term’servicing' for the purpose of adding to the
assessabl e val ue, the expenses incurred by the deal er
towards PDI and free said services by resorting to
Clause 7 of G rcular dated 1st July, 2002 and Gircul ar
dated 12th Decenber, 2002

43. Turning to point in question, it is noticed that the
definition of the transaction value in Section 4(3)(d) of
the said Act is extensive and ropes in the price of the

goods and ot her anpbunts charged by the assessee by

the reason of sale or in connection with sale. A close

readi ng of Section 4(3)(d) of the said Act would indicate
that the termtransacti on val ue conprises of price

actually paid or payable by the buyer and includes

addi tional anount that the buyer is liable to pay or on

17

behal f of the assessee by reason of sale or in

connection of sale whether payable at the tine of sale or
at any other time including the amount charged for or to
make provision for certain items such as advertising etc.
One such itemis servicing. In view of the definition of
the termtransaction value, it would be necessary for this



Court to apply the definition of the term"transaction
value" to the facts of this case and decide the matter. It
is admtted by the petitioners that after a car is sold to a
dealer on the terns and conditions entered into

mentioned in the dealer’s agreenent, a dealer is

required to carry out Pre Delivery Inspection as well as
said services in regard to a car which is sold to a
customer. Fromthe record it is seen that a dealer is
required to pay an anount to the petitioners towards the
cost of the car and a deal er cannot charge nore than

the amount specified by the petitioners. The difference
between the price so fixed by the petitioners and the
price paid by the dealer constitutes what is called as
dealer’s margin. A dealer has to spend nmoney to

conduct PDI as well as render said services. W are
inclined to accept the stand of the petitioners that the
dealer is required to performPDl as well as said
services as a part of the dealer’s responsibility cast on
hi mas per the deal ership agreenent. The contention of

the petitioners that the petitioners do not charge the
deal er for the expenses incurred by the deal er towards

PDI and said services is required to be accepted. From
the record it is clear that the case of the petitioners so
far as the anmount incurred by the deal er towards PD

and said services does not formany of the clauses viz.
(a) Any amount charged for (b) Amount charged to nake
provision for (c) Any anount that the buyer is liable to
pay to the assessee (d) Any anount that the buyer is
liable to pay on behalf of the assessee. The record

i ndi cates that once a car is sold by the petitioners to the
dealer at a price, the dealer is not required to pay any
further amount to the petitioners on account of PDI and
free after sales services/after sales services. It is clear
that when the petitioners are selling the car to a deal er
price is the sole consideration and the petitioners and
the dealer are not related to each other. Having

conplied with these requirements set out in Section 4(1)
(a) of the said Act, the assessable value of the Cars will
have to be treated as the one which will be the
transaction value. The transaction value will have to be
arrived at by taking into consideration the definition of

the termtransacti on val ue appearing in Section 4(3)(d)

of the said Act. The record clearly goes to show t hat
apart fromthe price which is paid by the dealer to the
petitioners, no anobunt is recovered by the petitioners
fromthe dealer or the customer. As such, the stand of

the respondents that the expenses incurred towards PDI

as well as said services have to be included in the
assessabl e val ue cannot be accepted. This is being
observed on the ground that there is no material to show
that the expenses for the pre-delivery inspection as well
as after sales services are paid by the dealer to the
petitioners. The deal er renders PD and said services as
aroutine and legitimate activity as a dealer. It is also
clear fromthe record and on the basis of the typica

deal ership agreenent entered into with the deal er by the
petitioners that a dealer renders PDI as well as said
services on account of dealership. It is pertinent to note
that the respondents have in affidavit in reply dated 29th
June, 2012 admitted that the dealer carries out free PDI
and after sales services at their end. It is admtted that
| abour cost towards PDI and said services is borne out

of retailing profit. The contention of the respondents that
t he expenses incurred for PDI and said services nust

be included in the transaction value and is required to

be included in the assessable value of the car is

required to be negatived on the ground that the

18



petitioners do not charge the deal er any anount
equi valent to the cost incurred towards PDI and free
after sal es services.

44. 1t has been the contention of the respondents that

the petitioners provide warranty in regard to the car
which is sold by the dealer to the customer. According to
the respondents the customer can avail of the benefit of
this warranty, provided PDI is carried out in respect of
the car and the custoner avails of the benefit of said
services. According to the respondents the warranty

given by the petitioners is linked with expenses incurred
towards PDI and said services and that is how the

expenses incurred for PDI and said services becone a

part of the transaction value. We are not inclined to
accept this contention. It is true that the Owmer’s

Manual specifically indicates that if the PDI and said
services are not availed of, then the customer would not
be able to claimthe benefit of the warranty. This will go
to show that the petitioners undertake responsibilities so
far as the warranty aspect is concerned provided the

customer takes the benefit of PDI and said services. It
has no bearing on the assessable value as it is

abundantly clear that to performPDlI as well as render
said services is on the dealer’s obligation on account of
deal ershi p agreenent and not on any ot her count.

Once it is held that the PDI and said services are not
provi ded by the deal er on behalf of the petitioners, it
cannot be treated as consideration for sale. It also
cannot be treated as a deferred consideration. The
respondents while issuing Circular dated 1st July, 2002
have wrongly referred to the Rule 6 of the said Rules

and have wrongly |inked the expenses incurred for PD

and said services with expenses for advertisenent or
publicity. It is required to be noted that the provisions of
the said Rules will not be applicable to the facts of this
case as the transaction between the petitioners and the
deal er does not fall within the anbit of Section 4(1)(b) of
the said Act. The transaction of sale of a car between

the petitioners and the dealer is governed by the

provi sions of Section 4(1)(a) of said Act as the
petitioners as assessee and the dealer as a buyer of the
car are not related to each other and price is the sole
consideration for the sale. In our view, reference to the
Rule 6 of the Valuation Rules in Clause 7 of Circular
dated 1st July, 2002 is totally m sconceived. The

ref erence nmade by | earned Senior Counsel M.

Sridharan to the case of M. A K Roy and Anr. Vs.

Voltas Ltd. reported in 1977 (1) ELT (J-177) SCis apt.

We have perused the said judgnent and applying the

said judgnent to the facts of the present case, the
respondents woul d be able to denmand Excise duty on

the amount which is charged by the petitioners to the
dealer. It is to be noted that as per the record, once the
car is sold by the petitioners to the dealer for a particul ar
consi deration, no other anobunt is payable by the deal er

to the petitioners. It is required to be nentioned that the
petitioners are not reinbursing any anount to the deal er
towar ds expenses incurred for the PDI and said services
and the petitioners are payi ng Excise duty on the entire
anmount for which the petitioners sale the car to the
dealer. In the present case, even if it is taken that the
petitioners are giving trade discount to the dealer, the
petitioners are paying the Excise anount on the whol e
anount and not the amount which is arrived at after

giving the trade discount. Learned Senior Counsel M.



Sridharan’s subnission in ternms of judgnment in the case
of Atic Industries Ltd. Vs. H H Dave, Assistant Controller

16.
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of Central Excise and Ors. reported in 1978 (2) E L. T. (J
444) S.C. that the price which is relevant for the purpose
of Excise duty was the price when the good first entered
in the streamof trade is required to be accepted. In the
present case, when the petitioners sell the car to the
deal er, the goods enter the streamof trade for the first
time and, therefore, the anmbunt at which the car is sold
to the dealer would be the assessabl e val ue on which

the Excise duty would be payable. In the present case,
the expenses incurred by the dealer for PDI and said
services has nothing to do with the term "servicing"
mentioned in the transaction value and as such, the said
expenses cannot be added to assessabl e val ue.

45. On consideration of the Cause 7 of Circul ar dated
1st July, 2000, it is apparent that the respondents have
brought into existence a deeming provision that is to say
the respondents have treated all the nmanufacturers of
cars on one platformand by fiction taken a decision to
add t he expenses incurred towards PDl and said

services in the assessable value. It will have to be
mentioned that in all cases where the expenses incurred
towards PDI and said services are solely borne by the
deal er and the manufacturer |ike petitioners have
nothing to do with the said expenses then addi ng those
expenses in the assessabl e value woul d be contrary to
the provisions of Section 4(1)(a) r/w Section 4(3)(d) of
the said Act. Looking to the facts and circunstances of
this case, the respondents have not been able to place
on record any material to show that the amount incurred
towards PDI and said services can fall within the
definition of the transaction value."

We agree with the enunciation of |egal position stated by the H gh Court.

We have also to keep in mnd these cases pertain to the period post
2000. It is also to be borne in nmind that the clarification very
categorically proceeded on the basis that the services were provided
free by the dealer 'on behalf of the assessee’ and the sane was ’'during

the warranty period’ . The clarification given, keeping in mnd the
21

aforesaid two features, nmakes all the difference inasnuch in these

cases, we find that the services which are provided by the dealers are

on their behalf and not on behalf of the assessees. The facts discl osed
that the anmount which was reinbursed by the assessee to their dealers
pertaining to free service was being clainmed as abatenent in relation to
the normal transaction value. It was one of the contention of these
assessees that free service charges is a post sale activities and all post
sale activities continued to be excludable in deternining transaction

val ue.



17.

18.

On the other hand, we would like to refer to Gircular dated 12.05.2000
whi ch was issued contenporaneously with the anendnent in Section 4.

It expressly states that anobunt should be recovered fromthe buyer by
the assessee-manufacturer and makes the following reading in this
behal f:

"2.2 Definition of 'transaction value’ has al so been

nmodi fied to nake it nore transparent. Any anount paid

by the buyer hinself or on his behalf to the assessee by
reason of, or in connection with the sale, would form
part of the transaction value. Any anbunt that is
charged or recovered fromthe buyer on account of

factors like advertising or publicity, marketing and
selling organi zati on expenses, storage and outward
handling etc. will also be part of the transaction val ue.
In fact, nost of the charges that are recovered on
account of the specific activities by advertising or
publicity, etc. nmentioned in the definition of transaction
val ue are includable in the conputation of 'value under
the existing section.

4, As such, the definition of transaction val ue does

not seemto be divergently w der in content and scope
fromthe interpretation of ’'value wunder existing Section
4. The definition of ’transaction value’ should help set
at rest any doubt regardi ng anounts that are charged or
recovered fromthe buyer in respect of specific kind of
operations done by the assessees. I n essence,
what ever is recovered fromthe buyer by reason of, or in
connection with the sale, whether payable at the tine of
sale or at any other time is included in the transaction
val ue.

(enphasi s supplied)"

This very position is reiterated by the Board in its circular Letter F.

354/ 81/ 2000- TRU dat ed 30. 06. 2000 whi ch gi ves cl ause by cl ause
expl anation of the Section. Rel evant extract fromthe sane is
reproduced herewith as under:

"6. ...It may al so be noted that where the assessee
charges an anount as price for his goods, the anount
so charged and paid or payable for the goods will form
the assessable value. If, however, in addition to the
anount charged as price fromthe buyer, the assessee

al so recovers any other amount by reason of sale or in
connection with sale, then such amount shall also form
part of the transaction value for valuation and
assessnent purposes. Thus if assessee splits up his
pricing systemand charges a price for the goods and
separately charges for packagi ng, the packagi ng
charges will also formpart of assessable value as it is a
charge in connection with production and sale of the
goods recovered fromthe buyer

7. It would be seen fromthe definition of ’transaction
val ue’ that any amount which is paid or payable by the
buyer to or on behalf of the assessee, on account of the
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factum of sale of goods, then such amobunt cannot be
clained to be not part of the transaction value. In other
words, if, for exanple, an assessee recovers

advertising charges or publicity charges fromhis

buyers, either at the tinme of sale of goods or even
subsequently, the assessee cannot claimthat such
charges are not includable in the transaction val ue.

The | aw recogni zes such paynent to be part of the

transaction value that is assessable value for those
particul ar transactions."
19. The sequitur of the aforesaid discussion wuld be to hold that PDI
charges and free ASS charges would not be included in the assessable
val ue under Section 4 of the Act for the purposes of paying excise duty.
The view taken by the Tribunal in favour of assessees in this behalf is
correct in law and all the appeals of the Departnent, i.e. C A Nos.
5155- 5156/ 2007, 1763- 1764/ 2009, 2204/ 2013, 2205/ 2013
957- 959/ 2014, 7854-7865/2014 and 7444/ 2008 are dism ssed. On the
ot her hand, Larger Bench view in Maruti Suzuki does not |ay down the
law correctly and is, therefore, overruled and the appeals filed by the
assessees, i.e. C. A Nos. 7007/2011, 7550/2011 and 3768-3769/2011

are al | owed.

( ROHI NTON FALI NARI MAN)
NEW DELHI :
DECEMBER 15, 2015.
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C. A. No. 1763-1764/2009
C. A No. 7007/2011

C. A No. 7550/2011

C. A. No. 2204/2013

C. A No. 2205/2013

C. A No. 957-959/2014
C.A. No. 7854-7865/2014
C. A No. 7444/2008
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Date : 15/12/2015 These appeals were called on for pronouncenent of
Judgnent today.

For Appellant(s)
M. B. Krishna Prasad, Adv.

M P. Devanat h, Adv.
Shreekant N. Terdal , Adv.

For Respondent (s)
M P. Devanat h, Adv.

M
M. Jay Kishor Singh, Adv.
M. Arvind Kumar Sharnma, Adv.
M's. Karanjawal a & Co., Adv.
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UPON hearing the counsel the Court nmade the follow ng
ORDER

Hon' ble M. Justice A K. Sikri pronounced the judgnent of the
Bench conprising H s Lordship and Hon’ ble M. Justice Rohinton Fali
Nar i man.

The appeal s of the Departnment, i.e. C A Nos.5155-5156/2007,
1763- 1764/ 2009, 2204/2013, 2205/2013, 957-959/2014, 7854-7865/2014
and 7444/ 2008 are dismissed and the appeals filed by the assessees,
i.e. C.A Nos.7007/2011, 7550/2011 and 3768-3769/2011 are all owed
in ternms of the signed reportable judgnent.

(ASHOK RAJ SI NGH) ( VEENA KHERA)
Court Master Court Master
(Signed reportable judgnent is placed in the file)



