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JUDGVENT
A K SIKRI, J.
Leave granted.
2) In these appeal s, the judgnent which is inmpugned is passed by

the H gh Court of Punjab & Haryana. The issue involved in these
appeals is identical which pertains to the interpretation that is to

be accorded to sub-section (10) of Section 11 of Punjab Ceneral



3)

G vil

Sal es Tax Act, 1948 (hereinafter referred to as the "Act"). It is for
this reason that all these appeals were heard together and can

conveni ently be disposed of by one comon judgnent. Since

SLP (C) Nos. 21712-21717 of 2009 was taken as the | ead case,

for understanding the nature of |lis that is involved, the factua
narration can be addressed fromthe said appeal

In these appeals, we are concerned with Assessnent Years

2000- 01, 2001- 02, 2002- 03 and 2003- 04. Qovi ousl y,
assessnent in respect of these Assessnent Years was to be

made under the said Act. The assessee had filed quarterly
returns in respect of the aforesaid Assessnent Years. In terns of
Section 11(3) of the Act, tine-limt for conpleting the assessnent
provided therein is three years fromthe end of the year.

Accordingly, assessnents were to be made by 30 th April, 2004 for
Appeal Nos. 2506-2511 of 2016 & O's.
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5)

the Assessment Year 2000-01, 30th April, 2005 for the Assessnent
Year 2001-02, 30th April, 2006 for the Assessnent Year 2002-03

and 30th April, 2007 for the Assessnent Year 2003-04. It is an
adnm tted case that no assessment was made in respect of any of
these Assessment Years by the aforesaid stipul ated dates.

The Assessing Oficer, however, sent notices to the respondent-
assessee in Form ST-XIV for the aforesai d Assessnment Years,

i.e., after the expiry of three years. The assessee took an
obj ection that these notices were sent beyond the period of
assessnent and, therefore, it was not permi ssible for the
Assessing O ficer to issue notice after the expiry of three years
and carry on with the assessnent proceedi ngs.

We nmay point out that under Section 11(10) of the Act, the

Conmi ssioner is enpowered to extend the period of three years

for passing the order of assessnment for such further period as he
may deemfit, after recording in witing the reasons for extending
such period. Wien the objection was taken by the assessee that

the notices were tine barred, the Excise and Taxation
Conmi ssi oner, Patiala passed orders dated August 17, 2007

granting extension of tine. Reason given for extension of tine
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was that the case of the assessee for the year 1999-2000 was
pending with the Tribunal. This order of extension was chall enged
Givil Appeal Nos. 2506-2511 of 2016 & Os.
[arising out of SLP (C) Nos. 21712-21717 of 2009] & Os. Page 3 of 24
by the respondent along with the order of assessment passed by
the Assessing Oficer. The Tribunal, however, dism ssed the
appeal of the assessee vide its orders Septenber 13, 2007
hol di ng that since there was a power of extension conferred upon
t he Conmi ssi oner under Section 11(10) of the Act, the
Commi ssioner was within his powers to extend the period. The
contention of the assessee was that though there was a power of
ext ensi on, such a power could be exercised only within the
limtation prescribed. In other words, it was contended that when
the normal period of limtation for passing assessnent order by
the Assessing Oficer was three years, as per Section 11(3) of the
Act, the power to extend the period could be exercised within the
said period of three years and not after the expiry of limtation
period. This plea of the assessee was rejected by the Tribunal
6) The assessee took up the matter further by filing appeals before
the Hi gh Court. Here, the assessee has succeeded in its
submi ssion as the H gh Court of Punjab and Haryana vide
i mpugned j udgnment dated Septenber 26, 2008 has held that
once the period of limtation expires, the imunity from subjecting
itself to the assessnent sets in and the right to nake assessnent
gets extingui shed. Therefore, when the period of limtation
prescribed in the Act for passing the assessnent order expires,
Civil Appeal Nos. 2506-2511 of 2016 & Ors.
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thereafter, the Commi ssioner is debarred fromexercising his
power s under sub-section (10) of Section 11 of the Act and cannot
extend the period of limtation for the purposes of assessnent.
This order is assailed by the Revenue in the instant appeals
bef ore us.
7) It would al so be pertinent to note, at this stage, that while arriving
at the aforesaid conclusion, the Punjab and Haryana H gh Court

has pl aced heavy reliance upon the view taken by a Division



8)

Bench of Karnataka Hi gh Court in Bharat Heavy El ectricals Ltd.
v. Assistant Conmm ssioner of Commercial Taxes (INT-1),

Sout h Zone, Bangal ore and ot hersl which judgnent of

Karnat aka High Court, in turn, refers to sinmilar view taken by
Quj arat Hi gh Court in Javer Jivan Mehta v. Assistant
Conmi ssi oner of Sales Tax (Appeal)2. Thus, three Hi gh Courts
have taken identical view, nanely, though power to extend time
of three years for a further period of passing the assessment is
there with the Commi ssioner, the sane has to be exercised
before the expiry of normal period of three years and not
subsequent there to.

As the submi ssions of the parties on either side would be better

under st ood once the relevant statutory provision is noted, it would

1 (2006) 143 STC 10
2 (1998) 111 STC 199

G vil
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be apposite to reproduce the provisions of Section 11 of the Act,
whi ch are as foll ows:

"11. Assessnent of tax. - (1) If the Assessing
Authority is satisfied without requiring the presence
of dealer or the production by himof any evidence
that the returns furnished in respect of any period
are correct and conplete, he shall pass an order of
assessnent on the basis of such returns within a
period of three years fromthe |ast date

prescribed for furnished the last return in

respect of such peri od.

(2) If the Assessing Authority is not satisfied wthout
requiring the presence of deal er who furnished the
returns or production of evidence that the returns
furnished in respect of any period are correct and
compl ete, he shall serve on such dealer a notice in
the prescribed manner requiring him on a date and

at place specified therein, either to attend in person
or to produce or to cause to be produced any

evi dence on which such dealer nay rely in support

of such returns.

(3) On the day specified in the notice or as
soon afterwards as may be, the Assessing
Authority shall, after hearing such evidence as the

deal er may produce, and such ot her evidence as
the Assessing Authority may require on specified
poi nts, [pass an order of assessment within a
period of three years fromthe | ast date
prescribed for furnishing the last return in
respect of nay period.]

(4) If a dealer having furnished returns in
respect of a period, fails to conply with the terns of
noti ce i ssued under sub-section (2), the Assessing
Authority shall, [within a period of three years from
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the 1st date prescribed for furnishing the last return
in respect of such period, pass an order of
assessnent to the best of his judgnent.]

(5) If a dealer does not furnish returns in
respect of any period by the |ast date prescribed
the assessing authority shall within a period of five
years fromthe | ast date prescribed for furnishing
Civil Appeal Nos. 2506-2511 of 2016 & Ors.
[arising out of SLP (C) Nos. 21712-21717 of 2009] & Os. Page 6 of
the return in respect of such period and after giving
the deal er a reasonabl e opportunity of being heard,
pass an order of assessnent to the best of his
j udgnent .

(6) I F upon information which has cone into his
possession, the Assessing Authority is satisfied that
any deal er has been liable to pay tax under this Act
in respect of any period but has failed to apply for
registration, the Assessing Authority shall, wthin
five years after the expiry of such period, after
giving the deal er a reasonabl e opportunity of being
heard, proceed to access, to the best of his

j udgnent the amount of tax, if any, due fromthe
deal er in respect of such period and all subsequent
peri ods and in case where such dealer has willfully
failed to apply for registration, the Assessing
Authority may direct that the deal er shall pay by
way of penalty, in addition to the anmobunt so
assessed, in addition to the anpbunt so assessed, a
sum not exceedi ng one and a half tines that

amount .

(7) The anmobunt of any tax, penalty or interest
payavbl e under this Act shall be paid by the deal er
in the manner prescribed, by such date as nmay be
specified in the notice issued by the Assessing

Aut hority for the purpose and the date so specified
shall not be less than fifteen days and not nore
than thirty days fromthe date of service of such
noti ce:

Provi ded that the Assessing Authority may, with the
prior approval of the Assistant Excise and Taxation
Conmi ssi oner, Incharge of the District extend the
date of such paynent or all ow paynent by

i nstal nents agai nst an adequate security or bank
guar ant ee

(8) If the tax assessed under this Act or any
instalment thereof is not paid b y any dealer within
the tine specified thereof in the notice of
assessnent or in the order pernitting paynment in
install nents, the Conmi ssioner or any other

person appointed to assist himunder s9b-section

(1) of Section 3 may, after giving such deal er an
opportunity of being heard, inpose on hima

Cvil Appeal Nos. 2506-2511 of 2016 & Ors.
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penalty not exceeding in amount the sum due from
hi m
(9) Any assessnent nmade under this section

shal |l be without prejudice to any penalty inposed
under this Act.

(10) The Conmissioner, may for reasons to
be recorded in witing, extends the period of
three years, for passing the order of



assessnent for such further period as he may
deemfit.

(11D Where t he proceedi ngs of assessnent are
stayed by an order of any court, the period for
whi ch such stay remains in force, shall not count
towards computing the period of three years
specified under this section for passing the order of
assessnent.
(12) The assessing authority may on his own
nmotion, review any assessnent order passed by
hi m and such review shall be conpleted within a
peri od of one year fromthe date of order under
review "

(enphasi s supplied)

9) A mere reading of the aforesaid provision wuld reflect that
wherever return is filed by the assessee, assessnent is to be
made within a period of three years fromthe |ast date prescribed
for furnishing the return in respect of such period. On the other
hand, in those cases where return is not filed or any deal er, who
is liable to pay the tax under the Act, does not get hinself
regi stered therein, the period of assessment prescribed is five
years. We are not concerned with the alternate situation as in the
i nstant appeals not only the assessees are registered deal ers,

Cvil Appeal Nos. 2506-2511 of 2016 & Ors.
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they had also filed their returns regularly within the prescribed
period and, therefore, assessnents were to be conpleted within a
period of three years fromthe | ast date prescribed for furnishing
the returns, which is the normal period prescribed. At the sane
time, sub-section (10) of Section 11 gives power to the
Commi ssioner to extend a period of three years. Interestingly,
there is no upper limt prescribed for which the period can be
ext ended, neani ng thereby such an extension can be given
theoretically, for any length of tinme. This discretion is, however,
controll ed by obligating the Conmm ssioner to give his reasons for
ext ensi on, and such reasons are to be recorded in witing.

Qovi ously, the purpose of giving reasons in witing is to ensure
that the power to extend the period of limtation is exercised for
valid reasons based on material considerations and that power is

not abused by exercising it w thout any application of mnd, or

mal a fide or on irrel evant considerations or for extraneous



pur poses. Such an order of extension of time, naturally, is open to
judicial review, albeit within the confines of |aw on the basis of
whi ch such judicial review is permssible.
10) Be that as it may, the question before us is as to whether the
power to extend time is to be necessarily exercised before the
normal expiry of the said period of three years run out.
Cvil Appeal Nos. 2506-2511 of 2016 & Os.
[arising out of SLP (C) Nos. 21712-21717 of 2009] & O's. Page 9 of 24
11) M. Ganguli, submtted that there is no such enbargo or
i mpedi ment provided in sub-section (10) of Section 11 nandating
the Conmi ssioner to pass an order of extension necessarily
within the normal period of three years. He submitted that the
word used in the aforesaid provision 'extension' of tinme is in
contradi stinction to the word 'deferment’ which appears in the
Kar nat aka Legi slation. On that basis, he argued that it was
i nappropriate on the part of the High Court to refer to and rely
upon the judgnment of Karnataka High Court inasnuch as
provision of |aw contained in the Karnataka Sal es Tax Act is
entirely different. He further subnitted that since in Punjab
Legi sl ation, the expression used is ’'extension of tine’, the Court
was required to construe the provision keeping in mnd the said
| anguage. M. Ganguli argued that a readi ng of neani ng of
expression 'defernent’ and 'extension’ of time as contained in
Bl ack’s Law Dictionary will clearly bring out the difference.
7 "defer, vb. 1. To postpone; to delay <to defer taxes
to anot her year>"
7 "deferment, n. 1. The act of del aying;
post ponement <defernment of a judicial decision>"
It was subnmitted that the expressions 'defer’ and 'defernent’

as can be seen fromthe above definitions, clearly contenpl ate

post ponement, whi ch presupposes that the tinme period originally

fixed is not extinguished. In other words, an action, which is
Cvil Appeal Nos. 2506-2511 of 2016 & Ors.
[arising out of SLP (C) Nos. 21712-21717 of 2009] & Os. Page 10 of

deferred, (i.e. an action which is required to be conpleted within a
specified time frane) can only be deferred of which the tine so
fixed has not expired.

It was subnmitted that, in contrast, Black’s Law Dictionary
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defines the expression 'extension' as follows:

"Extension, n. 3. Tax. A period of additional tine to
file an inconme-tax return beyond its due date. 4. A
period of additional tinme to take an action, nake a
deci sion, accept an offer, or conplete a task"”

It was argued that the word 'extension has’ varied
meani ngs, dependent on the context in which it is used. The
expression 'extension’ in the context of surveillance orders, has
been interpreted in the foll ow ng manner:
"Where surveill ance pursuant to order issued under
Title Il of Omibus Crime Control and Safe Streets
Act is of same premnises, involves substantially
same persons, and is part of same investigation,
second Title Il surveillance order issued after
expiration of first order is "extension of first
order for purposes of requirenent of sealing of
recordings, even if there is gap of tine in between

expiration of first order and entry of second."”
(Enphasi s suppl i ed)

M. Ganguli also referred to the concept of extension as
incorporated in Section 148 of the Code of G vil Procedure, 1908.
He relied upon the judgnent of this Court in D.V. Paul v. Manisha

Lal wani 3. This Court in paragraph 26 of the said judgnment held as

3 (2010) 8 SCC 546

G vi

Appeal Nos. 2506-2511 of 2016 & Ors.
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under :

"26. Insofar as the first aspect is concerned Section 148
CPC, in our opinion, clearly reserves in favour of the
court the power to enlarge the time required for doing

an act prescribed or allowed by the Code of Civi
Procedure. Section 148 of the Code nmay at this stage

be extracted.

"148. Enl argenment of tinme.-- Where any

period is fixed or granted by the court for the
doi ng of any act prescribed or allowed by this
Code, the court may, it its discretion, from
time to time, enlarge such period not

exceeding thirty days in total, even though

the period originally fixed or granted may

have expired."

A plain reading of the above woul d show t hat when

any period or tinme is granted by the court for doing

any act, the court has the discretion fromtine to tine
to enlarge such period even if the tine originally fixed
or granted by the court has expired. It is evident from
t he | anguage enpl oyed in the provision that the

power given to the court is discretionary and intended
to be exercised only to neet the ends of justice."

M. Ganguli further submitted that even in the context of taxation
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law, a simlar reasoning has been adopted by the Court in

Conmi ssi oner of I ncome Tax, Jul | undur V. Aj ant a
El ectricals4. Wiile interpreting Section 139(2) of the Inconme Tax

Act, which enmpowered the Assessing Oficer to grant an

extension of time for filing of the return of inconme, upholding the

power of the Incone Tax Officer to extend the tine for filing of the

Incone Tax return by the assessee even after the expiry of the

4 (1994) 5 SCC 182

Cvil Appeal Nos. 2506-2511 of 2016 & Ors.
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time originally granted, this Court held as follows: "

"9. In this context, the question whether a bel ated
application could be regarded as valid or not has to
be considered. As rightly pointed out by the Punjab
and Haryana Hi gh Court while deciding these
cases under Section 256(2) and by the Calcutta
H gh Court in Sunderdas Thackersay & Bros. (137
I TR 646), there are no words of limtation in Section
139(2) to the effect that no application could be
filed after the period all owed had expired. As we
have stated earlier, it was a procedural provision
The linmt of thirty days was not intended to be fina
as discretion was given to the 1TO to extend that
date. The 1 TO could have been called upon to
exercise that discretion for proper reasons. No
fetters were placed upon the discretion of the I TO
as regards the nunber of tines he could extend
the date or the period for which he could extend it.
It is conceded that repeated applications could be
made within the time allowed, in view of the clear
indication to that effect in Form No. 6, by the use of
words "it has not been possible". If it was intended
that the application for extension of tine under
Section 139(2) was to be nmade within the tinme
allowed originally or within the extended time then
the words "it has not been possible" were not at al
necessary and the words "it is not possible" would
have been sufficient. Though the rule cannot affect,
control or derogate fromthe section of the Act, so
long as it does not have that effect, it has to be
regarded as having the sane force as the section
of the Act. If Section 139(2) is read along with Rule
13 and Form No. 6 it becomes clear that an
application for extension could be nade even after
the period allowed originally or as a result of
extension granted had expired. Keeping in mnd
the object of giving discretion to the ITO and the
consequences that were to follow fromnot filing the
return within time, we see no justification for
reading into the section any linmtation to the effect
that no application could be nade after the tine
al | oned had expired. W see no good reason to
construe the section so narrowy."

(enphasi s suppl i ed)

In that judgnment, applying the principles contained in
Cvil Appeal Nos. 2506-2511 of 2016 & Ors.
[arising out of SLP (C) Nos. 21712-21717 of 2009] & Os. Page 13 of 24
Section 148, CPC, it was remarked as under:



"10. We cannot accept the contention raised on

behal f of the Revenue that the word ‘extend’ in the

proviso to Section 139(2) inplies that at the tinme of

maki ng the application the tinme all owed shoul d not

have expired. Though the G vil Procedure Code by

itself does not apply to the proceedi ngs under the

I ncome Tax Act, we see no reason why a principle

of procedure evolved for doing justice to a party to

the proceeding cannot be called in aid to while

interpreting a procedural provision contained in the

Act. Section 148 of the Code provides that where

any period is fixed or granted by the court for the

doi ng of any act prescribed or allowed by the Code,

the court may, in its discretion, fromtinme to tine,

enl arge such period, even though the period

originally fixed or granted nmay have expired.

Various situations can be envi saged where a party

to the proceeding is prevented by circunstances

beyond his control from doing the required act

within the fixed period. The assessee may be able

to point out that because of a sudden death in the

fam |y or because of his sudden illness of a serious

nature or because he had to | eave for an outside

pl ace all of a sudden or because he could not

return fromoutside in spite of his best efforts, or for

ot her good reasons, as the case may be, he was

not able to file the return within time............
[ Enphasi s suppli ed]

14) M. Ganguli also drew sustenance fromthe Arbitration Act, 1940
whi ch gave power to the Court to extend tine. It was submtted
that this Court has held in the matter of Hi ndustan Steelworks
Construction Ltd. v. C. Rajasekhar Rao5 that the Court has got the
power to extend tinme even after the award has been given or after
the expiry of the period prescribed fromthe award.

15) M. Ganguli re-enphasised that reliance upon the decision of

5 (1987) 4 SCC 93
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Gujarat H gh Court in the inmpugned judgnment was untenabl e as
the provisions of Karnataka Sales Tax Act are totally different
i nasnuch as Section 12(6) of the Karnataka Act provided only
"defernment’. He subnitted that even the judgnent of QGujarat High
Court in Javer Jivan Mehta2 case was di stingui shabl e since that
was al so a case of exclusion of a period and the issue therein
was the conmputation of period of limtation

16) The aforesaid contentions were refuted by the | earned counse
who appeared for assessees in these appeals. It was submtted
that sub-section (10) of Section 11 states, in no uncertain term

that the assessnment order is to be passed 'within a period of three

years...... . It was enphasised that the word "within’ was of



significance. It was pointed out that before the year 1998, no
period of Iimtation was prescribed and such a provision cane to
be inserted by way of anendnent vide Act No. 12 of 1998 dated
April 20, 1998 . It was further argued that sub-section (10) of
Section 11 obligates the Conm ssioner to record reasons in
witing while extending the period. It was subnitted that this
requi renent of recording of reasons cane up for consideration
before Punjab & Haryana Hi gh Court and in a series of
judgnents, it is held that such an order of extension of tine can
be passed only after giving an opportunity of hearing to the
Cvil Appeal Nos. 2506-2511 of 2016 & Ors.
[arising out of SLP (C) Nos. 21712-21717 of 2009] & Os. Page 15 of 24
assessee. The | earned counsel referred to the follow ng
judgnents of the Hi gh Court:
(i) State of Punjab, Through Assistant Excise and Taxation
Conmi ssioner, Bathinda v. Ms. OamAgro India Ltd
(formerly O am Export India Ltd.); decided by the Punjab &
Haryana Hi gh Court on August 20, 2013.

(ii) State of Punjab v. Ms. OamAgro India Ltd.; Daily Oder;
Di smi ssed by the Suprene Court vide Oder dated May 08, 2015.

(iii) A B. Sugars Linmted v. The State of Punjab and others;
Deci ded by the Punjab & Haryana Hi gh Court on Septenber 01
20009.

17) It was al so argued that conceptually there was no difference
between ' defernent’ and ’'extension’ insofar as it related to the
i ssue at hand which is concerned with the point of tinme at which
Conmi ssioner is to exercise his powers. For that, the reasons
gi ven by Karnataka Hi gh Court as well as Qujarat Hi gh Court
hol di ng that such a power gets extinguished with the expiry of
nornmal period of limtation prescribed and, therefore, cannot be
exercised after the linmtation period were gernmane and rel evant
whil e construing the provisions of sub-section (10) of Section 11
of the Act as well and, therefore, those cases were rightly relied
upon by the Hi gh Court in the inpugned judgnent.

18) In rejoinder, M. Ganguli refuted the aforesai d subm ssions of the
| earned counsel for the assessees. The argunents advanced by

hi mwas that the subm ssion of the assessees that the

Cvil Appeal Nos. 2506-2511 of 2016 & Ors.
[arising out of SLP (C) Nos. 21712-21717 of 2009] & O's. Page 16 of 24



Commi ssioner has to afford an opportunity of hearing to the
deal er before extending the period of limtation does not arise in
the present case as this was not the issue raised in the Courts
bel ow. He argued that the question to be decided in these
appeal s was as to whether the power under sub-section (10) of
Section 11 of the Act could be exercised on the expiry of the
period of three years and this question is not answered in the
judgnents referred to by the opposite party. He further subnitted
that it is a question of fact to be decided in each case as to
whet her assessee was entitled to such a right of hearing and,
therefore, this issue could not be taken up for the first tine in
t hese appeal s.

19) W have bestowed our serious considerations to the subnissions
made by the counsel who argued the matter

20) We may say at the outset that though provisions of the Punjab Act
are couched in different | anguage from Karnataka Act or Qujarat
Act, the essence of these provisions is sane. As noticed above,

i nsofar as schene of Punjab Act is concerned, the assessnent
order is to be normally passed within a period of three years. At
the sane tine, power is given to the Conmm ssioner under Section
11(10) of the Act to extend the said period of three years. Once
such an extension is given, the order is passed even beyond the

G vil Appeal Nos. 2506-2511 of 2016 & Os.
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period of three years. Significantly, no upper linmt is fixed while
gi ving such extension which nmeans that the power can be
exercised for extending the period for any length of time, subject
however to the condition that the Conmi ssioner is bound to
record the reasons justifying such an extension. Cbviously, when
t he Conmi ssi oner passes such an order and give reasons, not

only he would have to justify his action of extending tine but also

the period by which the time is extended. I n the Karnataka
Legi sl ation, the power is of 'defernment’. In that Legislation as
well, the Assessnent Order is to be passed within three years as

sub-section (5) of Section 12 of Karnataka Sal es Tax Act

stipulates that no assessnent shall be nade after a period of



three years fromthe date on which the return under sub-section
(1) of that order is subnmitted by a deal er subject to two provisos
mentioned therein. Sub-section (6) of Section 12 nentions as to
how the period of limtation is to be conmputed and reads as under:

"(6) In conputing the period of limtation for
assessnent under this Section, -

(a) the tinme during which the proceedi ngs for
assessnent in question have been deferred on
account of any stay order granted by any Court or
any other authority shall be excl uded;
(b) the time during which the assessnent has
been deferred in any case or class of cases by the
Joi nt Conmi ssioner for reasons to be recorded in
witing shall be excluded.”
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21) Cl ause (b) of sub-section (6) indicates that Joint Commi ssioner, in
appropri ate cases, may pass an order for deferment of
Assessnent Order to be passed by the Assessing Authority and
once such an order is passed, that period has not to be counted
whil e conputing the period of Iimtation. Significantly, this
provi sion al so nandates the Joi nt Conmi ssioner to record
reasons for deferring the orders of assessment. I n essence,
therefore, the purport and objective behind the provisions in
Punjab Act as well as in Karnataka Act renmains the sane. By
maki ng any order of defernment under sub-section (6) of Section
12 of Karnataka Sal es Tax Act, the Joint Conm ssioner is, in fact,
achi eving the sanme purpose of granting nore tine to the
Assessing Officer to pass the Assessment Order. Sane is the
pur pose behi nd sub-section (11) of Section 10 of the Punjab Act.
In view thereof, it may not be appropriate to go into the nuanced
di stinction between "defernment" and "extension" as per the

definitions contained Black’s Law Dictionary in the given situation

which is dealt with in the instant appeals.

22) Even otherwise, it is inportant to understand the ratio laid down in
the judgnent of Karnataka Hi gh Court in Bharat Heavy
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El ectricals Ltd. (supra). The issue in the said case before the



Kar nat aka Hi gh Court was as to whether the power to pass a
defernent order is to be exercised even after the expiry of the
period of linmitation which was answered in the negative. The
reasons given in support of this conclusion are as foll ows:
"...Deferment of assessment has the effect of
enlarging the period of limtation which did not
expire by the tinme the defernment order is
contenpl ated to be passed. \Wen once the period
of limtation expires, the immunity agai nst being
subj ect to assessnent sets in and the right to nmake
assessnent gets extingui shed. Resort to
def ernment provisions does not retrieve the
si tuation. There is no question of deferring
assessnent whi ch has al r eady becone
ti me-barred. The provision for exclusion of time in
computing the period of limtation of defernent of
assessnent is neant to prevent further running of
time against the Revenue if the limtation had not
expired."
(enphasi s suppl i ed)

23) It was al so observed that upon the | apse of the period of Iimtation
prescribed, the right of the Departnent to assess an assessee
gets extinguished and this extension confers a very val uabl e ri ght
on the assessee.

24) If oneis to go by the aforesaid dicta, with which we entirely agree,
the sane shall apply in the instant cases as well. In the context of
the Punjab Act, it can be said that extension of time for
assessnent has the effect of enlarging the period of limtation
and, therefore, once the period of limtation expires, the imunity
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agai nst bei ng subject to assessnent sets in and the right to nake
assessnent gets extingui shed. Therefore, there would be no
question of extending the time for assessnent when the
assessnent has al ready becone tinme barred. A valuable right
has al so accrued in favour of the assessee when the period of
limtation expires. If the Comm ssioner is permtted to grant the
extension even after the expiry of original period of Iimtation
prescribed under the Act, it will give himright to exercise such a
power at any tine even nuch after the |ast date of assessnent.

In the instant appeals itself, when the |ast dates of assessnent

were 30th April, 2004, 30th April, 2005, 30th April, 2006 and 30th

April, 2007, order extending the time under Section 11(10) of the



Act were passed on August 17, 2007, August 17, 2007, August

17, 2007 and May 25, 2007 respectively. Thus, for the
Assessnent Year 2000-2001, order of extension is passed nore

than three years after the last date and for the Assessnment Year
2001-2002, it is nore than two years after the |last date. Such a
situation cannot be countenanced as rightly held by the High

Court. When the | ast date of assessnment in respect of these

Assessnent Years expired, it vested a valuable right in the

assessee which cannot be lightly taken away. As a consequence,
sub-section (11) of Section 10 has to be interpreted in the manner
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which is equitable to both the parties. Therefore, the only way to
interpret the same is that by holding that power to extend the time
is to be exercised before the normal period of assessnent
expires. On the aforesaid interpretation, other argunments of M.
Ganguli lose all significance. Argunment of |earned senior counsel
for the appellants based on Section 148 of the CPC woul d be of
no consequence. This Section categorically states that power to
enl arge the period can be exercised even when period originally
fixed has expired. Likew se, reliance upon Section 139(2) of the
I ncome Tax Act is msconceived. That provision is nade for the
benefit of the assessee which enpowers the Assessing O ficer to
grant an extension of time for filing of the return of incone and,
therefore, obviously will have no bearing on the issue at hand.
Moreover, this Court in Ajantha Electricals’ s case (supra), which
is relied upon by the | earned counsel for the appellant, held that
the time can be extended even after the time allowed originally
has expired on the interpretation of the words "it has not been
possi bl e" occurring in Section 133(2) of the Act. The Court, thus,
opi ned that the aforesai d expression would nean that the tine
can be extended even after original tinme prescribed in the said
provi sion has expired. Sane is our answer to the argunent of M.
Ganguli predicated on Section 28 of the Arbitration Act, 1940 as

Cvil Appeal Nos. 2506-2511 of 2016 & Ors.
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that provision was in altogether different context.

25) We, thus, do not find any error in the inpugned judgnents of

Punjab and Haryana Hi gh Court and as a consequence, disniss

all these appeals. Parties are, however, left to bear their own

cost.
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j udgnent of the Bench conprising Hon’ ble the Chief
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Leave granted.
The appeals are disnmissed in terns of the signed
reportabl e judgnent.

(N dhi Ahuj a) (Tapan Kr. Chakraborty)
Court Master Court Master
[ Signed reportable judgnent is placed on the file.]
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