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IN THE SUPREME COURT OF | NDI A

ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 4756 OF 2017
(Arising out of S.L.P.(Givil) No.22195/2008)

Ms Bharti Airtel Ltd. .. Appel | ant (s)
Ver sus

Assessing Authority, Orissa Entry

Tax & Anr. .. Respondent ( s)

ClVIL APPEAL NO. 4755/2017 @ SLP(C) No. 8199/2008
ClVIL APPEAL NO. 4757/2017 @ SLP(C) No. 27883/ 2009
ClVIL APPEAL NO. 4758/2017 @ SLP(C) No.10879/2013

ORDER
Leave granted.
In t hese appeal s filed by t he assessees, there
is a challenge to the judgnent dat ed 18 th
February, 2008

wher eby a bat ch of Wit petitions wer e di smi ssed. A
nunber of i ssues wer e rai sed and t he Hi gh Court after
di scussing those i ssues sunmed up its findi ngs in

par agr aph 28 of t he i mpugned  j udgnent whi ch are as
fol | ows:
28. To sum  up, we are of t he opi ni on
t hat t he State has t he fol |l owi ng three
alternatives to inpose a levy or tax whi ch woul d
not be viol ative of Article 301 meani ng t her eby
it will not be treated as a hi ndr ance in trade,
comrerce and intercourse. They are:-
(i) if the levy inposed is conpensatory
in nat ure and facially or patently
i ndi cates t he quantifiabl e data on t he
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basis of which the compensatory |evy or

t ax is sought to be | evied and t he Act
facially i ndi cates t he benefits whi ch

is quantifiable or nmeasurable and the
proportionality of the quantifiable

benefits and shoul d be in t he form of
rei mbur senment/ reconpense for t he

quantifiabl e and measur abl e benefits to

be provi ded to its payers or trades
peopl e.
(ii) if the tax is levied under clause

(a) of Article 304 but subj ect to
conditions given therein that such | evy

or t ax on goods woul d not result in
di scrimnation bet ween t he goods

i mported from other St ates and simlar
goods manuf act ur ed or pr oduced wi t hin

t he State entering into a | ocal area
However, t he scope of cl ause (a) of
Article 304 is limted to the ext ent
that the State cannot inpose tax on the

goods i mported from other St ates and

are not manufactured or produced within

that State,

(riti) i f t he t ax is i mposed fol | owi ng

the provisions of clause (b) of Article

304 meani ng t her eby t hat t he previ ous

sanction of t he Pr esi dent has been

obtai ned in inposing the tax.

The plea of t he State on t he chal | enge
predi cated on Article 304(a) of the Constitution of India



was noted and dealt with in paragraph 30 of the judgnent
and we reproduce the same as well:
30. The State has taken the plea that
the Orissa Entry Tax Act has been enacted under
clause (a) of Article 304 of the Constitution

Ther ef or e, as di scussed above no t ax can be

i mposed on t hose goods i mported from outside

t he State whi ch are not manuf act ur ed or

pr oduced in t he State of Ori ssa. However, we
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do not find any di scrimnation in t he

provi si ons of the  Act between the goods
i mported from outside t he State and t hose
manuf actured or produced in the State of Oissa

and are bought into t he | ocal area wthin a
State. In this regard, the definition of entry

of goods gi ven in cl ause (d) of section 2 is
rel evant whi ch shows t hat there is no

di scrim nation bet ween t he goods pr oduced or
manuf act ur ed wi t hin t he State of Ori ssa or

i mported from outside and are br ought within
the | ocal area. The rate of tax inposed under

the  Act or t he Rul es are also applicable
uni formy on the goods inported from outside or

goods manuf act ur ed Wit hin t he State whi ch are
br ought into a | ocal ar ea. Ther ef or e, it
cannot be said that the Orissa Entry Tax Act is

not nmade under clause (a) of article 304 of the

Consti tution. However , t he State has no
jurisdiction to i mpose t ax on such goods
imported from outside and are not manufactured
wi t hin t he State of Ori ssa. Ther ef or e, t he

opposite parties nay nake scrutiny of the sane
and not realize entry tax on such goods but for
this t he Act cannot be decl ared ultra vires.

From the af oresai d, it becones cl ear t hat sone

of t he i ssues wer e deci ded agai nst t he St at e, t hough t he
overal | concl usi on was t he di smi ssal of t he Wit

petitions. The State agai nst t hose findi ngs al so

preferred appeal s. Those appeal s have been all owed by us

in t odays date by a separate order as t he sai d i ssues
st and concl uded in favour of t he State by a Ni ne Judge
Bench in the case of Jindal Stainless St eel VS. State of

Haryana reported in 2016 (11) SCALE 1.
In these appeals preferred by the assessees, the
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assessees have challenged the findings cont ai ned in

sub- para (i) of Par agr aph 28 wher ei n t he Hi gh Court has
held that Entry Tax is |levied under clause (a) of Article

304 but subj ect to conditions gi ven therein t hat such

| evy of t ax on goods woul d not resul t in di scrimnation
bet ween t he goods i mported from other St ates and simlar
goods manuf act ur ed or pr oduced wi t hin t he State entering
into a | ocal ar ea. On t he af oresai d basi s t he Court has
hel d that the Entry Tax was not discrimnatory in nature.

It is cl ear from the r eadi ng of the judgnent t hat

t he Court had gone by t he rate of Entry Tax whi ch was
i nposed and the benefit of VAT which was gi ven and the
rate whereof was al so identi cal

The Ni ne Judge Bench in Ji ndal St ai nl ess St ee

(supra) has deal t with t he af oresai d i ssues as wel | . W
may record t hat t he ar gunent before t he Court was as to
whet her t he gr ant of exenption of equi val ent goods by
giving the benefit of VAT/ Sal es Tax on such goods of

equi val ent rate was permi ssi bl e or not and whet her such
provi si on was di scrimnatory. The Court hel d t hat this
woul d not be discrimnatory. Wi |l e answering this aspect



t he Court accepted t he submi ssi on of t he State t hat SO

| ong as t he i ntention behi nd t he gr ant of
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exenption/ adj ustnment/credit is equi val ent to t he fall of
the fiscal burden on the goods within the State and those

from outside t he Court, there will not be any

di scrim nation.

It is ar gued by | ear ned counsel for t he

appel lant that this Court went by the concept of burden

and equal i zi ng of sai d bur den. It is submitted t hat
since t he law is now clarified, t he validity of t he
provi si ons of Orissa Entry Tax are to be consi der ed in
t he af oresai d prospect . W find t hat in some of t he
cases, particularly in t he Wit petition filed by M s

Vedanta AluminiumLtd. this issue was specifically raised

in t he Hi gh Court out of whi ch SLP(C) No. 8199 of 2008
ari ses. But t he Hi gh Court did not deci de it. I nst ead

t he Hi gh Court in t he i mpugned  j udgnent has gone by t he
rate of Entry Tax Vi s-a-viz t he rate of VAT/ Sal es Tax.

Si nce, in or der to deci de t he question pr oper pl eadi ngs
are required, whi ch are not before us, it may not be
possi bl e for this Court to deci de t he i ssue. In t hese
circunstances, we permit the appellants/assessees to file

fresh wit petitions with adequat e mat eri al in the Hi gh
Court. These petitions shall be filed within four weeks.

The interim order passed in t hese cases shal | conti nue

for a period of four weeks. e make it cl ear t hat if
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t he appl i cations for stay are filed bef ore t he Hi gh

Court, t he Hi gh Court shal | be compet ent to deci de t hese
applications on their own nerits and would not influenced

by conti nuation of stay grant ed by this Court as t hese

stay orders wer e grant ed bef ore answeri ng t he ref erence
by t he Ni ne Judge Bench and we have conti nued t he same
for four weeks only to enabl e t he assessees to approach
the H gh Court in the neantine.

The interim orders dat ed 03. 02. 2010 wer e passed
in these cases directing the appellants to pay 33% of the

t ax. We find that in nmany other cases coning from other
St at es, interim stay was gi ven subj ect to deposi t of 50%
of t he t ax anount . e, t her ef or e, modi fy t he af oresai d

interim orders by directing t he appel I ant s to pay 50% of
the demand Arrears in this manner shall be cal cul ated and

pai d within a period of t wo weeks. The af oresai d order
of stay, subj ect to paynent of 50% shal | remain in
operation for a period of four weeks as aforesaid.

W al so request t he Hi gh Court to t ake up t hese
petitions, when filed, expedi tiously and make an

endeavour to deci de t he same wi t hin a peri od of Si X
nont hs.
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Wth t hese observati ons, t hese appeal s st and

di sposed of.

.................... J.

[ AK SIKR ]
................... J.
[ ASHOK BHUSHAN]

NEW DELHI
MARCH 29, 2017
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SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (C No(s). 22195/2008



(Arising out of inpugned final judgnent and order dated 18/02/2008

in WP No. 12274/ 2006 passed by the High Court of Oissa at Cuttack)

M S BHARTI Al RTEL LI M TED Petitioner(s)
VERSUS

ASSI SSI NG AUTHORI TY ORI SSA ENTRY TAX&ANR

(with appln. (s) for pernmission to file addl.

relief and office report)

SLP(C) No. 8199/ 2008

(Wth interimrelief and office report)

SLP(C) No. 27883/ 200

(Wth interimrelief and office report)

SLP(C) No.10879/2013

(Wth interimrelief and office report)

Date : 29/03/2017 These petitions were called on for hearing today.

CORAM :

Respondent ( s)
docunents and interim

HON&#39; BLE MR
HON&#39; BLE MR
Petitioner(s) M. V.
Adi tya Bhattacharya,

JUSTI CE A K. SIKRI
JUSTI CE ASHOK BHUSHAN
Lakshm kumar an, Adv.
Adv.

Anandh K., Adv.
Abhi shek Anand, Adv.
Vi ctor Das, Adv.
Apeksha Mehta, Adv.
M. M P. Devanath, Adv.
. Tushar Jarwal , Adv.
Rahul Sateeja, Adv.
Suni | Kumar Jain, Adv.
A. K. Gnguli, Sr.Adv.
Ni khil Nayyar, Adv.
D vyanshu Rai, Adv.

s3553% 533339

T
o
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M . Rakesh Dwi vedi, Sr. Adv.
Ms. Kirti Renu M shra, Adv.
Ms. S. Pat hak, Adv.

Adv.

Respondent ( s)

Ms. Apurva Upnmanyu,
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M. Suvendu Suvasis Dash, Adv.
UPON hearing the counsel the Court nmade the follow ng
ORDER
Leave granted.
The appeal s are di sposed of
order.

in terns of the signed

(USHA BHARDWAJ)
AR- CUM PS COURT MASTER
Signed order is placed on the file.

(MALA KUMAR SHARMA)



