ITEM NO.57 COURT NO.7 SECTION XI

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

Petition for Special Leave to Appeal (C) No. 13150/2012

(Arising out of impugned final judgment and order dated 08/02/2012
in CMWP No. 45418/1992 passed by the High Court of Judicature at
Allahabad)

RAJENDRA PRASAD & ORS. Petitioner (s)

VERSUS

MAHABIR SARAN DAS & ORS. Respondent (s)
(With prayer for interim relief and office report)

Date : 10/08/2015 This petition was called on for hearing today.

CORAM
HON'BLE MR. JUSTICE FAKKIR MOHAMED IBRAHIM KALIFULLA
HON'BLE MR. JUSTICE UDAY UMESH LALIT
For Petitioner(s) Mr. S.R. Singh, Sr. Adv.
Mr. Avnish Singh, Adv.
Mr. Ankur Yadav, Adv.
Ms. Asha Gopalan Nair, A.O.R.
For Respondent (s) Mr. Aarohi Bhalla, Adv.
Mr. Ardhendumauli Kumar Prasad, A.O.R.
Ms. Bharti Tyagi, Adv.
UPON hearing counsel the Court nade the foll ow ng
ORDER
IN spite of service having been effected on all
the respondents, there is no representation on
behal f of the private respondents.
The State is represented by M. Aarohi Bhalla,
| ear ned counsel .
R Heard M. S. R Singh, learned senior counsel
v and M. Aar ohi Bhal | a, | earned counsel for

Reason:

respondent - St at e.

Leave granted.



For the above said reasons, the order inpugned
in this appeal cannot be sustai ned. Wil e setting
aside the order inpugned, as well as, the order
dat ed 28th  August, 1992 of the Additiona
Conmmi ssi oner, we direct the Additional Conm ssioner
to restore the appeal in respect of Appeal No.
29/ 27/ G of 1992 to its original file and di spose of
the same on nerits after giving due opportunity to
all parties concerned. No costs.

The appeal stands disposed of on the above

terns.
[ KALYANI GUPTA] [ SHARDA KAPOOR]
COURT MASTER COURT MASTER

[ SIGNED ORDER |I'S PLACED ON THE FI LE. ]



IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 6046 OF 2015
[ARISING OUT OF SLP(C) NO. 13150 OF 2012]

RAJENDRA PRASAD & ORS. - APPELLANTS

VERSUS

MAHABI R SARAN DAS & ORS. - RESPONDENTS

ORDER

In spite of service having been effected on all the
respondents, there is no representation on behalf of the

private respondents.

2. The State is represented by M. Aarohi Bhalla,

| ear ned counsel .

3. Heard M. S. R Singh, |earned senior counsel and M.

Aarohi Bhalla, |earned counsel for respondent- State.

4. Leave granted.

5. The grievance of the appellant was that as against
the order passed by the Consolidation Oficer under

Section 11(2) of the Uttar Pradesh Inposition of Ceiling
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C.A.NO

...... OF 2015 @ SLP(C) NO. 13150 OF 2012

of Land Hol di ngs Act, 1960, the appellant preferred an
appeal under Sectionl 13(1) of the said Act before the
Commi ssioner within whose jurisdiction |and in question
is locted which was declared surplus. Wil e dealing
with the said appeal filed by the appellant, the
Addi ti onal Conmmi ssi oner (Adm ni stration), Gor akhpur
Di vi si on, CGorakhpur passed his orders dated 28!h August,
1992.

6. To appreciate the nature of the order passed, we
feel it appropriate to extract the relevant part of the
order which reads as under: -

“Perused provisions of UP. Ceiling of
Holding (As anended wupto date) Act
carefully, herein, in Section 11 provision
has been given that if any order is passed
agai nst any person under the said Act and
he is aggrieved by the said order, then he
can nake appeal in the court of the
concerned prescribed officer only and
concerning prescribed officer only would
be conpetent officer for the sane.
Ceiling Act happens to be a special Act.
In case special provision is not avail able
in this Act on any point, then the said
provi sion would becone effective. G vi
Procedure Code happens to be a general Act
and provision of Special Act remains
effective on the provisions of the CGenera
Act . | do coincide with the contention
putforth by Government counsel (Revenue)
that the appeal in this court is still
i mmat ur e.

After considering the above-said trial
and whol e docunentary and oral evidence
avail able on record | arrive at the clear
conclusion that the present appeal is not
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C.A.NO........ OF 2015 @ SLP(C) NO. 13150 OF 2012

mai ntainable in this court, hence, 1is
liable to be dism ssed.
O der

Appeal i's rej ect ed, accordi ngly,

application dated 25.08.92 is rejected
automatically.”

7. On a reading of the said part of the order, we are
not able to make out any acceptable reasoning as to why
and on what grounds the chall enge made by the appell ant
in the said appeal could not be considered on nerits
In the order inpugned in this appeal, the H gh Court
took the view that the appeal was rightly dismssed on
the ground of maintainability.

8. A perusal of Section 13 of the Act which provides
Appel l ate renmedy, we find that Section 13(1) reads to
the effect - “any party aggrieved by an order under
sub-section (2) of Section 11 or Section 12, may within
thirty days of the date of the order, prefer an appeal
to the Comm ssioner, within whose jurisdiction the |Iand
or any part thereof is situate.” As conpared to Section
11(1) of the Act, where it relates to determ nation of
surplus land of a person, the expression used is “tenure
hol der”, when it comes to the question of filing of an
appeal it 1is specifically provided that any party
aggri eved as against the order passed in Section 11(2)
or Section 12 can prefer an appeal within 30 days before
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C.A.NO

...... OF 2015 @ SLP(C) NO. 13150 OF 2012

the Comm ssioner within whose jurisdiction the land is
si tuate.

9. Therefore, when the grievance of the appellant is
that his rights were lawfully determned in a civil
proceedi ngs and followed by a Gvil Court decree in his
favour and on that ground when he seeks to challenge the
determi nation of surplus |and nade under Section 11(1)
of the Act, in all fairness the Appellate Authority
hearing any appeal under Section 13(1) should have
entertai ned the appeal and decided the sane on nerits,
instead of taking a short cut nmethod by dismssing the
same on the ground of maintainability.

10. Having regard to the position that the Statute
itself wuses different expressions in Sections 11 and
13(1), the intention of the Legislature can be clearly
under st andabl e. Wiile the determnation of a surplus
land may be with reference to a tenure holder, the sane
need not be the case when it conmes to the question of
any aggrieved party wth reference to any such
determ nati on. Therefore, the law nmakers thenselves
consciously used the expression 'any party aggrieved in
Section 13(1) to enable anyone whose rights in respect
of a land is otherwi se protected; |ike the present case

where it is claimed by the appellant that his claimis
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C.A.NO........ OF 2015 @ SLP(C) NO. 13150 OF 2012

supported by a Civil Court Decree; to prefer an appea
agai nst an order passed under Section 11(2) of the Act.
Therefore, the order of the Appellate Authority dated
28th  August, 1992 cannot be sustained as the appell ant
had every right to file an appeal under Section 13(1) of
the Act as a party aggrieved in respect of the order
passed under Section 11(2) of the Act.

11. For the above-said reasons, the order inmpugned in
this appeal cannot be sustained. Wiile setting aside
the order inpugned, as well as, the order dated 28th
August, 1992 of the Additional Conmm ssioner, we direct
the Additional Commi ssioner to restore the appeal in
respect of Appeal No. 29/27/G of 1992 to its original
file and di spose of the sanme on nerits after giving due
opportunity to all parties concerned. No costs.

12. The appeal stands di sposed of on the above terns.

[ FAKKI R MOHAMED | BRAHI M KALI FULLA]

[ UDAY UMESH LALI T]

NEW DELH
AUGUST 10, 2015.
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