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JUDGMENT

ALTAVAS KABI R, CJI.

1. Four notifications, tw dated 21.12.2010 and the other two dated
31.5.2012, issued by the Medical Council of India and the Dental Council of
India, are the subject matter of challenge in all these matters which have
been heard together by us. Notification No. M -31(1)/2010-VED/ 49068
descri bed as "Regul ations on G aduate Medical Education (Amendnent) 2010,
(Part 11)" has been published by the Medical Council of India to anend the
"Regul ati ons on G aduat e Medi cal Educat i on, 1997". Notification
No. MCI . 18(1)/2010- MEDJ 49070 descri bed as "Post-graduate Medical Education
(Anendnent) Regul ation, 2010 (Part 11)" has been issued by the said Counci
to amend the "Post Graduate Medi cal Education Regul ations, 2000". Both the
Regul ations canme into force sinultaneously on their publication in the
Oficial Gazette. The third and fourth Notifications both bearing No. DE-
22-2012 dated 31.5.2012, relating to adnission in the BDS and MDS courses
publi shed by the Dental Council of India, are simlar to the notifications
publ i shed by the M.

2. The four aforesaid Notifications have been challenged on severa
grounds. The nmmjor areas of challenge to the aforesaid Notifications are:

(i) The powers of the Medical Council of India and the Dental Counci
of India to regulate the process of adnissions into nedical colleges
and institutions run by the State Governnents, private individuals
(ai ded and unai ded), educational institutions run by religious and
linguistic mnorities, in the guise of laying down m ni rum standards
of medi cal education, as provided for in Section 19A of the I ndi an
Medi cal Council Act, 1956, and under Entry 66 of List | of the
Seventh Schedule to the Constitution

(i) Whet her the introduction of one National Eigibility-cumEntrance
Test (NEET) offends the fundanental right guaranteed to any citizen
under Article 19(1)(g) of the Constitution to practise any profession
or to carry on any occupation, trade or business?

(riti) Whether NEET violates the rights of religious and |Ilinguistic
mnorities to establish and administer educational institutions of
their choice, as guaranteed under Article 30 of the Constitution?

(iv) Whet her subordinate legislation, such as the right to frame
Regul ations, flowing froma power given under a statute, can have an
overriding effect over the fundanental rights guaranteed under
Articles 25, 26, 29(1) and 30 of the Constitution?

(v) Whet her the exclusion of Entry 11 from the State List and the
i ntroduction of Entry 25 in the Concurrent List by the Constitution
Forty Second (Anendnent) Act, 1976, nakes any difference as far as
the Regul ations franed by the Medical Council of India under Section
33 of the 1956 Act and those franed by the Dental Council of India
under Section 20 of the Dentists Act, 1948, are concerned, and
whet her such Regul ati ons woul d have primacy over State |egislation on
the sanme subject?

(vi) Whet her the aforesaid questions have been adequately answered in
T.M A Pai Foundation Vs. State of Karnataka [(2002) 8 SCC 481], and
in the subsequent decisions in Islamc Acadeny of Education Vs. State
of Karnataka [(2003) 6 SCC 697], P.A Inandar Vs. State of



Maharashtra [(2005) 6 SCC 537] and |Indian Medical Association Vs.
Union of India [(2011) 7 SCC 179]? and

(vii) Whet her the views expressed by the Constitution Bench conprised of
Five Judges in Dr. Preeti Srivastava Vs. State of MP. [(1999) 7 SCC
120] have any inmpact on the issues raised in this batch of matters?

3. In order to appreciate the challenge thrown to t he four
notifications, it is necessary to understand the functions and duties of
the Medi cal Council of India under the Indian Medical Council Act, 1956
and the Dental Council of India constituted under the Dentists Act, 1948.
The submi ssions advanced in regard to the MBS and Post-graduate courses
will apply to the BDS and MDS courses al so.

4, The Indian Medical Council Act, 1933, was replaced by the Indian
Medi cal Council Act, 1956, hereinafter referred to as "the 1956 Act", inter
alia, with the following objects in mnd :-

"(a) to give representation to licentiate nenbers of the nedical
prof ession, a |arge nunber of whomare still practicing in the
country;

(b) to provide for the registration of the nanes of citizens of
I ndi a who have obtai ned foreign medi cal qualifications which
are not at present recognized under the existing Act;

(c) to provide for the tenporary recognition of medi ca
qualifi-cations granted by nedical institutions in countries
outside India with which no scheme of reciprocity exists in
cases wher e t he medi cal practitioners concer ned are
attached for the tine being to any nedical institution in India
for the purpose of teaching or research or for any charitable
obj ect s;

(d) to provide for the formation of a Conmittee of Post -

graduat e Medical Education for the purpose of assisting the
Medi cal Council of India to prescribe standards of post-graduate
medi cal education for the guidance of universities and to
advi se universities in the matter of securing uniform standards
for post-graduate nedi cal education throughout India;

(e) To provide for t he mai nt enance of an all-1ndia
regi ster by the Medical Council of India, which will contain the
nanes of all the nedical practitioners possessing recognized

medi cal qualifications."

5. The Medical Council of India, hereinafter referred to as "MC", has
been defined in Section 2(b) of the 1956 Act to nmean the Medical Council of
I ndia constituted under the said Act. The Council was constituted under
Section 3 of the Indian Medical Council Act, 1956. Section 6 of the
af oresaid Act provides for the incorporation of the Council as a body
corporate by the nanme of Medical Council of India, having perpetua

succession and a common seal, with power to acquire and hold property, both
nmovabl e and i nmovabl e, and to contract, and to sue and be sued by the said
narne.

6. The powers vested in the MI are essentially recommendatory in
nature. Section 10A, which was introduced in the 1956 Act by Anmending Act
31 of 1993, with effect from 27th August, 1992, inter alia, provi des that



not wi t hst andi ng anything contained in the Act or any other law for the tine
being in force:-

(a) no person shall establish a nedical college; or
(b) no medi cal college shall :-

(i) open a new or higher course of study or training
(including a postgraduate course of study or training) which would
enabl e a student of such course or training to qualify hinself for
the award of any recogni sed nedi cal qualification; or

(ii) increase its adnission capacity in any course of

study or training (including a postgraduate course of study or training),

except with the previous perm ssion of the Central Governnent obtained in
accordance with the provisions of this section

Under Section 10A the function of the MCl is purely recomendatory
for the purpose of grant of pernmission by the Central Government to
establish a new nedi cal college or to introduce a new course of study.

7. Section 19A which was introduced into the 1956 Act by Act 24 of
1964 with effect from 16th June, 1964, provides for the Council to
prescribe "mini num standards of nedi cal education". Since Section 19A will

have sone bearing on the judgment itself, the same is extracted hereinbel ow
in full :-
"19A. M ni num st andards of nedical education - (1) The Counci
may prescribe the mininum standards of nedical educati on
required for granting recogni sed nedical qualifications (other
than postgraduate medical qualifications) by wuniversities or
medi cal institutions in India.

(ii) Copies of the draft regulations and of all subsequent
anendnents thereof shall be furnished by the Council to all
State CGovernnments and the Council shall before submitting the

regul ati ons or any anendnent thereof, as the case may be, to the
Central CGovernnment for sanction, take into consideration the
comrents of any State Government received wthin three nonths
fromthe furnishing of the copies as aforesaid.

(3) The Committee shall fromtinme to tinme report to the Counci
on the efficacy of the regulations and may recommend to the
Counci | such amendnments thereof as it may think fit."

8. Section 20 of the 1956 Act, provides for a Post-graduate Medica
Educati on Cormittee to assist the Medical Council of India to prescribe
standards of post-graduate nmedical education for the guidance of the
Universities. For the sake of reference, the relevant portions of Section
20 of the 1956 Act wth which we are concerned, are also extracted
her ei nbel ow : -

"20. Post-graduate Medical Education Committee for assisting
Council in matters relating to post-graduate nedi cal education -
(1) The Council may prescribe standards of Postgraduate Medica
Education for the guidance of Universities, and nay advise
Universities in the matter of securing uniform standards for
Post gr aduat e Medi cal Education through out India, and for this
purpose the Central Govt. may constitute from anong the nenbers
of the Council a Postgraduate Medical Education Comittee



(hereinafter referred to as the Post-graduate Committee).

9. By the first of the two Notifications dated 21st Decenber, 2010,
being MCl -31(1)/2010- Med. /49068, the Medical Council of India, in purported
exercise of the powers conferred by Section 33 of the 1956 Act, made
various anmendnents to the 1997 Regul ations on Gaduate Medical Education

The nost significant anendnent, which is also the subject matter of

challenge in some of these writ petitions and transferred cases, is clause
5in Chapter 1l of the Regulations. The relevant paragraph in the
Amendrent Notification reads as foll ows:
"6. In Chapter |1, Clause 5 under the heading "Procedure for
selection to MBS Course shall be as follows" shall be

substituted as under: -

l. There shall be a single eligibility cum entrance
exam nation nanely ’National Eligibility-cumEntrance Test for
adm ssion to MBBS course’ in each acadenic year. The overal
superintendence, direction and control of National Eligibility-
cum Entrance Test shall vest with Medical Council of India.
However, Medical Council of India with the previous approval of
the Central Government shall select organization/s to conduct
"National Eligibility-cumEntrance Test for admssion to MBBS
course.

Il. In order to be eligible for admi ssion to MBBS course for a
particul ar academic year, it shall be necessary for a candidate
to obtain mnimumof 50% (Fifty Percent) marks in each paper of
National Eligibility-cumEntrance Test held for t he sai d
acadenic year. However, in respect of candidates belonging to
Schedul ed Casts, Scheduled Tribes and Oher Backward C asses,
the m ni num percentage shall be 40% (Forty Percent) in each
paper and in respect of candidates with |oconotory disability of

| ower |inbs, the m ni mum percentage marks shall be 45% (Forty
Five Percent) in each paper of National Eligibility-cumEntrance
Test:

Provi ded when sufficient nunber of candidates belonging to
respective categories fail to secure mninum marks as prescribed
in National Eligibility-cumEntrance Test in any acadenmic year
for admssion to MBBS Course, the Central Government in
consultation with Medical Council of India may at its discretion
| ower the minimum marks required for admission to MBS Course
for candi dates bel onging to respective categories and narks so
| onered by the Central Government shall be applicable for the
sai d year only.

I1'l. The reservation of seats in nmedical colleges for respective
categories shall be as per applicable laws prevailing in States/
Union Territories. An all India nerit list as well as State-
wise nerit list of the eligible candidates shall be prepared on
the basis of the marks obtained in National Eligibility-cum
Entrance Test and candi dates shall be adnmitted to MBBS course
fromthe said lists only.

I V. No candidate who has failed to obtain the m ni mum
eligibility marks as prescribed in Sub O ause(ii) above shall be
admtted to MBBS Course in the said acadenic year

V. Al  admissions to MBBS course wthin the respective



categories shall be based solely on narks obtained in the
National Eligibility-cumEntrance Test.

(Dr. P. Prasannaraj)
Addi tional Secretary
Medi cal Council of India"

10. Simlarly, by virtue of Notification No. M. 18(1)/2010-Med./ 49070,
in purported exercise of the powers conferred by Section 33 of the 1956
Act, the Medical Council of India, wth the previous approval of the

Central Government, nade sinmilar amendnents to the Postgraduate Medical
Educati on Regul ations, 2000, providing for a single eligibility cum
entrance exanmi nation. For the sake of reference, the portion of the
notification which is relevant for our purpose is extracted hereinbel ow
"No. MCl.18(1)/2010-Med./49070. - In exercise of the powers
conferred by Section 33 of the Indian Medical Council Act,
1956(102 of 1956), the Medical Council of India with the
previ ous approval of the Central Governnment hereby nakes the
followi ng regulations to further anend the "Postgraduate Medi cal
Educati on Regul ati ons, 2000", nanely: -

1. (i) These Regul ations may be called the Postgraduate Medical
Educati on (Amendnent) Regul ations, 2010 (Part-11)".

(ii) They shall come into force from the date of their
publication in the Oficial Gazette.

2. In the "Postgraduate Medical Education Regulations, 2000",
t he fol |l owi ng addi tions / modi fications / del eti ons /
substitutions, shall be as indicated therein:-

3. Clause 9 wunder the heading ’'SELECTION OF POSTGRADUATE
STUDENTS shall be substituted as under: -

"9. Procedure for selection of candidate for Postgraduate
courses shall be as follows:

l. There shall be a single eligibility cum entrance
exam nation nanely 'National Eligibility-cumEntrance Test for
adm ssion to Postgraduate Medical Courses’ in each acadenic
year. The overall superintendence, direction and control of

National Eligibility-cumEntrance Test shall vest wth Medical
Council of India. However, Medical Council of India wth the
previous approval of the Central Governnent shall sel ect
organi zation/s to conduct ’'National Eligibility-cumEntrance
Test for adnmission to Postgraduate courses’."

Two similar Notifications both beari ng No. DE- 22- 2012 dat ed
31.5.2012, were published by the Dental Council of India for the sane
pur pose.

11. The challenge to these Notifications has thrown up various issues,
whi ch include the powers of the Central and the State Governnments to
legislate on matters relating to education under Entry 66 of List | of the
Seventh Schedule to the Constitution and Entry 25 of List [IIl which was

i ntroduced by way of the Constitution (Forty-second Anendnent) Act, 1976,
having particular regard to the fact that the previous Entry No. 11 in the
State List, was omtted by the said amendnent, doing away with education as



a State subject and denuding the State of its powers to legislate on
matters relating to educati on except in accordance with Entry 25 of the
Concurrent List. 1In fact, what has been pointed out on behalf of sone of
the parties is that by onmitting Entry 11 fromthe State List and including
Entry 25 in the Concurrent List of the Seventh Schedule, the Union
Governnent acquired the authority to also legislate on matters relating to
education, which it did not have previously.

12. Anot her comon submi ssion, which is of great significance as far as
these natters are concerned, was with regard to the adverse inpact of the
singl e entrance exam nation on the fundamental right guaranteed to al

citizens wunder Article 19(1)(g) of the Constitution to practise any

profession, or to carry on any occupation, trade or business. The
provisions of Article 30, preserving the right of both religious and
linguistic mnorities, to establish and adm ni ster educational institutions

of their choice, were also highlighted by |earned counsel for sone of the
Petitioners.

13. The maj or chal |l enge, however, was with regard to the Ml’'s attenpt
to regul ate adnmi ssions to the MB.B.S. and Post-graduate Courses in al
medi cal colleges and nedical institutions in the country run by the

different State Governnents and by private agencies falling within the
ambit of Article 19(1)(g) and in some cases Article 30 of the Constitution
as well by introducing NEET. One of the facets of such challenge was the
inter-play of Article 29(2) and Article 30(1), as also Article 30(2) of the
Consti tution. Various authorities have been cited on behalf of the
different parties, harking back to the Presidential Reference in the Kerala
Education Bill case [(1959] S.C.R 995], and the subsequent views, which
have been expressed on nost of the aforesaid issues by various conbinations
of Judges, which include conbinations of El even-Judges, Ni ne-Judges, Seven-
Judges, Five-Judges and Three-Judges, of this Court. VWhile nost of the
deci sions touch upon the main theme in these matters regarding the right of
either the Central Covernnment or the State Governnent or the MI to
regul ate admi ssions into medical colleges, the issue raised before us

concerning the authority of the MOl and the DCI to conduct an Al India
Entrance Examination, which will form the basis of admssions into the
MB.B.S. as well as Post-graduate Courses in all nedical colleges and

institutions all over the country, could not be considered in the earlier
judgnents. As a result, after the introduction of NEET, admi ssions to the
M B. B. S. and Post-graduate courses and the BDS and MDS courses can be nade
only on the basis of the Select List prepared in accordance wth the
results of the All India Entrance Test, which would not only elimnate a
| arge number of applicants from admission to the nedical colleges, but
woul d al so destroy the very essence of Articles 25, 26, 29(1) and 30 of the
Constitution, since admission is one of the nore inportant functions of an
institution.

14. The submi ssions in these cases were commenced by M. Harish Salve
| earned senior counsel appearing for the Christian Medical Col | ege,
Vellore, and the Christian Medical College, Ludhiana, the Petitioners in
Transferred Cases (C) Nos. 98-99 of 2012. M. Salve's subnissions were
suppl enented by M. K. Parasaran, Dr. Rajiv Dhawan, M. K K  Venugopal and
M. R Venkataramani, |earned senior counsel, and several others appearing
for sone of the religious and linguistic mnorities referred to in Article
30 of the Constitution

15. M. Salve subnitted that the two Notifications both dated 21st
Decenber, 2010, incorporating anendments in the Regulations on G aduate
Medi cal Educati on, 1997 and t he Post - Graduat e Medi cal Educati on
Regul ations, 2000, and introducing a single National Eligibility-cum
Entrance Test (NEET) for admission to the MBBS course and the Post-graduate
course in each acadenic year throughout the country, had been chall enged by
the Petitioners before the Madras High Court, in Wit Petition Nos.24109 of
2011 and 24110 of 2011. M. Salve urged that the said anmendnents stifled
and stultified the fundamental rights guaranteed to religious mnorities



under Articles 25, 26, 29(1) and 30 of the Constitution of |[India. M.
Salve subnmitted that Article 25 secures to every person, subject to public
order, health and norality and to the other provisions of Part-11l of the
Constitution, freedom of <conscience and the right freely to profess,
practise and propagate religion. The said right guarantees to every person
freedomnot only to entertain such religious belief, but also to exhibit
his belief in such outward acts as he thought proper and to propagate or
di ssemnate his ideas for the edification of others. M. Salve urged that
this proposition was settled by this Court as far back as in 1954 by a
Bench of Seven-Judges in Cormmr., HRE Vs. Sri Lakshnmindra Thirtha
Swani ar of Sri Shirur Mitt [1954 SCR 1005].

16. M. Salve subnmitted that subject to public order, norality and
health, Article 26 of the Constitution guarantees to every religious
denoni nation or a section thereof, the right to establish and nmaintain
institutions for religious and charitable purposes and to nmnage its own
affairs in mtters of religion. M. Salve urged that in regard to affairs
in matters of religion, the right of managenment given to a religious body
is a guaranteed fundamental right which no |l egislation can take away. M.
Sal ve submitted that Article 30(1) of the Constitution gives religious and
linguistic mnorities the right to establish and to adm nister educationa
institutions of their choice, which was reiterated and enphasised in T.MA.
Pai Foundation Vs. State of Karnataka [(2002) 8 SCC 481], decided by a
Bench of El even Judges.

17. M. Salve subnmitted that the Christian Medical College, Vellore,
hereinafter referred to as "CMC Vel lore", was established 113 years ago as
a one-bed clinic by one Dr. Ida Sophia Scudder, the daughter of an Anerican
Medi cal M ssionary. She started training Conpounders (Health Assistants) in
1903 and Nurses in 1909, and was able to establish a Mssionary Medica
School for women leading to the Licentiate in Medical Practice in 1918
whi ch was upgraded to the MBBS course affiliated to the WMadras University.
Admi ssion was thrown open to nen for the MBS course in 1947. As the
college grew, from1948 it started admtting students by an All-India
Entrance Examination, followed by an in-depth interview By 1950, the
affiliation to the University was confirned and the intake was increased to
60 under-graduate MBBS students in 1964, which has now increased to 100
MBBS students. To neet the needs of the local population, a large nunber
of Hi gher Speciality Courses, Post-graduate Medical Courses, Allied Health
Sci ences Courses and Courses in Nursing, have al so been devel oped over the
years.

18. Currently, there are 11 Post-graduate Medical Diploma Courses, 23
Post -graduate Medical Degree Courses and 17 H gher Specialty Courses
approved by the Medical Council of India and affiliated to the Tam| Nadu
Dr. MGR Medical University. Today, the CMC Vellore, a mninority, unaided,
non-capitation fee educational institution, is run by the Petitioner
Associ ation conprised of 53 Christian Churches and Christian O ganizations
bel onging to the Protestant and Orthodox traditions. The stated object of
the Petitioner Association, as nmentioned in its Menmorandum of Association

Constitution and the Bye-laws is "the establishnment, maintenance and
devel opnment of a Christian Medical College and Hospitals, in India, where
worren and men shall receive education of the highest grade in the art and
sci ence of nedicine and of nursing, or in one or other of the related
professions, to equip themin the spirit of Christ for service in the
relief of suffering and the pronotion of health".

19. Qut of 100 seats available for the under-graduate MBBS Course, 84
are reserved for candidates fromthe Christian community and the renaining
are available for selection in the open category wth reservation for
candi dates belonging to the Scheduled Castes and Schedul ed Tri bes.
Simlarly, 50% of the Post-graduate seats are reserved for Christian
candi dates and the remai ning 50% are avail able for open selection on an Al -
India basis. M. Salve submitted that all students selected for the MBS
course are required to sign a bond agreeing to serve for a period of two



years in areas of need, upon conpletion of their courses. Sinmlarly, Post-
graduate students selected in the Christian mnority category have also to
give a sim|lar undertaking.

20. M. Salve subnmitted that the Medical Colleges and institutions run
by the Wit Petitioners charge fees which are subsidised and are even
lower than the fees charged by Governnment Medical Colleges. Libera
schol arships are given by the College to those who have difficulty in
maki ng the paynents, which include boarding, |odging and University charges
(which are considerably higher). Learned counsel submitted that the
institution was established by a Christian mnority doctor in response to
her religious beliefs and the command of Jesus Christ exhorting His
disciples and followers to heal the sick and has evolved an adm ssion
process for both its undergraduate and post graduate courses in order to
ensure that the selected candidates are suitable for being trai ned
according to the ideology professed at Vellore. M. Salve urged that the
sel ection process is conprised of an All India Entrance Test followed by a
searching interview and special test devised in 1948. Such process has
been inproved and fine-tuned over the years so that the candidates are not
only trained as health professionals, but to also serve in areas of need in
difficult circunstances

21. It was pointed out that this system of admi ssion resorted to by the
Petitioner has successfully reflected the ideals wth which the nedica

col l ege was founded and a survey conducted in 1992 established the fact
that the majority of graduates and post-graduates, who have passed out from
the coll ege, have been working in India for nore than 10 years after their
graduation and the majority among them were working in non-netropolitan
areas of the country. This evaluation rermained the same, even during
surveys conducted in 2002 and 2010, and is in striking contrast to simlar
surveys carried out by other nedical institutions of equal standard, where
only a small nunber of graduates have been working in non-netropolitan
ar eas.

22. M. Salve subnmitted that in 1993, an attenpt was nade by the
Governnment of Tami|l Nadu to interfere with the adm ssion process in the
institution by a letter dated 7th May, 1993, directing the Petitioner to
i mpl ement the schenme franmed by this Court in the case of Unni Krishnan Vs.
State of U P. [(1993) 1 SCC 645], insofar as the undergraduate course in
Nur si ng was concer ned. The Petitioner-institution filed Wit Petition
No. 482 of 1993 before this Court <challenging the State Governnent’s
attenpts to interfere with the adm ssion process of the institution as
being contrary to and in violation of the rights guaranteed to it under
Article 30 of the Constitution. In the pending Wit Petition, various
interim orders were passed by the Constitution Bench of this Court
permitting the institution to take resort to its own admission procedure
for the undergraduate course in the same manner in which it had been doing
in the past. The said Wit Petition was heard in 2002, along wth the
T.M A Pai Foundation case (supra), wherein eleven questions had been
framed.

Wil e hearing the matters, the Chief Justice formulated five issues
to enconpass all the el even questions, on the basis of which the hearing
was conducted, and the same are extracted bel ow

"1, Is there a fundamental right to set up educationa
institutions and, if so, under which provision?

2. Does Unni Krishnan case [(1993) 4 SCC 111] require
reconsi deration?

3. In case of private institutions (unaided and aided), can



there be government regulations and, if so, to what extent?

4, In order to deternmine the existence of a religious or
linguistic mnority inrelation to Article 30, what is to be the
unit - the State or the country as a whol e?

5. To what extent can the rights of aided private mnority
institutions to adm ni ster be regul ated?”

Qut of the eleven questions framed by the Bench, Questions 3(b), 4
and 5(a) are extrenely relevant for deciding the questions raised in the
Wit Petition filed by the Petitioner-institution. For the sake of
reference, the said three Questions are extracted hereinbel ow

"@B(b). To what extent <can professional education be
treated as a matter com ng under minorities rights under Article
30?

4. Wiether the admi ssion of students to mnority educationa
institutions, whether aided or unaided, can be regulated by the
State CGovernnent or by the University to which the institution
is affiliated?

@&b(a). Whether the mnority’'s rights to establish and
adm ni ster educational institutions of their choice will include
the procedure and nethod of adnmission and sel ection of
st udent s?"

23. M. Salve subnmitted that the answer given by the El even-Judge Bench

to the first Question is that Article 30(1) re-enphasises the right of
religious and linguistic mnorities to establish and adm nister educationa
institutions of their choice. The wuse of the words "of their choice"
i ndi cates that even professional educational institutions would be covered
by Article 30.

24. The answer to the second Question is that, except for providing the
qualifications and m nimumconditions of eligibility in the interest of
acadeni ¢ standards, adm ssion of students to wunaided minority educationa
institutions cannot be regulated by the State or University concerned. M.
Sal ve pointed out that a note of caution was, however, introduced and it
was observed that the right to admnister, not being an absolute right,
there could be regulatory neasures for ensuring pr oper educati ona
standards and nai ntai ning the excellence thereof, particularly in regard to
adm ssions to professional institutions. It was further held that a
mnority institution does not cease to be so, when it receives grant-in-aid
and it would, therefore, be entitled to have a right to admt students
belonging to the mnority group, but at the sane tine it wuld be required
to admit a reasonabl e nunber of non-minority students so that rights under
Article 30(1) were not substantially inpaired and the rights of a «citizen

under Article 29(2) of the Constitution were not infringed. However, the
concerned State Governnents would have to notify the percentage of non-
mnority students to be admitted in the institution. Anmongst  students to
be admtted fromthe mnority group, inter se nerit wuld have to be

ensured and, in the case of aided professional institutions, it could also
be submitted that in regard to the seats relating to non-ninority students,
adm ssion should normally be on the basis of the conmon entrance test held
by the State agency, followed by counselling wherever it exists.

25. Inreply to the third Question, it was held that a mnority
institution may have its own procedure and nethod of admission as well as
sel ection of students, but such a procedure would have to be fair and
transparent and the selection of students in professional and higher
educational colleges should be on the basis of nerit. The procedure
sel ected for adm ssion by the minority institution ought not to ignore the



merit of students for adnmission while exercising the right to adnmit
students by the colleges aforesaid, as in that event, the institution wll
fail to achieve excellence. The said procedure should not anmount to
mal admi ni stration.

26. Some of the issues decided in the T.MA Pai Foundation case cane
up for clarification in the Islamc Acadeny of Education case (supra) and
for further interpretation in P.A Inandar’s case (supra), before a Bench
of Seven-Judges, wherein the Petitioner-Association was duly represented.
The Hon' ble Judges reiterated the views expressed in the T.MA Pa
Foundation case that there cannot be any reservation in private unaided

institutions, which had the right to have their own adm ssion process, if
the sane was fair, transparent, non-exploitative and based on nerit. M.
Salve referred to paragraph 125 of the judgnent in P.A Inandar’s case

(supra), which is relevant for our purpose, and reads as foll ows:

"125. As per our understanding, neither in the judgnent of Pa

Foundation [(2002) 8 SCC 481] nor in the Constitution Bench
decision in Kerala Education Bill [1959 SCR 995] which was
approved by Pai Foundation, is there anything which would allow
the State to regulate or <control adnmissions in the wunaided
prof essi onal educational institutions so as to conpel them to
give up a share of the available seats to the candidates chosen
by the State, as if it was filling the seats available to be
filled up at its discretion in such private institutions. This
would anount to nationalisation of seats which has been
specifically disapproved in Pai Foundation [(2002) 8 SCC 481].

Such inposition of quota of State seats or enforcing reservation
policy of the State on available seats in unaided professiona

institutions are acts constituting serious encroachnent on the
right and autonony of private pr of essi onal educati ona

institutions. Such appropriation of seats can also not be held
to be a regulatory neasure in the interest of the mnority
within the neaning of Article 30(1) or a reasonable restriction
within the neaning of Article 19(6) of the Constitution of
India. Merely because the resources of the State in providing
prof essi onal educati on are limted, private educati ona

institutions, which intend to provide better pr of essi ona

education, cannot be forced by the State to nake adm ssions
avai |l abl e on the basis of reservation policy to | ess neritorious
candi dates. Unaided institutions, as they are not deriving any
aid from State funds, can have their own admissions iif fair,

transparent, non-exploitative and based on nerit."

27. M. Salve submitted that after this decision, the Petitioner
Institution continued to admit students to its various graduate and post-
graduate courses by following its own adm ssion procedure, as it had been
doing for the | ast several decades. M. Salve submitted that the Conmittee
set up by the Governnent of Tanmil Nadu has pernmitted the Institution to
follow its own adm ssion procedure for undergraduate MB.B.S. course for
the academni c year 2012-2013

28. While matters were thus poised, the Medical Council of India framed
t he i npugned anended Regul ations, which, according to M. Salve, not only
viol ated the fundanental rights guaranteed under Articles 25, 26 and 30 of
the Constitution to nminority run institutions, but iif inplenmented, would
destroy the very objective with which the hospital had been set wup in
response to Christ’s mssion of healing the sick. M. Salve submitted that
the i mpugned Notifications were inconsistent with the lawlaid dowmm by the
Suprenme Court in its various decisions dealing with the rights of wunaided,
non-capitation fee mnority institutions to admt students of their choice.

29. M. Salve submitted that right from the decision in unni
Krishnan’s case (supra), when the State Governnent first sought to



interfere with the adm ssion process adopted by the Petitioner Institution

this Court has, by virtue of different interimand final orders, held that
there could be no reservation of seats in institutions |ike the ones run by
the Petitioner, which are wholly unai ded and have al ways been permtted to
admt students of their choice, in keeping with their status as mnority
unai ded professional institutions. It was urged that Cause 9(vi) of the
Post - Graduate Notification, which provides for reservation, is wultra vires
the provisions of Article 30(1) of the Constitution. Furthernore, when the
State CGovernnent tried to reserve 50% of the seats in the Under-graduate
courses, this Court granted a stay which continues to be operative.

30. M. Salve subnmitted that the question of reservation of seats in
mnority institutions, which has been i nt roduced by t he i mpugned
anendnents, both in respect of the Under-graduate and the Post-G aduate
courses, does violence to the rights conferred on minorities wunder Article
30(1) of the Constitution of India, as interpreted by this Court in various
judgnents starting from1957 till 2002, when the question was finally
deci ded by an El even-Judge Bench in the T.M A, Pai Foundation case (supra).

Even the reservation created for NRIs in Unni Krishnan’s case (supra) case
was declared to be ultra vires the Constitution of India.

31. It was urged that in a recent decision of this Court in the Indian
Medi cal Association case (supra), it has, inter alia, been held that the
| evel of regulation that the State could inpose under Article 19(6) on the
freedons enjoyed pursuant to Sub-Cd ause (g) of Cause (1) of Article 19 by
non-ninority educational institutions, would be greater than what could be
inmposed on minority institutions wunder Article 30(1) thereof, whi ch
continued to maintain their mnority status by adnmitting students nostly
belonging to the mnority community to which the mnority institutions
claimto belong, except for a sprinkling of non-mnority students, an
expressi on which has been used in P. A |nandar’'s case and earlier cases as

well. M. Salve contended that the Petitioner Institution, from its very
i nception reserved up to 85%of its seats in the Under-graduate courses and
50% of the Post-Gaduate seats for Christian students exclusively. In the

remai ning 15% of the seats in the Under-graduate courses, reservations have
been nmade for Schedul ed Castes and Schedul ed Tri bes candi dat es.

32. M. Salve contended that the inpugned Notifications and the
anendnents to the MCI Regulations sought to be introduced thereby are
contrary to the judgnents delivered by the Constitution Bench. Lear ned
counsel submitted that till the amendnents were introduced, the concerned
institutions had been conducting their owmn Al |India Entrance Tests for
adm ssion to the MBBS and Post- G aduate nedical courses. M. Salve urged
that there has been no conplaint of maladmnistration as far as the
institutions run by the Petitioner Association are concerned.

33. It was further subnmitted that all the Petitioners in this batch of
cases are either religious mnority educational institutions or |linguistic
mnority institutions; non-mnority self-financing colleges, self-financing
"Deened to be Universities" under Section 3 of the University Gants
Conmi ssion Act and the State Governments which run State nedical colleges.
However, it is the Christian Medical College, Vellore, which is anong the
very fewinstitutions that fall in the first category. The learned counse
urged that w thout dermur, the Christian Medical College, Vellore, has been
consistently rated anong the top ten nedical colleges in the country and
usual ly ranked first or second. The excellence of patient care and acadenic
training has been recognised, both at the national and internationa
levels, and its contribution to health research has al so been recogni sed as
pi oneering work by both national and international research funding
agencies. M. Salve submitted that a part of the teachings of Jesus
Christ, as docunented in the Gospels, which formpart of the New Testanent,



was to reach out to and to heal the sick, which comand has been
institutionalised by the Petitioner ever since it was established as a one-
bed mi ssion clinic-cumhospital in 1900. M. Salve submtted that the
activities of the Petitioner Institution clearly attract the provisions of
Article 25 of the Constitution and through the Christian Medical Coll ege,
Vellore, its activities are designed to achieve the avowed objective of
provi ding human resources for the healing ninistry of the Church. The
activity of running nmedical courses and allied health sciences and nursing
courses, in order to ensure constant supply of doctors and other para-
medi cal staff to those hospitals, engaged in the healing of the sick, are
acts perforned by the Petitioner in furtherance of its religious faith and
beliefs. It was subnmitted that in the decision of the Constitution Bench of
Seven Hon’ble Judges in the case of Conmi ssioner, Hi ndu Rel i gi ous
Endownents, Madras Vs. Sri Lakshmindra Thirtha Swanmiar of Sri Shirur Mitt
(1954 SCR 1005), this Court held that Article 25 of the Constitution

protects not only the freedom of religious opinion, but also acts done in
pursuance of religious beliefs, as is clear from the expression "practice
of religion".

34. M. Salve also referred to the decision in the case of Ratila

Panachand Gandhi Vs. The State of Bonbay & others, reported in 1954 SCR
1055, which was al so a decision rendered by a Constitution Bench of this
Court relying upon the decision in the Shirur Mtt case (supra), wherein
simlar sentinments were expressed. Various other decisions on the sane
i ssue were also referred to, which, however, need not detain us.

35. M. Salve further urged that the Petitioner Institution is stil
one of the largest tertiary care hospitals in the country, where patients
come fromall over India for expert treatnment. The nedical college comnbines
both nmedical treatment and education which, besides being a religious
activity, is also a charitable activity, thereby bringing it wthin the
ambit of Article 26(a) and (b) of the Constitution. M. Salve subnitted
that, in fact, the said activities had been recognised by this Court in the
T.M A Pai Foundation case (supra), wherein in paragraph 26, it was held
as follows : -
"26. The right to establish and mai ntain educati ona
institutions may al so be sourced to Article 26(a), which grants,
in positive terns, the right to every religious denonination or
any section thereof to establish and maintain institutions for
religious and charitable purposes, subject to public order,
morality and health. Education is a recognised head of charity.
Therefore, religious denoninations or sections thereof, which
do not fall within the special categories carved out in Article
29(1) and 30(1), have the right to establish and nmaintain
religious and educational institutions."

36. Today the Petitioner has in place a selection process for
adm ssion to its Under-graduate and Post-graduate courses, by which it
seeks to select candidates inmbibed in the spirit of Christ for the purpose
of healing the sick and to dedicate their lives to serve the needy, both in
the Petitioner Institution and also in far flung areas, where people have
no ready access to nedical care, through the Christian Mssion Hospitals
run by the nenbers of the Petitioner Association. M. Salve submitted that
the doctors, who are the product of the Petitioner |Institution, are not
only well-trained in nmedicine, but have al so been inmparted with values in
the treatnent of the sick and the needy in keeping with the teachings of
Christ, who | ooked on everybody with conmpassion. M. Salve urged that the
adm ssion process has proved to be highly successful and effective, and in
the case of St. Stephen’s College Vs. University of Delhi [(1992) 1 SCC
558], this Court upheld the sane as it was found to neet the objectives for
which the Institution itself had been established, despite the fact that it
was an aided minority institution. M. Salve pointed out that in paragraph
54 of the judgnent, this Court had occasion to deal wth the expression
"managenent of the affairs of the institution” and it was held that this



managenment nust be free fromcontrol so that the founder or their nom nees
could nould the Institution as they thought fit and in accordance wth the
i deas of how the interests of the conmunity in general and the institution
in particular could be served.

37. As far as unaided, non-capitation fee, religious mnority
institutions are concerned, M. Salve submtted that so long as the
adm ssion procedure adopted is fair, transparent and non-exploitative and
there is no conplaint of nmaladm nistration, it would be grossly unjust and
unconstitutional to interfere with the adm ni stration of such an
institution, in conplete violence of the freedons guaranteed under Articles
25, 26 and 30 of the Constitution. M. Salve submitted that if the
National Eligibility-cumEntrance Test was to be applied and followed in
the case of mnority institutions protected under Article 30 of the
Constitution, it would result in conplete denudation of the freedons and
rights guaranteed to such institutions under the Constitution, as it would
run counter to the very principles on which adm ssions in such institutions
are undert aken.

38. M. Salve subnitted that neither Section 10A nor Section 19A of the
1956 Act, which were inserted in the principal Statute by anmendnent,
contenplate that the MCl would itself be entitled to conduct entrance tests
for admission into different nedical colleges and hospitals in India.
Learned counsel submitted that the main purpose of constituting the MC
was to ensure excellence in the field of nedical education and for the said
purpose, to regulate the standards of teaching and the infrastructure
avail abl e for establishment of a new nmedical college or to introduce a new
course of study in an existing college. Wat is made clear from Section
10A is that no new nmedi cal college could be established and recognised by

the Central CGovernment w thout the recommendati on of the Medical Council of
I ndi a. Such recognition would be dependent upon i nspection and
satisfaction that the proposed new nedical «college satisfied all the

conditions stipulated by the Medical Council of India for starting a new
medi cal college. Section 19A, which was inserted into the principal Act
much before Section 10A, speaks of the mninum standards of nedica

education, other than post-graduate nedical qualification, which t he
Medi cal Council of India nmay prescribe as being required for grant of
recognition to nedical institutions in India.

39. M. Salve urged that while Section 33 of the 1956 Act enpowered the
Council, with the previous sanction of the Central Governnent, to nake
Regul ations to carry out the purposes of the Act and clause (I) enpowered
the Council to make Regulations with regard to the conduct of professiona
exam nations, qualifications of exam ners and the conditions of adm ssion
to such exam nations, the sane did not enpower the Council to actually
conduct the exam nations, which continues to be the prerogative of the
i nstitution concerned.

40. M. Salve submitted t hat in State of A P. Vs. Lavu
Nar endr anat h[ (1971) 1 SCC 607], this Court had considered the validity of a
test held by the State Governnent for adnmission to nmedical colleges in the
State of Andhra Pradesh and had held that although the Andhra University
Act, 1926, prescribed the mnimmqualification of passing HSC, PUC, |SC
exam nations for entry into a higher course of study, owing to the limted
nunber of seats, the Governnment, which ran the nmedical colleges, had a
right to select students out of the large nunber of candidates who had
passed the entrance exanination prescribed by it. It was also held that
nmerely because the Governnent had supplenented the eligibility rules by a
witten test in the subjects with which the candidates were already
famliar, there was nothing wunfair in the test prescribed nor did it
mlitate against the powers of the Parlianent under Entry 66 of List |1,



which is not relatable to a screening test prescribed by the Governnent or
by a University for selection of students out of a |arge nunber of students
appl ying for adm ssion to a particul ar course of study. This Court held
that such a test necessarily partakes of the character of an eligibility
test as also a screening test. M. Salve urged that in such a situation
nmi ni rum qual i fyi ng marks were necessary, but the said question has not been
addressed at all in Lavu Narendranath’s case (supra), since it did not
arise in that case

41. M. Salve submitted that the Petitioner |Institution has been
suppl enenting the primary duty enjoined on the State under Articles 21 and
47 of the Constitution in providing health care to the people in different
parts of the country, including the rural and renote areas, through the
several hospitals run by Christian Churches and organizations. Any
interference with the manner in which these nmnority institutions are being
adm ni stered, except where the standards of excellence are conpronised,
woul d not only strike at the very reason for their existence, but would
disturb the health care services being provided by them M. Salve
submitted that the MCl, which is a creature of Statute, cannot trave
beyond the powers vested in it by the Statute and its attenpt to regulate
and control the manner in which adnmissions are to be wundertaken in these
institutions, by introducing a single entrance exanination, goes against
the very grain of the fundanental rights vested in the religious and
linguistic mnorities to establish and adm nister educational institutions
of their choice and to inpart their religious values therein, so long as
the sane was not agai nst the peace and security of the State.

42. M. Salve urged that the anended provisions of the MC Regul ations
as inpugned, were liable to be struck down as being contrary to the
provisions of Articles 25, 26 and 30 of the Constitution, read wth
Sections 10A and 19A of the Indian Medical Council Act, 1956

43. Havi ng heard M. Harish Salve on the rights clainmed by religious
mnority nedical institution enjoying the protection of Articles 25, 26
29(1) and 30 of the Constitution, we may now turn to the subnissions nade
by M. K Parasaran, |earned Senior Advocate, appearing on behalf of the
Vi nayaka M ssions University, run by a linguistic minority, also enjoying
the rights guaranteed under Article 19(1)(g) and the protection of Article
30 of the Constitution

44, M. Parasaran began by reiterating M. Salve's submission that while
mnority institutions enjoyed the fundanental rights guaranteed to any
other individual or institution under Article 19(1)(g) of the Constitution

in addition, linguistic mnorities, like religious mnorities, enjoy the
special protection afforded under Article 30 of the Constitution. M.
Parasaran subnmitted that just as in the case of religious mnorities,
linguistic mnorities also have the right to establish and admnister
educational institutions of their choice, which included the right to adnmt
students therein.

45. M. Parasaran subnmitted that the inmpugned Regulations are wultra
vires, unconstitutional and violative of Article 19(1)(9) of t he
Constitution, not only in respect of institutions run by mnorities, but
also to all institutions covered by NEET. M. Parasaran subnmitted that if
the Indian Medical Council Act, 1956, is to be wunderstood to enpower the
MCl to nonminate the students for admission, it would be invalid, since the
said Act and the anendnents to the Act, which are relevant for the present
cases, were enacted before the 42nd Constitution Anmendnment, whereby Entry
11 was renoved fromList Il of the Seventh Schedule and was relocated as



Entry 25 in List Ill of the said Schedule, canme into force on 3rd January,
1977.

46. M. Parasaran al so urged that as was held by this Court in Indian
Express Newspapers Vs. Union of India [(1985) 1 SCC 641], even if the
Regul ations are accepted to be subordinate legislation, the sane were also
open to chal |l enge:

(a) on the ground on which plenary |legislation is questioned.

(b) on the ground that it does not conformto the statute under which
it is made.

(c) on the ground that it is contrary to sone other statute as it
should yield to plenary |egislation, and/or

(d) that it is manifestly unreasonabl e.

47. M. Parasaran subnmitted that in Deep Chand Vs. State of Uttar
Pradesh and Ot hers [(1959) Suppl. 2 SCR 8] wherein the validity of certain
provisions of the Utar Pradesh Transport Service (Devel opnent) Act, 1955,
came to be considered on the passing of the Mdtor Vehicles (Anendnent) Act,
1956, the majority view was that the entire Act did not becone wholly void
under Article 254(1) of the Constitution, but continued to be valid in so
far as it supported the Schene already framed under the U P. Act.

48. M. Parasaran contended that a standard nust have gener a
application and inter se nerit does not relate to standards, but is a
compari son of an assessnment of nerit anong the eligible candi dates.

49, M. Parasaran submitted that the |egislative power under Entry 11
of List Il stood transferred to List Ill only by virtue of the Forty-second
Amendment with effect from 3rd January, 1977 and the power so acquired by
virtue of the amendnent, could not validate an Act enacted before the
acquisition of such power. M. Parasaran urged that while the Indian
Medi cal Council Act was enacted in 1956, Section 19A on which great
reliance was placed by M. N dhesh Gupta, |earned Advocate appearing for
the MI, was brought into the Statute Book on 16th June, 1964.
Consequently the 1956 Act, as also the Regulations, are ultra vires, except
to the extent covered by Entry 66 of List |, which is confined to "co-
ordi nati on and determ nati on of standards”

50. Referring to the decision of this Court in State of Orissa Vs. MA
Tulloch & Co. [(1964) 4 SCR 461], M. Parasaran contended that as the
State’s powers of legislation are subject to Parlianmentary |egislation
under Entry 66 of List |, when Parlianent |egislates, to that extent alone
the State is denuded of its legislative power. A denudation of the power
of the State |legislature can be effected only by a plenary legislation and
not by subordinate legislation. The Regul ations, which are not plenary in
character, but have the effect of denuding the power of the State
| egislature, are, therefore, ultra vires.

51. Anot her interesting subm ssion urged by M. Parasaran was that the
principle of "Rag Bag" legislation, as was explained by this Court in
U agar Prints etc. Vs. Union of India [(1989) 3 SCC 488], cannot be invoked



by conmbining the Entries in List | and List Ill in cases where the field of

legislation in List Ill is expressly nmade subject to an Entry in List |
In such cases, while enacting a legislation on a subject in List 111,
Parliament is also subject to the Entry in List | inthe sane way as the

State legislature, as the field of legislation in the Concurrent List is
the sane as far as the Parlianent and the State |l egislatures for adm ssion

of students to professional courses, are concerned. M. Parasaran urged
that the decision in Preeti Srivastava' s case (supra) has to be interpreted
harmoni ously with the decision in MA Tulloch’ s case (supra), Ishwari

Khetan Vs. State of U P. [(1980) 4 SCC 136] and Deep Chand's case (supra),
as otherwise the findings in Preeti Srivastava’s case (supra) would be
rendered per incuriamfor not taking note of the fact that the power of
Parliament under Entry 25 of List IIl was an after acquired power. M.
Par asaran enphasi sed the fact that the reasoning in Preeti Srivastava's
case (supra) related only to the question of the State’s power to prescribe
different adnmission criteria to the Post-graduate courses in Engineering
and nedi ci ne and cannot be held to govern the adm ssion of students to the

sai d courses. Learned counsel subnitted that the decision in Preeti
Srivastava's case (supra) has to be confined only to eligibility standards
for admission and not to issues relating to admission itself. M.

Parasaran al so pointed out that in Preeti Srivastava’'s case (supra), the
decision in Deep Chand’s case (supra) had not been considered and the fact
that Parlianent had no power to legislate with regard to matters which were

then in Entry 11 of List Il had been overl ooked. The Court, therefore,
erroneously proceeded on the basis of the powers given to Parliament by
virtue of Entry 25 of List 11l by the Forty-second Amendnent. M.

Parasaran urged that to the extent it is inconsistent with the decision in
the T.M A. Pai Foundation case (supra), as to the right of admssion by
private institutions, the decision in Preeti Srivastava's case (supra) wll
have to yield to the principles laid down by the larger Bench in the T.MA.
Pai Foundation case (supra). M. Parasaran subnmitted that the effect of
the i mpugned Regulations in the context of the prevailing law is that
private institutions may establish educational institutions at huge costs
and provide for teaching and |l ectures, but wthout any right, power or
discretion to run the college, even to the extent of adnitting students
therein. M. Parasaran contended that by the introduction of NEET the
States and Universities in States stand conpletely deprived of the right
to deal with adm ssions, which has the effect of destroying the federa
structure of the Constitution

52. M. Parasaran urged that the executive power of the State, which is
co-extensive with the legislative power wth regard to matters in the
Concurrent List, cannot be taken away except as expressly provided by the
Constitution or by any |law made by Parlianent. It was urged that the power
of subordinate legislation or statutory power conferred by a Parlianentary
| egi sl ati on cannot be exercised to take away the legislative power of the
State |l egislature, which could only be done by plenary |egislation under
Article 73 of the Constitution. M. Parasaran subnmitted that the inmpugned
Regul ations, not being plenary |egislation, are unconstitutional and wultra
vires the Constitution

53. M. Parasaran submitted that the inpugned Regul ations provide that
if sufficient nunmber of candidates in the respective categories fail to
secure mni mum marks as prescribed in NEET, held both for Post-graduate and
graduate courses, the Central Government, in consultation with the Medica
Council of India, my at its discretion lower the mnminimm marks for
adm ssion, which itself indicates that the Regulations are concerned not
with determ nation of standards, but wi th adm ssions.

54. M. Parasaran further subnitted that the Scheme franed in Unni
Krishnan’s case (supra) conpletely excluded the di scretion of t he
institution to admt students and the sanme was, therefore, overruled in the
T.M A Pai Foundation case as having the effect of nationalising education



in respect of inmportant features viz. right of a private unai ded
institution to give adm ssion and to fix the fees. M. Parasaran subnitted
that the inpugned Regul ati ons suffer fromthe sane vice of a conplete take-
over of the process of adnission, which rendered the inpugned Regulations
unconsti tuti onal

55. M. Parasaran further wurged that mnorities, whether based on
religion or |anguage, also have a fundanmental right under Article 19(1)(9g),
like any other citizen, to practise any profession, or to <carry on any
occupation, trade or business in the interest of the general public, but
subj ect to reasonable restrictions that nay be inposed by the State on the

exercise of such rights. |In addition, nminorities have the right guaranteed
under Article 30 to establish and adm nister educational institutions of
their choice. Considering the right of both mnority and non-mnority
citizens to establish and adm ni ster educational institutions, this Court

had in the T.M A Pai Foundation case (supra) held that the said right
includes the right to adnit students and to nominate students for adnission
and even when students are required to be selected on the basis of nmerit,
the ultimte decision to grant admi ssion to the students who have otherw se
qualified for the said purpose, nust be left wth the educati ona
institutions concerned. M. Parasaran submitted that in the T.MA Pai
Foundati on case (supra), this Court, inter alia, observed that the fixing
of arigid fee structure, conpul sory nomi nation of teachers and staff for
appoi ntment or nonminating students for admission wuld be unreasonable
restrictions.

56. M. Parasaran also urged that the right of mnority institutions under
Article 30 is in the national interest and as indicated in the decision in
Unni Krishnan’s case (supra), the hard reality that emerges is that private
educational institutions are a necessity in the present-day circunstances.
It is not possible today without them because the Governnents are in no
position to neet the denmand, particularly in the sectors of nedical and
techni cal education, which call for substantial investnments and expenses.
M. Parasaran submitted that the inpugned Regulations were not in the
national interest and would only di scourage good private institutions being
est abl i shed by people dedicated to the cause of providing health care to
all sections of the citizens of this country and, in particular, the
mar gi nal i zed sections in the netropolitan and rural areas.

57. M. Parasaran then urged that 50% of the total seats available, as
per C ause VI of the Post-G aduate Medical Education Regulations, were to
be filled up by the State Governnments or the Authorities appointed by them
The remaining 50% seats are to be filled up by the concerned nedica
coll eges and institutions on the basis of the nerit list prepared according
to the marks obtained in NEET. M. Parasaran submtted that there is a
simlar provision in the 1997 Regulations applicable to the Gaduate
MB.B.S. course. Noticing the same, this Court in P.A Inandar’s case
(supra) categorically indicated that nowhere in the T.MA Pai Foundation
case (supra), either in the mgjority or in the mnority views, could any
justification be found for inposing seat sharing quota by the State on
unai ded private professional educational institutions. Clarifying the
position this Court observed that fixation of percentage of quota are to be
read and understood as consensual arrangenents which nmay be reached between
unai ded private professional institutions and the State. M. Parasaran
urged that the Regulations providing for a quota of 50% are, therefore,
i nvalid.

58. M. Parasaran urged that in P.A Inandar’s case (supra), this
Court had held that private institutions could follow an adm ssi on
procedure if the sanme satisfied the triple test of being fair, transparent
and non-exploitative. It is only when an institution failed the triple



test, could the State interfere and substitute its own fair and transparent
procedure, but the same cannot become a procedure by destroying the very
right of the private institutions to hold their own test in the first
instance. M. Parasaran urged that the purpose of a combn entrance test
is to conpute the equival ence between different kinds of qualifications and
to ensure that those seeking entry into a nedical institute did not have to
appear for multiple tests, but it could not justify the extinguishing of
the right to adnmit and to reject candidates on a fair, transparent and non-
exploitative basis fromout of the eligible candidates under NEET. M.
Parasaran reiterated that ultinmately it is the institutions which nust have
the right to decide the adm ssion of candi dates.

59. M. Parasaran submitted that in Pradeep Jain Vs. Union of India
[(1984) 3 SCC 654], this Court has held that wuniversity-wi se distribution
of seats is valid. The learned Judges fully considered the nandate of
equality and pointed out the need to take into account di fferent
considerations relating to differing levels of social, econonic and
educati onal devel opnent of different regions, disparity in the nunber of
seats available in different States and the difficulties that may be faced
by students fromone region, if they get a seat in another region. Thi s
Court held that an All India Entrance Exanmination would only create a
mrage of equality of opportunity and would, in reality, deprive large
sections of underprivileged students from pursuing hi gher education. Though
attractive at first blush, an Al India Entrance Examination would actually
be detrimental to the interests of the students hoping for admission to the
M B.B.S. and Post - graduat e courses.

60. M. Parasaran submitted that since all judgnments on the subject
were by Benches which were of |esser strength as conpared to the T_TMA Pa
Foundation case (supra), all other decisions of this Court, both before and
after the decision in the T.MA Pai Foundation case (supra), would,
therefore, have to be read harnoniously with the principles enunciated in

the T.MA Pai Foundation case (supra). In case sone of the cases cannot
be harnoni ously read, then the principles laid down in the TMA Pa
Foundation case (supra) will have primacy and wll have to be followed.

M. Parasaran subnmitted that the observations as to standard and nerit in
Preeti Srivsatava's case (supra) and in P.A Inandar’'s case (supra), have
to be wunderstood as conformng to the decision in the T.MA  Pai
Foundati on case (supra). M. Parasaran subnitted that the flourish of
| anguage in the judgnents of Benches of |esser strength cannot be read so
as to dilute the ratio of the decision of Benches of |arger strength. M.
Parasaran urged that consequently the right to adnmt students by wunaided
private institutions, both aided and unaided nminority institutions, as part
of their right to adninister the institution, as guaranteed under Articles
19(1)(g), 25, 26, 29(1) and 30 of the Constitution, cannot be taken away
even by way of plenary jurisdiction, which the inpugned Regulations are
not .

61. M. Parasaran subrmitted that in the case of aided non-mnority
institutions, the State may by Regul ation provide for a larger role for the
State in relation to matters of admi ssion. M. Parasaran wurged that the
i mpugned Regulations being only regulatory in character, they cannot
destroy the right itself.

62. Dr. Rajiv Dhawan, |earned senior counsel, who appeared on behal f of
Yenepoya University in Transferred Case Nos. 135-137 of 2012 and also for
the Karnataka Religious and Linguistic Mnority Professional Colleges
Association in Transferred Case Nos. 121-122 of 2012, subnitted that
al t hough the issues involved in the said cases have already been argued in
extenso by M. Salve and M. Parasaran, as part of the main issue, it has
to be deci ded whether NEET violates the fundanmental right guaranteed to



mnorities, both religious and linguistic, to inpart nmedical education, as
explained in the T.M A Pai Foundation case (supra) and other subsequent
decisions and even if found to be intra vires, is it manifestly unjust and
arbitrary? 1t was further urged that it would also have to be decided
whet her the doctrine of severability, reading down and proportionality,
could be effected to the inpugned Regul ati ons.

63. Dr. Dhawan wurged that the T.MA Pai Foundation case (supra)
resol ved several issues where there was still some doubt on account of
deci sions rendered in different cases. Dr. Dhawan urged that it was held
that the decision in the Unni Krishnan's case (supra) was wong to the
extent that "free seats" were to go to the privileged and that education
was being nationalised which took over the autonony of institutions. It was
al so observed that the expandi ng needs of education entailed a conbined use
of resources both of the Governnent and the private sector, since the
i mparting of education was too large a portfolio for the Governnent alone
t o manage.

64. Dr. Dhawan urged that the other issue of inportance, which was also
deci ded, was the right of autonony of institutions which were protected
under Article 30 of the Constitution, which, inter alia, included the right
to admit students

It was al so settled that unaided institutions were to have maxinmm
autonony while aided institutions were to have a | esser autonony, but not
to be treated as "departnentally run by governnent"

65. Dr. Dhawan subnitted that the decision in the T .MA Pai
Foundation case (supra) also settled the issue that affiliation and
recognition has to be available to every institution that fulfills the
conditions for grant of such affiliation and recognition. Learned Senior
Counsel subnmitted that surrendering the total process of selection to the
State was unreasonabl e, as was sought to be done in the Schene formulated
in Unni Krishnan's case (supra). The said trend of the decisions was sought
to be corrected in the T.MA Pai Foundation case (supra) where it was
categorically held that mnority institutions had the right to "nould the
institution as they think fit", bearing in m nd t hat "mnority
institutions have a personality of their own, and in order to mmintain
their atnosphere and traditions, it is but necessary that they nust have a
right to choose and select the students who can be adnitted in their course
of study." It is for this reason that in the St. Stephen’s College case
(supra), this Court upheld the Schene whereby a cut-off percentage was
fixed for admission after which the students were interviewed and,
thereafter, selected. It was also laid down that while the educationa
institutions cannot grant admission on its whinse and fancies and nust
follow sonme identifiable or reasonable nethodology of adnitting students,
any schene, rule or regulation that does not give the institution the right
to reject candidates who might otherwise be qualified according to, say
their performance in an entrance test, would be an unreasonable restriction
under Article 19(6), though appropriate guidelines/ nodalities can always
be prescribed for holding the entrance test in a fair and transparent
nmanner .

66. Agai n in paragraphs 158 and 159 of the judgnent in the T.MA Pa
Foundati on case (supra), it has been very picturesquely expressed that
India is a kal ei doscope of different peoples of different cultures and that
all pieces of nosaic had to be in harnony in order to give a whole picture
of India which would otherw se be scarred. Their Lordships very poetically
i ndi cated that each piece, like a citizen of India, plays an inportant part



in the nmaking of the whole. The wvariations of the colours as well as
di fferent shades of the same colour in a map are the result of these snall
pi eces of different shades and col ours or marble, but even when one small
piece of marble is renoved, the whole map would be disfigured, and the
beauty of the npbsaic would be | ost.

67. Referring to the separate decision rendered by Ruma Pal, J., in the
T.M A Pai Foundation case (supra), Dr. Dhawan subnmitted that the | earned
Judge had also artistically distinguished Indian secularism from American
secularismby calling Indian secularism"a salad bowl" and not a "nelting
pot".

68. Dr. Dhawan urged that a conbined reading of the decision in Islanmc
Acadeny’s case (supra) and P. A Inandar’s case (supra) suggests that (i) no
unai ded institutions can be conpelled to accept reservations nade by the
State, except by voluntary agreenent; and (ii) the right to (a) admt and
sel ect students of their choice by pursuing individual or associationa
tests and (b) fix fees on a non-profit basis is a right available to al
educational institutions, but the adnissions were to be nade on a fair,
transparent and non exploitative nmethod, based on nerit.

69. On Article 15(5) of the Constitution, Dr. Dhawan contended that
the sane was included in the Constitution by the Constitution (93rd
Amendrment) Act, with the object of over turning the decision in P.A
I nandar’ s case (supra) on voluntary reservations. Dr. Dhawan subnitted
that the said provision would make it clear that the State reservations do
not apply to "mnority institutions" enjoying the protection of Article 30
and it is on such basis that in the Society for Unaided Private Schools of
Raj asthan Vs. Union of India [(2012) 6 SCC 1], this Court held that a
mnority institution could not be forced to accept t he statutory
reservation al so. Dr. Dhawan urged that the inmpact of the T.MA Pa
Foundati on case (supra) and subsequent decisions is that all institutions,
and especially mnority institutions, have the «constitutional right to
sel ect and adnmit students of their <choice and conduct their own tests,
subj ect to m ni mum standards whi ch coul d be enhanced but not |owered by the
St at es.

70. Dr. Dhawan also referred to the issue of equivalence between
various Boards and uniformty and conveni ence. Learned counsel subnitted
that the distinction was recognized in the case of Rajan Purohit Vs.
Raj ast han University of Health Sciences [(2012) 10 SCC 770], wherein it was
observed that the problem of equival ence could be resolved by the college
or group of «colleges, either by finding a method of equivalence to
reconcil e difference of standards between various Boards, or by the college
or group of colleges evolving a Comobn Entrance Test to overcone the
probl em of equival ence. Dr. Dhawan submitted that the said i ssue had been
addressed in the T.M A Pai Foundation (supra), which continues to hold the
field in respect of common issues. Dr. Dhawan urged that consistent wth
the views expressed in the T.MA Pai Foundation case (supra) and the
i mportance of autonony and voluntarism the sane could not be inpinged upon
by nationalizing the process of adm ssion itself for both the purposes of
eligibility and selection, unless a college failed to abide by the triple
requirenents laid down in P.A Inandar’s case (supra).

71. In regard to the decision in Lavu Narendranath's case (supra),
whi ch had been relied upon by M. K Parasaran, Dr. Dhawan contended that
the sane was based upon the understanding that Entry 66 of List | had no

relation with tests for screening and sel ecting students prescribed by the
States or Universities for adm ssion, but only to coordinate standards.



The scope of the said Entry did not deal wth the nmethod of adm ssion
which was wthin the constitutional powers of the State and t he
Universities. Dr. Dhawan submitted that the decision rendered in Preet
Srivastava's case (supra) also expressed simlar views regarding |aying
down of standards for admission into the Post-graduate nedical courses,
whi ch meant that government and wuniversities had exclusive control over
adm ssion tests and the criteria of selection in higher education, subject
to m nimum standards laid dowmm by the Union, unless Union Ilegislation
relatable to Entry 25 of List 11l, was passed to override the States
endeavours in this regard.

72. Dr. Dhawan contended that the demarcation sought to be made in Lavu
Narendranath’ s case (supra) found favour in subsequent cases, such as in
the case of State of MP. Vs. Nivedita Jain [(1981) 4 SCC 296], wherein a
Bench of Three Judges took the view that Entry 66 of List | of the Seventh
Schedule to the Constitution relates to "coordination and deternination of
standards in institutions for higher education or research and scientific
and technical institutions”. The said sentiments were reiterated by this
Court in Ajay Kumar Singh Vs. State of Bihar [(1994) 4 SCC 401]. However,
in Preeti Srivastava's case (supra), the Constitution Bench overruled the
decision in the said two cases. But, as urged by Dr. Dhawan, by holding
that Entry 66 of List | was not relatable to a screening test prescribed by
the CGovernment or by a University for selection of students from out of a
large number for admission to any particular course of study, t he
Constitution Bench al so accepted that the powers of the MCl under List |,
Entry 66, did not extend to selection of students. Dr. Dhawan wurged that
al though Preeti Srivastava' s case (supra) had been confined to its facts,
it went beyond the same on account of interpretation of the scope of List
I, Entry 66 and extending the same to the adm ssion process, sinply because
adm ssion also related to standards and upon holding that the Union
Parliament also had the power to legislate for the MI in the matter of
adm ssion criteria under Entry 25, List I11.

Dr. Dhawan submitted that the two aforesaid i ssues had the potentiality
of denuding the States and the private institutions, including mnority
institutions enjoying the protection of Article 30, of their powers over
the adni ssion process and in the bargain upset the Federal bal ance.

73. The validity of the inpugned Regul ati ons was al so questioned by Dr.
Dhawan on the ground that Sections 19A and 20 of the 1956 Act authorises
the MCI to prescribe the mininumstandards of nedical education required
for granting recognised nmedical qualifications in India, but copies of the
draft regulations and of all subsequent amendnents thereof are required to

be furnished by the Council to all State Governnents and the Council,
before subnmitting the Regul ati ons or any amendnent thereto to the Centra
Governnent for sanction, is required to take into consideration the

comments of any State Government received wthin three nonths from the
furnishing of copies of the said Regulations. Dr. Dhawan subnitted that
such consul tation was never undertaken by the M before the Regulations
wer e anended, which has rendered the said Regulations invalid and by virtue
of the decisions rendered in Lavu Narendranath’s case (supra) and Preeti
Srivastava's case (supra), they cannot be reinstated by virtue of Entry 25
List III.

74. Dr. Dhawan urged that while the power of the MI to frame
Regul ations is under Section 33 of the 1956 Act, the role of the MI s
limted to that of a recomending or a consulting body to provide standards
which are required to be maintained for the purpose of running the nedica
institution, and would not include admission of students to the Under-
graduate and the Post-graduate courses. Dr. Dhawan urged that the said
powers could not have been extended to controlling admssions in the



medi cal colleges and nmedical institutions run by the State and private
authorities. Dr. Dhawan submitted that as was held by this Court in State
of Karnataka Vs. H Ganesh Kamath [(1983) 2 SCC 402], "It is a well-settled
principle of interpretation of statutes that the confernment of rul e-naking
power by an Act does not enable the rule-naking authority to nmake a rule
whi ch travel s beyond the scope of the enabling Act or which is inconsistent
therewith or repugnant thereto." Whi | e accepting t hat del egat ed
l egislation is necessary, Dr. Dhawan urged that it nust remain wthin the
contours of the rule or regul ati on-nmaki ng power and the purpose for which
it is given, as was held by this Court in St. John's Teachers Training
Institute Vs. Regional Director, National Council for Teacher Educati on
[ (2003) 3 sCC 321].

75. Dr. Dhawan al so questioned the vires of the anended provisions of
the MCI Rules on the ground of unreasonabl eness and arbitrariness and urged
that in both cases the Court would be justified in invoking the doctrine of
proportionality, as was observed by this Court in On Prakash Vs. State of
U P. [(2004) 3 SCC 402]. Dr. Dhawan submitted that the only way in which
the i mpugned Regul ati ons could possibly be saved is by reading themdown to
bring themin conformty with the constitutional legislation and the |aw
| aid down by the Suprene Court.

76. Dr. Dhawan urged that admission of students in all the nmedica
institutions in India on the basis of a single eligibility-cumentrance
exam nation, was not only beyond the scope of the powers vested in the
Medi cal Council of India to make Regul ati ons under Section 33 of the 1956
Act, but the same were also arbitrary and unreasonable, not having been
franed in consultation with the States and w thout obtaining their response
in respect thereof. More over, the sane runs counter to the decision of
this Court in the T.MA Pai Foundation case (supra) nmaking it clear that
the MCI was only a regulatory and/or advisory body having the power to |ay
down the standards in the curricula, but not to interfere with the process
of admission, which would be the obvious fall-out of a single NEET
conducted by the MCI. Dr. Dhawan concluded on the note that wunifornmity for
its own sake is of little use when the end result does not achieve the
obj ects for which the Regul ati ons have been introduced.

77. Appearing for Sri Ramachandra University in Transferred Case Nos.1
& 3 of 2013, M. Ajit Kumar Sinha, |earned Senior Advocate, questioned the
vires of the inpugned regulations nore or less on the sanme grounds as
canvassed by M. Salve, M. K Parasaran and Dr. Dhawan. M. Sinha also
reiterated the fact that in Preeti Srivastava’s case (supra), this Court
did not notice the decision in Deep Chand' s case (supra) and overl ooked the
fact that Parlianent had no power to legislate with regard to matters which
were then in Entry 11 of List 1l of the Seventh Schedule. M. Sinha
submitted that the decision in Preeti Srivastava's case (supra) nust,
therefore, be held to be per incuriam

78. M. Sinha wurged that neither Section 19A nor Section 2(h)
contenpl ates the holding of a pre-nedical entrance test for admission into
all nmedical institutions in the country, irrespective of who had

established such institutions and were administering the same. M. Sinha
urged that the inmpugned Regul ations were liable to be struck down on such
ground as well, as it sought to wunlawfully curtail the powers of the
persons runni ng such medical institutions in the country.

79. M. P.P. Rao, |learned Senior Advocate, who initially appeared for
the State of Andhra Pradesh in Transferred Case No.102 of 2012, submtted
that as far as the State of Andhra Pradesh is concerned, admssion into



educational institutions was governed by a Presidential Oder dated 10th
May, 1979, issued under Article 371D of the Constitution, inter alia,
providing for mninum educational qualifications and condi tions of
eligibility for admssion to the MBS, B.Sc. Course, etc. M. Rao
submitted that being a special provision it prevails in the State of Andhra
Pradesh over other sinilar |egislations.

80. Subsequently, M. L. Nageshwara Rao, |earned Senior Advocate
appeared for the State of Andhra Pradesh in the said Transferred Case and
also in Transferred Cases Nos. 100 and 101 of 2012, 103 of 2012, Transfer
Petition (C) Nos.1671 and 1645 of 2012 and Wit Petition (C No.464 of
2012. In addition, M. Nageswara Rao al so appeared for the State of Tanil
Nadu in Transferred Case Nos. 110 and 111 of 2012 and for the Tamil|l Nadu
Deenmed University Association in Transferred Cases Nos. 356 and 357 of 2012
and Wit Petition (C No.27 of 2013.

81. Continuing fromwhere M. P.P. Rao left off, M. Nageswara Rao
submitted that in conformity with the aforesaid Presidential Oder, the
State of Andhra Pradesh enacted the A P. Educat i onal Institutions
(Regul ati on of Adm ssions and Prohibition of Capitation Fee) Act, 1983,
defining, inter alia, "local area", "local candi dat e", "educationa
institutions" and "rel evant qualifying exam nations". M. Rao pointed out

that Section 5 of the Act provides for reservation in non-State- Wde
Uni versities and Education Institutions in favour of |ocal candidates while
Section 6 provides for reservation in State-wide Universities and State-
wi de Educational Institutions for |ocal candidates. M. Rao submitted that
the i nmpugned Notification of the Medical Council of India cannot be given
effect to in view of the Presidential Order made under Article 371D of the
Constitution and the 1983 Act enacted in pursuance of the said Oder.

82. M. Rao submitted that if the Medical Council of India could or
should hold a National Eligibility-cumEntrance Test, it would have the
effect of denuding the State and the educational institutions of their

right to establish and adm nister educational institutions which enjoy the
protection of Articles 19(1)(g), 25, 26 and 30 of the Constitution

83. Wth regard to the State of Tam| Nadu and the Deened University
Associ ation, M. Rao confined his subnmissions to Entry 25 of List |IIll, in
relation to Entry 66 of List . M. Rao reiterated the subnissions made
earlier that the subject matter of Entry 66 of List | is for "coordination

and determ nation of standards" in institutions for higher education and
that the determination of standards also falls within Entry 25 of List [I1l
only when coordination and determ nation of standards are dealt together
with the State enactnent nade subject to |legislation under Entry 66 of List
I. M. Rao subnitted that the denudation of the |egislative power of the
State Legislature could only be by plenary |egislation made under Entry 66
of List | read with Article 246 of the Constitution and not by subordinate
| egislation which renders the inpugned regulations wultra vires t he
af oresai d provisions of the Constitution.

84. Whil e dealing with the aforesaid questions, M. Rao also subnitted
that the Notification contenplates the conducting of a comobn entrance test
for all the dental colleges throughout India, wthout considering the
different streans of education prevalent in India such as CBSE, ICSE, State
Boards, etc., prevailing in different States. The different standards of
education prevalent in different States had not been t aken into
consideration and in such factual background, the holding of a Single
Conmon Entrance Test for admission to the B.D.S. and the MD.S. courses in
all the dental colleges throughout 1India, wuld lead to violation of
Article 14 of the Constitution, since there is no intelligible object
sought to be achieved by such anended regul ati ons.

85. M. Rao al so questioned the provision made by the amendnent dated
15th February, 2012, to the Notification dated 21st Decenber, 2010,



reserving adm ssion to Post-graduate Diploma Courses for Medical Oficers
in the Governnent Service, who acquired 30% marks, as being wholly
unrelated to nmerit in the entrance exam nation and, therefore, making such
reservation arbitrary and irrational. M. Rao subnitted that there is no
rationale in giving this benefit only to whose who are serving in
Government/public authorities with regard to service in renmote/difficult
areas. M. Rao urged that the Governnent of Tanil Nadu has consistently
opposed the proposal to apply the National Eligibility-cumEntrance Test to
determ ne adnmission to different nmedical colleges and institutions. M.
Rao submitted that when the Notification was first issued on 27th Decenber,
2010, the Governnent of Tami| Nadu challenged the same by way of Wit
Petition No. 342 of 2011 and in the said Wit Petition, the Hgh Court
stayed the operation of the Notification for UG NEET Entrance Exam nation
in so far as it related to the State of Tam | Nadu, and the stay continues
to be in force. M. Rao urged that in respect of Tami| Nadu there are rmany
constitutional issues, as Tani| Nadu had abolished the Cormmon Entrance Test
based on the Tami | Nadu Admi ssion in Professional Educational Institutions
Act, 2006, which was given effect to after receiving the President’s assent
under Article 254(2) of the Constitution.

86. M. Rao submtted that the introduction of NEET by virtue of the
anended Regul ati ons woul d run counter to the policy of the State Governnent
whi ch has enacted the aforesaid Act by abolishing the practice of holding
an Al'l India Entrance Test for admission to the professional courses in the
State. M. Rao subnmitted that the decision regardi ng adni ssion to the Post-
graduate Medical and Dental Exami nations would be the sane as that for
adm ssion in Under-graduate courses.

87. M. Rao contended that the MCl had no jurisdiction to issue the
i mpugned Notifications as the Council |lacks the conpetence to anend the
State Act which had been enacted in 2006 and the validity whereof has been
upheld by the High Court. M. Rao repeated and reiterated the subm ssions
earlier made with regard to the vires of the inpugned Regulations and
prayed for proper directions to be issued to allow the State of Tam| Nadu
to continue its existing systemof admission to both Under-graduate and
Post - graduate courses

88. Learned senior counsel, M. R Venkataranani, appearing for the
Gover nment of Puducherry, in T.C. No. 17 of 2013, adopted the subnissions
made by M. Salve, M. Parasaran and Dr. Dhawan. M. Venkat ar amani

submitted that the Notifications, whereby the inpugned Regulations were
sought to be introduced by the Medical Council of India, were beyond the
scope of the powers conferred under Section 33 of the 1956 Act, rendering
themultra vires and invalid. M. Venkataramani subnitted that the failure
of the MCl to consult the Government of Puducherry, as was required under
Sections 19A and 20 of the 1956 Act, before anmending the Regulations and
notifying the same, rendered the sanme invalid. M. Venkataramani al so
reiterated the subm ssion nmade earlier that there are different streans of
education prevailing in different States, having di fferent syl | abi
curriculum Board of Exami nations and awarding of marks and it would be
unreasonable to conduct a single exanination by taking recourse to a
particul ar stream of education which would have the effect of depriving
effective participation of other students educated in different streans.

89. M. Venkataranani subnitted that this Court had consistently held
that wunaided educational institutions are free to devise their own
adm ssion procedures and that the inpugned Regul ations were against socia
justice and woul d inpinge on the rights of unaided educational institutions
as well as the institutions enjoying the protection of Article 30 of the
Constitution in the Union Territory of Puducherry.

90. Appearing for the Karnataka Private Medical and Dental Colleges
Associ ation consisting of Mnority and Non-Mnority private unaided Medica
Col | eges and educational institutions in the State of Karnataka, M. K K



Venugopal , | earned Senior Advocate, subnitted that the Association had
filed several Wit Petitions before the Karnataka Hi gh Court chall enging
the validity of the Notifications dated 21.12.2010 and 5.2.2012, by which
the Medi cal Council of India has attenpted to foist a Coonmon Entrance Test
(NEET) on all nedical institutions in the country, which have been
transferred to this Court for consideration along wth other sinilar
matters where the issues were common.

91. M. Venugopal reiterated that the inposition of NEET was contrary
to the decisions of this Court inthe T.MA Pai Foundation case (supra)
and in P.A Inandar’s case (supra). M. Venugopal contended that the right
of the Menbers of the Association to carry on the business and vocation of
i mparting nedi cal education had been upheld not only in the two aforesaid
cases, but also in the Islam c Acadeny of Education case (supra) and in T.
Var ghese George Vs. Kora K. George [(2012) 1 SCC 369], Society for Unaided
Private Schools of Rajasthan case (supra) and Rajan Purohit’'s case
(supra).

M. Venugopal urged that the aforesaid right has been based on the
fact that a non-mnority professional college has the same fundanental
right which is also possessed by a mnority institution under Article
19(1) (g) of the Constitution, but is subject to reasonable restrictions
under Article 19(6) of the Constitution.

92. M. Venugopal al so voiced the issues commopbn to all these cases as
to whether it would be open to the Governnent or the MCl, a creature of the
I ndi an Medi cal Council Act, 1956, to regulate the adm ssion of students to
all nedical colleges and institutions. M. Venugopal urged that since the
question had been troubling the Courts in the country for a considerable
period of tine, a Bench of Eleven (11) Judges was constituted to settle the
above i ssues and other connected issues and to put a quietus to the sane.
The said Bench heard a nunber of matters in which the issue had been raised
and it delivered its verdict in what is referred to as the T.MA Pai

Foundation case (supra), answering all the questions raised. Certain
comon i ssues contained in the judgnent came up for consideration |ater and
were subsequently referred to a Bench of Seven Judges in P.A Inandar’s

case (supra) where the issue was finally put to rest.

93. M. Venugopal firmy urged that in dealing with the issues raised
in these matters, none of the decisions rendered by this Court in the past
were required to be re-opened and the said issues wll have to be
considered and decided by this Court by nerely testing their wvalidity
against the ratio of the wearlier judgnents, and, in particular, the
decision in the T.M A Pai Foundation case (supra).

94. M. Venugopal 's next submnission was with regard to the provisions
of the Karnataka Professional Educational Institutions (Regulation of
Adm ssion and Fi xation of Fee) (Special Provisions) Act, 2011, hereinafter
referred to as the "Karnataka Act of 2011", which provides for a
consensual arrangenent between the State Governnment and the Petitioner
Association for filling up the seats in the unaided nmedical colleges being

taken over by the State Governnment to the extent agreed upon between the
parties. The said Act also regulates the fees to be charged in these
private institutions. M. Venugopal urged that the said Act still holds the
field, since its wvalidity has not been challenged. As a result, the
i mpugned Regul ati on, now nade by the Medical Council of India, purportedly
under Section 33 of the 1956 Act, cannot prevail over the State law M.
Venugopal submitted that the inpugned Regulations are, therefore, of no
effect in the State of Karnataka.

95. M. Venugopal also urged that having regard to the decision of this
Court in the T.MA. Pai Foundation case (supra) and the other decisions
referred to herei nabove, the inpugned Notifications inposing NEET as a



special vehicle for adm ssion into nedical colleges denuding the State and
the private medical institutions fromregulating their owm procedure, nust
be held to be ultra vires Section 33 of the 1956 Act.

96. M. Venugopal reiterated the submi ssions made on behalf of the other
Petitioners and concluded on the observations made in paragraph 3 of the
decision of this Court in State of Karnataka Vs. Dr. T.M A Pai Foundation
& Ors. [(2003) 6 SCC 790], which nmde it «clear that all statutory
enactnents, orders, schenes, regulations would have to be brought in
conformty with the decision of the Constitution Bench in the T.MA Pa
Foundati on case (supra), decided on 31.10.2002. M. Venugopal subnitted
that it, therefore, follows that the Regul ations of 2000, 2010 and 2012, to
the extent that they are inconsistent with the decision in the T.MA  Pai
Foundati on case (supra), would be void and would have to be struck down.

97. M. G S. Kannur, learned Advocate, who appeared in support of the
application for intervention, being I.A No.3, in Transferred Case No.3 of
2013, repeated the submi ssions nade by M. K Parasaran, Dr. Dhawan and M.
L. Nageshwar Rao, that the existence of various Boards in a particular
State is bound to cause inequality and discrimnation if the Comon
Entrance Test was introduced as the only criteria for adnmission into any
medi cal college or institution in the country.

98. Appearing for the Christian Medical College Ludhiana Society and the
medi cal institutions being run by it, M. V. Gri, |earned Senior Advocate
reiterated the submi ssions made by M. Harish Salve, on behalf of the
Christian Medical College Vellore Association, but added a new di nension to
the subni ssions nmade by submitting that the i npugned Regulations had been
i ssued by the Board of Governors, which had been in office pursuant to the
supersession of the Medical Council, under Section 3A of the 1956 Act. M.
Gri submitted that the Board of Governors, which was only an ad hoc body
brought into existence to exercise the powers and performthe functions of
the Council under the Act pending its reconstitution, was not conpetent as
an Ad hoc body to exercise the del egated | egislative power under Section 33
of the said Act and to discharge the functions of the Medical Council, as
contenpl at ed under Section 3 of the 1956 Act.

99. M. Gri urged that though Section 33 of the 1956 Act confers power on
the Medi cal Council of India to nake Regul ations generally for carrying out
the purposes of the Act, it also enunerates the different functions of the
Council and its powers and duties which are referable to the substantial
provisions of the Act itself. Learned counsel pointed out that clause (I)
deals with the conduct of professional examnations, qualification of
exam ners and conditions of admission to such exam nations. M. Gri urged
that Sections 16 to 18 of the above Act deals with the substantive power
avail able to the Medical Council of India to require of every University or
Medi cal Institution information as to the courses of study and exaninations
and if necessary, to take steps for inspecting the same. Accordingly, the
Regul ati on- maki ng power contenpl ated under Section 33 of the 1956 Act s
referable to the substantive functions to be discharged by the Counci
under Sections 16 to 18 of the Act. M. Gri contended that no provision
in the Act contenplates that the Council nmay actually conduct t he
exanminations. Relying on the views expressed in the T_MA Pai Foundation
case (supra), M. Gri urged that the inpugned Regulations were in direct
violation of the rights guaranteed to a mnority educational institutions
under Article 19(1)(g) read with Articles 25, 26, 29(1) and 30 of the
Constitution.

100. M. Gri submtted that the Petitioner is a mnority educationa



institution admitting students from the mnority community in a fair,
transparent and non-exploitative manner, based on inter se nerit, and
cannot be subjected to the NEET for the purposes of adm ssion to the Under-
graduate MBBS and Post-graduate degrees in nedicine. Reenphasising M.
Sal ve's subnmissions, M. Gri subnitted that the activity of running
medi cal, allied health sciences and nursing courses, in order to ensure
constant supply of doctors and other para-nedical staff to the hospitals
and other facilities engaged in the healing of the sick, are acts done in
furtherance of the Petitioner’s religious faith, which stand protected
under Articles 25, 26 and 30 of the Constitution

101. M. Gri submtted that the Governnment of Punjab, in its Departnent
of Medi cal Educati on and Resear ch, vi de its Notification No.
5/7/07. 3HBI Tl / 2457 dated 21.05.2007, for admission to MBBS, BDS, BAM5S and
BHVS courses and vide Notification No. 5/8/2007-3HB3/1334 dated 21.03.2007

for adnission in Post-graduate Degree/ Diplona courses in the State of
Punjab, excluded the Christian Medical College and Christian Dent a

Col | ege, Ludhi ana, from the admi ssion process conducted by Baba Farid
Uni versity of Health Sciences, Faridkot, on behalf of the State Governnent
for various Under-graduate and Post-graduate Medical Degree courses. M.
Gri submitted that the inpugned Regulations, being ultra vires the
provisions of Articles 19(1)(g) and Articles 25, 26, 29(1) and 30 of the
Constitution, having been promul gated by an ad hoc body, were liable to be
struck down.

102. M. K. Radhakrishnan, |earned Seni or Advocate, appeared for the Annoor
Dental College and Hospital, situated in the State of Kerala, adopted the
submi ssions made by the other counsel and urged that the subm ssions
advanced, as far as nedical colleges and institutions are concerned, apply
equally to dental colleges, which are under the authority of the Denta
Council of India and is governed by the Dentists Act, 1948. M.
Radhakri shnan subnmitted that the inpugned Regul ations were also ultra vires
the Dentists Act, 1948, Section 20 whereof enpowers the Dental Council of
India to prescribe conditions for adm ssion to the courses for training of
dentists and dental hygienists, but does not authorize the Dental Counci
of India or any agency appointed by it to conduct admssion tests for
sel ection of students for the BDS and MDS courses. M. Radhakrishnan also
urged that the inmpugned Regul ati ons which attenpted to enforce NEET, were
ultra vires the provisions of the Dentists Act, 1948, as also the relevant
provi sions of the Constitution and are, therefore, liable to be struck
down.

103. Transferred Case No.8 of 2013 which arises out of Wit Petition
No. 5939 (M'S) of 2012, was filed by the UP. Unaided Medical Colleges
Wel fare Association and Gthers. Appearing for the said Association, M.
@uru Krishnakumar, |earned Seni or Advocate, while adopting the subm ssions
al ready nmade, reiterated that the functional autonony of institutes is an
integral right under Article 19(1)(g) of the Constitution, as <clearly set
out in the decision rendered in the T.MA Pai Foundation case (supra).
Learned Senior counsel submitted that the fundanmental right guaranteed
under Article 19(1)(g) includes the right to admt students in the
privately run professional colleges, including medi cal , dent al and
engi neering coll eges, and viewed fromany angle, the inpugned Regulations
were inpracticable, besides causing violence to Article 19(1)(g) of the
Constitution. M. Quru Krishnakumar subnitted that the inmpugned Regulations
and the Notifications pronulgating the same, were liable to be struck down.

104. M. C.S.N. Mohan Rao, | earned Advocate, who appeared for the Wit
Petitioner, Vigyan Bharti Charitable Trust in Wit Petition (C No.15 of
2013, submitted that the Petitioner was a registered charitable trust
running two nedical colleges and a dental college in the State of disha.



The various subnmissions made by M. Rao were a repetition of t he
submi ssi ons already made by M. Harish Salve and others. M. Rao, however,
referred to a Two-Judge Bench decision of this Court in Dr. Dinesh Kumar
Vs. Motilal Nehru Medical Colleges, Alahabad & Os. [(1985) 3 SCC 727],
wherein, while considering the question of adnmission to nedical colleges
and the All India Entrance Exam nation, it was, inter alia, held that it
should be left to the different States to either adopt or reject the
National Eligibility Entrance Test proposed to be conducted by the Medica

Council of India. M. Rao submtted that as stated by Justice V. Krishna
Iyer in the case of Jagdish Sharan & Os. Vs. Union of India & Os. [(1980)
2 SCC 768], nerit cannot be neasured in terns of nmarks alone, but hunman
synmpathies are equally inportant. The heart is as nmuch a factor as the
head in assessing the social value of a nmenmber of the nedical profession

105. In Wit Petition (Cvil) No.535 of 2012, Saveetha Institute of
Medi cal and Techni cal Sciences, a Deened University, declared as such under
Section 3 of the University Grants Conmmi ssion Act, 1956, has questioned the
i mpugned Notifications and the anmended Cl auses of the MI Regulations on
the sane grounds as in the earlier cases. M. Jayanth Mith Raj, |earned
Advocate appearing for the Petitioner, repeated and reiterated t he
submi ssions nade earlier in regard to the lawas laid down in the T.MA
Pai Foundation case (supra) and in P.A Inandar’s case (supra) and urged
that the inpugned Notifications had been issued in violation of the
decisions rendered in the said two cases and in other subsequent cases
indicating that private institutions had the right to evaluate their
adm ssi on procedure based on principles of fairness, transparency and non-
expl oi tation. M. Mth Raj submitted that in the absence of any
consensual arrangenment in the case of the Petitioner, the MC or the Denta
Council of India could not compel the Petitioner to accept the Nationa
Eligibility-cumEntrance Test on the basis of the inpugned Regul ations.
Learned counsel subnmitted that to that extent, the inpugned anended
Regul ations and the Notifications issued to enforce the sane were ultra
vires Articles 14, 19(1)(g) and 26 of the Constitution and were Iliable to
be struck down.

106. Wit Petition (Cvil) No.495 of 2012 and Transfered Case No. 108 of
2012 invol ve common questions regarding the conducting of NEET in English
and Hindi in the State of CGujarat, where the medium of instructions under
the Gujarat Board of Secondary Education is Cujarati. The submi ssions made
both on the behalf of the Petitioners and the State of Gujarat were ad idem
to the extent that Entry 66 of List | restricts the legislative powers of
the Central Governnent to "co-ordination and deternination of standards of
education". Thus, as long as the Common Entrance Examination held by the
State or the other private institutions did not inpinge upon the standards
| aid down by Parlianment, it is the State which can, in ternms of Entry 25 of
List Ill, prescribe such a Conmon Entrance Test in the absence of any
Central Legislation relatable to Entry 25 of List [II1l. M. KK Trivedi

| earned Advocate, appearing for the Petitioners subnmtted that the inpugned
Regul ations and Notifications were, ultra vires Section 33 of the 1956 Act,
since prescribing a Conmon Entrance Test is not one of the stated purposes

of the Act and were, therefore, liable to be struck down.

107. Appearing for the Medical Council of India, M. N dhesh Cupta
| earned Seni or Advocate, subnmitted that the Medical Council of India Act,
1956, is traceable to Entry 66 of List I, as was held in MO Vs. State of
Karnat aka [(1998) 6 SCC 131]. In paragraph 24 of the said decision it was
categorically indicated that the Indian Medical Council Act being relatable
to Entry 66 of List |, prevails over any State enactnent to the extent the

State enactnent is repugnant to the provisions of the Act, even though the
State Acts nmay be relatable to Entry 25 or 26 of the Concurrent List.



108. M. CQupta subnmitted that Entry 66 in List | enmpowers the Centra
Governnent to enact |aws for coordination and determ nation of standards in
institutions for higher education or research and scientific and technica
institutions. Learned counsel also urged that Section 19-A (1) of the
I ndi an Medi cal Council Act, 1956, provides that the Council wmy prescribe
the m ni num standards of medi cal education required for granting recognised
medi cal qualifications (other than postgraduate medical qualifications) by
universities or nmedical institutions in India. M. CGupta submitted that
Section 20 relating to post-graduate nedi cal education could also prescribe
sim | ar standards of Postgraduate Medical Education for the guidance of
Universities. M. CGupta subnitted that Section 33 of the 1956 Act,
empowers the Medical Council of India, with the previous approval of the
Central Government to make Regul ations, and provides that the Council may
make Regul ations generally to carry out the purposes of the Act, and,
wi thout prejudice to the generality of this power, such Regulations nmay
provide for "any other nmatter for which under the Act provision may be nade
by Regul ations". M. Cupta urged that it is the accepted position that
standards of education are to be deternmined by the M. The questions
whi ch have been posed on behalf of the Petitioners in these various
matters, challenging the vires of the Regul ati ons, are whether the power of
determ nati on of standards of education includes the power to regulate the
adm ssion process and determne the adnmission criteria, and whether the
determi nati on of standards of education also include the power to conduct
t he exani nati ons.

109. Responding to the two questions, M. CQupta subnmitted that once
the 1997 Regul ations were accepted by the various Medical Colleges and
Institutions as being in accordance with law and the powers vested under

Entry 66 of List |, the first 1issue stands conceded, since the 1997
Regul ations prescribing the eligibility criteria for admission in medica
courses had been accepted and acted upon by the nedical institutions. In

addition to the above, M. Qupta contended that Section 33(I) of the 1956
Act vested the MCI with powers to frame regulations to provide for the
conduct of professional exam nations, qualifications of examiners and the
conditions of admi ssion to such exam nations. M. GQupta submitted that,
under the said provision, it can be said that the MC was within its rights
to conduct the NEET and stipulate the qualifications of examiners and the
condi tions of adnission to such exam nati ons.

110. M. Cupta submtted that it would be incorrect to say that standards
of education can have no direct inpact on norns of adm ssion. Lear ned
seni or counsel pointed out that in paragraph 36 of the judgnent in Preeti
Srivastava's case (supra), it had been indicated that the standards of
education are inpacted by the <caliber of students admitted to t he
institution and that the process of selection and the criteria for
selection of candidates has an inpact on the standards of medi ca
education. M. Gupta submitted that the views expressed by this Court in
the decisions rendered in Nivedita Jain's case (supra) and that of A ay
Kumar Singh’s case (supra), which had taken a contrary view, were overruled
in Preeti Srivastava's case (supra). M. Gupta also relied on the
decision of this Court in Bharati Vidyapeeth (Deemed University) and Os.
Vs. State of Mharashtra & Anr. [(2004) 11 SCC 755], wherein while
following the decision in Preeti Srivastava’'s case (supra), it was
reiterated that prescribing standards would include the process of
adm ssion. M. CQupta subnitted that the said decision had, thereafter
been followed in Prof. Yashpal Vs. State of Chhattisgarh [(2005) 5 SCC
420]; State of MP. Vs. Gopal D. Teerthani [(2003) 7 SCC 83], Harish Verma
Vs. Rajesh Srivastava [(2003) 8 SCC 69] and in Medical Council of India Vs.
Rama Medical Coll ege Hospital & Research Centre [(2012) 8 SCC 80]. Lear ned
seni or counsel urged that the expression "standard" used in Entry 66 of
List | has been given a very wde neaning by this Court in Gujarat
Uni versity, Ahemadabad Vs. Krishna Ranganat h Mudhol kar [(1963) Supp. 1 SCR
112] and accordi ngly anyt hing concerned with standards of education would
be included within Entry 66 of List | and would be deemed to be excluded



fromother Lists. M. Gupta also placed reliance on MI Vs. State of
Kar nat aka [ 1998 (6) SCC 131], wherein it was held that it was settled |aw
that while considering the anplitude of the entries in Schedule VII of the
Constitution, the widest anplitude is to be given to the |anguage of such
Entries. M. Gupta urged that without prejudice to the contention that
Entry 66 of List | directly pernmts the adnission process and the
exam nation itself being regulated and/or conducted by the MCl, even if the
Entries did not directly so permt, the MO was entitled to regulate the
said functions since even matters which are not directly covered by the
Entries, but are ancillary thereto, can be regulated. M. GQupta subnmitted
that in Krishna Ranganath Miudhol kar’s case (supra), it was held that power
to legislate on a subject should nornmally be held to extend to al
ancillary or subsidiary matters, which can fairly and reasonably be said to
be conprehended in that subject. Reference was also nmade to the decisions
of this Court in Harakchand Ratanchand Banthia Vs. Union of India [(1969) 2
SCC 166]; ITC Vs. Agricultural Produce Market Committee [(2002) 9 SCC 232];
and Banarasi Dass Vs. WIO [ 1965 (2) SCR 355], wherein the sane principle
has been reiterated. M. Qupta subnitted that Regulations validly nade
becone a part of the Statute itself, as was indicated in State of Punjab
Vs. Devans Mbdern Breweries Ltd. [(2004) 11 SCC 26]; Annanalai University
Vs. Information & Tourism Departnment [(2009) 4 SCC 590] U P. Power
Corporation Vs. NTPC Ltd. [(2009) 6 SCC 235] and the St. Johns Teachers
Training Institute case (supra). According to M. CQupta, the NEET
Regul ati ons having been validly nade and the requisite legislation being
available in Sections 19A, 20 and 23 of the Indian Medical Council Act,
1956, the NEET Regul ations nust be deenmed to be part of the Act itself.

111. Regarding the MCI’'s power to conduct the NEET, M. Cupta urged
that once it had been held in Preeti Srivastava’'s case (supra) that the
standard of education is inpacted by the process of selection, the power to

determ ne the said process of selectionis implicit. In fact, M. CQupta
submitted that the aforesaid question stands concluded by the judgnent of
this Court in Veterinary Council of India Vs. I ndi an Counci | of

Agricultural Research [(2000) 1 SCC 750], wherein, while considering the
provisions of the Veterinary Council of India Act which were materially the
same as those of the Indian Medical Council Act, it was held relying on the
judgnent in Preeti Srivastava' s case (supra) that the Veterinary Council of
I ndia was conpetent to and had the requisite powers to hold the Al India
Entrance Exani nati on.

112. M. (@upta wurged that this Court had repeatedly enphasised how
profiteering and capitation fee and other nmalpractices have entered the
field of nedical adm ssions, which adversely affect the standards of
education in the country. Such nualpractices strike at the core of the
admi ssion process and if allowed to continue, the admi ssion process will be
reduced to a farce. It was to put an end to such mal practices that the M
i ntroduced NEET and was within its powers to do so.

113. On the necessity of furnishing draft Regulations to the State
CGovernnents, as stipul ated under Section 19A(2) and for Comittees under
Section 20, M. CQupta urged that the same was nerely directory and not
mandatory. Referring to the decision of this Court in State of UP. Vs.
Manbodhan Lal Srivastava [1958 SCR 533], Ilearned counsel subnitted that
this Court while considering the provisions of Article 320(3) of the
Constitution, which provides for consultation with the Union Public Service
Conmi ssion or the State Public Service Conmission, held that the said
requirenent in the Constitution was nerely directory and not nmandatory.
Drawing a parallel to the facts of the said case wth the facts of the
present set of cases, M. Q@upta urged that the provisions of Section 19A(2)
must be held to be directory and not mandatory and its non-conpliance could
not adversely affect the amended Regul ations and the Notifications issued
i n pursuance thereof.



M. CQupta submitted that before amending the Regul ations, detailed
interaction had been undertaken with the State Governments at various
stages. Learned counsel submitted that as far back as on 14.9.2009,
5.2.2010 and 4.8.2010, letters had been witten to various State
Governments and the responses received were considered. There were joint
meeti ngs between the various State representatives and the other concerned
parties and the concerns of nost of the State Governnments were fully
addr essed.

114. On the question of federalismand the powers of the State under
Article 254 of the Constitution, M. Gupta contended that since the M
derived its authority fromEntry 66 of List I, it is a subject which is

exclusively within the donain of the Union. M. Gupta subnitted that al
the arguments advanced on behal f of the Petitioners were on the erroneous
assunption that the Regul ati ons had been made under Entry 25 of List 111I.
M. CQupta pointed out that in paragraph 52 of the judgnent in Preeti
Srivastava’s case (supra), this Court had held t hat t he i mpugned
Regul ati ons had been framed under Entry 66, List | and that the Regulations
franmed by the MCI are binding and the States cannot in exercise of powers
under Entry 25 of List Il nake Rules and Regul ations which are in conflict
with or adversely inpinge upon the Regul ations framed by the Ml for Post-
graduat e nedical education. M. Qupta urged that since the standards laid
down by the MCI are in exercise of powers conferred by Entry 66 of List |,
the sane would prevail over all State |laws on the sane subject.

115. M. CQupta also urged that the ratio of Lavu Narendranath’s case
(supra) had been msunderstood on behalf of the Petitioners and the
argunents rai sed on behal f of Yenepoya University was based on the ratio

that Entry 66 of List | is not relatable to a screening test prescribed by
the Government or by a University for selection of students from out of a
| arge number applying for admi ssion to a particular course of study. M.

Qupta pointed out that the ratio of the decision in Preeti Srivastava's
case (supra) and in Lavu Narendranath’s case (supra) show that the
Governnent which ran the colleges had the right to nake a selection out of
a | arge nunber of candidates and for this purpose they could prescribe a
test of their own which was not contrary to any law. It was urged that in

the said case, there was no Central |egislation occupying the field. M.
Qupta urged that NEET is not a nere screening test, but an eligibility test
which fornms the basis of selection. M. Qupta submitted that any test

whi ch night be prescribed by a State Governnment woul d be against the law in
the present case, being in the teeth of the NEET Regul ati ons.

116. Wth regard to the subm ssions nade on behalf of the mnority
institutions enjoying the protection of Article 30, M. Q@Qpta contended
that reliance placed on behalf of CMC, Vellore, on the judgnent in the
Ahnmedabad St. Xavier’'s College Society Vs. State of CGujarat [(1974) 1 SCC
717], was entirely misplaced, and, in fact, the said judgnent supports a
test such as NEET. M. Cupta submitted that on a proper analysis of the
said judgnent and in particular the judgment delivered by Chief Justice
Ray, (as His Lordship then was), it would be evident that even in the said
judgnent the right of religious and linguistic mnorities to establish and
adm ni ster educational institutions of the choice of the mninorities had
been duly recogni sed. Chief Justice Ray al so observed that if the scope of
Article 30(1) is made an extension of the right under Article 29(1) as a
right to establish and adm nister educational institutions for giving
religious instruction or for inparting education in their religious
teachings or tenets, the fundanmental right of nminorities to establish and
adm ni ster educational institutions of their choice would be taken away.
It was al so observed in the judgnment that every section of the public, the
majority as well as mnmnority, has rights in respect of religion as
contenplated in Articles 25 and 26 of the Constitution. M. Qupta urged



that the whol e object of conferring the right on minorities under Article
30 is to ensure that there would be equality between the majority and the
mnority. It was urged that it is for the aforesaid reason that whenever
the mpjority community conferred upon itself a special power to overrule or
interfere with the adninistration and managenent of t he mnority
institutions, the Suprene Court struck down the said power. M. CGupta
subnitted that whenever an attenpt was made to interfere with the rights
guaranteed to religious and linguistic mnorities, as in the St. Xavier’'s
case (supra), the sanme being arbitrary and unreasonable, was struck down.
Rel i ance was al so placed on the decision in the case of Rev. Father W
Proost, and in the case of Rt. Rev. Bishop S.K. Patro, where the inpugned
order of the Secretary to the Governnent dated 22nd My, 1967, set aside
the order passed by the President of the Board of Secondary Educati on. M.
Qupta urged that in the very initial stage of judicial consideration in
these matters, in State of Kerala Vs. Very Rev. Mther Provincial [(1970)
2 SCC 417], the inpugned provisions required nom nees of the University and
the Governnent to be included in the Governing Body. The sane being a
direct infringement on the rights of the mnmnorities to establish and
adm nister institutions of their choice, the inpugned provision was struck
down.

117. M. CGupta subnitted that in each of +the aforesaid cases, an
attenpt was nmade by the majority to take over the managenent and to inpose
its substantive views. Learned counsel submitted that NEET does nothing of
the sort, since it did not infringe any of the rights guaranteed either
under Article 19(1)(g) or Articles 25, 26, 29 and 30 of the Constitution

M. Qupta wurged that the various questions raised on behalf of the
Petitioners herein have been fully answered in P. A Inandar’s case (supra).
They also nmeet the tests prescribed in the St. Xavier’s case (supra) as
well. M. CGupta urged that Justice Khanna in paragraph 105 of the judgnent
observed that Regul ations which are calculated to safeguard the interests
of teachers would result in security of tenure and would attract conpetent
persons for the posts of teachers and are, therefore, in the interest of
mnority educational institutions, and would not violate Article 30(1) of
the Constitution. M. CQupta urged that by the same reasoning, Regulations
which are in the interest of the students and wll attract the nost
meritorious students, are necessarily in the interest of the mnority
institutions and do not, therefore, violate their rights wunder Article
30(1) of the Constitution.

118. M. CGupta submtted that in the St. Xavier’s case (supra), Justice

Khanna had indicated in his separate judgnent the dual tests of
reasonabl eness and of nmeking the institution an effective vehicle of
education for the mnority comunity and others who resort to it. M

Gupta subnitted that NEET nmeets the test of reasonableness and fully
assists in making the institution an effective vehicle of education, since
it ensures admi ssion for the nost meritorious students and al so negates any
possibility of adm ssions being nade for reasons other than nerit wthin
each category. M. Qupta submitted that, in fact, in paragraph 92 of the
judgnent, Justice Khanna had observed that "a regulation which is designed
to prevent nal adm nistration of an educational institution cannot be said
to offend C ause (1) of Article 30". M. Qupta re-enphasized that NEET
was not in any way against the rights vested in educational institutions,
being run by the minorities, but it was in the interest of such mnorities
to have their nost neritorious students in the best institutes.

119. Dealing with the various tests referred to on behalf of the
Petitioners in the different cases, M. Gupta submitted that the ratio in
the T.M A. Pai Foundation case (supra) also supports the NEET Regul ations.
M. Qupta contended that the right of minority institutions to admt
students was not being denied, inasnmuch as, the concerned institutes could
admt students of their own conmunity, but from the Ilist of successfu

candi dat es who appear for the NEET. M. Qupta submitted that in the



aforesai d judgnent it was al so observed that nerit is usually determ ned by
a comon entrance test conducted by the institution or in case of
prof essi onal coll eges, by government agencies. M. Qupta submitted that it
had al so been enphasi zed that Regulations in national interest are to apply
to all educational institutions, whether run by a mnority or non-
mnorities and that an exception to the right under Article 30 is the power
of the State to regulate education, educational standards and allied
matters. M. CQupta subnmitted that in the T.MA Pai Foundation case
(supra), it had been indicated that regulatory nmeasures for ensuring
educational standards and nmi ntai ning excell ence thereof are no anathema to
the protection conferred by Article 30(1).

120. M. CQupta subnmitted that the adm ssion process followed by CMC
Vellore, failed to neet any of the tests relating to transparency and
fairness and lack of arbitrariness. M. GQupta pointed out that, in the

case of a candidate for admission in the Under-graduate or Post-graduate
courses in the said institution, a candidate cannot be selected unless he
is sponsored by the Diocese and the conpetition is linted to the
particul ar candi dates, who had been sponsored by a particular D ocese,
which M. Qupta subnmitted is violative of Article 14 of the Constitution
and also the principles of nerit.

M. CQupta urged that as far as the application of Articles 25 and
26 of the Constitution in matters rel ating to est abl i shnent and
adm ni stration of educational institutions is concerned, the sane has to be
read in relation to matters of religion and with respect to religious
practices which forman essential and integral part of religion. Lear ned
counsel submitted that the rights protected under Articles 25 and 26 are
available to individuals and not to organi zed bodi es, such as CMC, Vellore,
or other minority run institutions, as had been held by this Court in
Sardar Vs. State of Bonbay [1962 Supp. (2) SCR 496], wherein it was
observed that the right guaranteed by Article 25 is an individual right.
The said view was subsequently endorsed in Sri Sri Sri Lakshmana Yatendrulu
Vs. State of A P. [(196) 8 SCC 705]. M. CQupta submitted that, having
regard to the above, the various associations and mnorities, which had
chal | enged the inmpugned Regul ati ons, were not entitled to do so and their
applications were liable to be dism ssed.

121. M. CQupta submitted that the inmpugned Regulations would apply
equally to "Deenmed Universities", declared to be so under Section 3 of the
University Grants Commi ssion Act, 1956, hereinafter referred to as the "UGC

Act", since it cannot be argued that the Deemed University will not follow
any rules at all. M. Gupta pointed out that in the Bharati Vidyapeeth's
case (supra), this Court had held that the standards prescribed by
statutory authorities, such as the Medical Council of India, governed by

Entry 66 of List | of the Seventh Schedule to the Constitution, nust be
applied, particularly when the Deened Universities seek recognition of the
medi cal courses taught by them under the provisions of the 1956 Act. M.
Qupta submitted that the Deened Universities cannot take the benefit of
recogni tion under the 1956 Act, but refuse to follow the norns prescribed
t her ei n.

M. Qupta pointed out that it had inter alia been indicated in
paragraph 24 of the affidavit filed on behalf of the Conmission that the
Conmi ssion was also of the viewthat all the constituent nedical colleges
of "Deened Universities" nmay be asked to conply with the Notification dated
21.12. 2010, issued by the Medical Council of India, in viewof Article 6.1
inthe UGC (Institutions Deenmed to be Universities) Regulations, 2010,
whi ch states that:

" Admi ssion of students to all deened to be universities, public
or private, shall be nmade strictly on nmerit based on an Al



India exanmination as prescribed by the Regulations and in
consi stence with the national policy in this behalf, from tinme
to tine."

122. On the percentile systemof grading, which had been touched upon
by Dr. Dhawan, it was subnmitted that the said system of ranking/ grading
was being followed internationally in nmany of the premier institutions
around t he gl obe.

123. Adverting to the subm ssions nade by M. L. Nageshwara Rao, on
behal f of the States of Andhra Pradesh and Tanil Nadu, regarding the
enactnent of the A P. Educational Institutions (Regulation of Adm ssions

and Prohibition of Capitation Fee) Act, 1983, on the basis of the
Presidential Order dated 10th May, 1979, made under Article 371-D of the
Constitution, M. Qupta submitted that neither the said Article nor the
Presidential Order was concerned with standards of education. M. GQGupta
urged that a reading of Sub-clause (1) of Article 371-D of the Constitution
makes it clear that it confers powers on the President to make an Oder
with regard to the State of Andhra Pradesh "for equitable opportunities and
facilities for the people belonging to different parts of the State".
M. Qupta urged that the State legislation providing for State |eve

entrance exanmnation is not relatable to Article 371-D and, as such, the
State legislation had to yield to the Union legislation, which M. Gupta
urged had been the consistent view taken in Govt. of A P. Vs. Mhd. Ghouse
Mohi nuddi n [ (2001) 8 SCC 416]; V. Jaganadha Rao Vs. State of A P. [(2001)
10 SCC 401]; and NTR University of Health Sciences Vs. G Babu Rajendra
Prasad [(2003) 5 SCC 350].

124, As to the wei ghtage of marks being given up to a maxi num of 30%
to governnment servants serving in renote areas, M. Qupta said that the
same had been upheld by this Court in State of MP. Vs. Gopal D. Tirthan

[ (2003) 7 SCC 83].

125. Replying to the submissions nade on behalf of some of the
other Petitioners and, in particular, on behalf of the Christian Medica
Col | ege, Ludhiana, in Wit Petition No. 20 of 2012, M. (QGupta urged that
Section 3B of the 1956 Act enpowers the Board of Governors to exercise the
powers and di scharge the functions of the Council and, accordingly, even if
t he appoi ntnent of the nmenbers of the Board of Governors was ad hoc in
nature, it made no difference to their working and discharging the
functions of the Council.

126. M. Qupta wurged that private bodies and religious and
linguistic mnorities have a fundanental right to establish and adm nister
medi cal institutions or other institutions of their choice wunder Articles
19(1)(g) and 30 of the Constitution, but such right was not wunfettered and
did not include the right to nmladmnister the respective institutions.
Learned counsel urged that in the nane of protection under Articles 25, 26
and 30 of the Constitution, an institution run by a religious or [Ilinguistic
mnority did not have the right to | ower the standards of education set by
the Medical Council of India or to recruit staff, who were not properly
qualified, or to deprive the students of the necessary infrastructure to
run such courses. Accordingly, the Ml was within its jurisdiction to |lay
down proper standards and to also conduct an All-India Entrance Exam nation

to elinnate any possibility of nmalpractice. M. Gupta urged that the
several Wit Petitions filed on behalf of both States and private
individuals and religious and linguistic minorities are, therefore, Iliable

to be dismssed with appropriate costs.



127. M. Sidharth Luthra, learned Additional Solicitor Gener al
appearing for the Union of India, in the Mnistry of Health and Fanily
Wl fare, at the very outset, subnitted that the Union of India fully
supported the stand of the MI. M. Luthra urged that the inpugned
Notifications amending the Regulations in regard to the introduction of
NEET for both graduate nmedical education and post - gr aduat e medi ca
education had been validly nmade under powers conferred upon the M under
Section 33 of the 1956 Act, upon obtaining the previous sanction of the
Central GCovernnent, as required under the said Section. M. Lut hra
subnmitted that there was a definite rationale behind holding a single
exam nation. The |learned ASG urged that the NEET Regulations had been
franed by the MCI, after due deliberations with the Central Governnment and,
broadly speaking, the logic behind enacting the said Regulations were to
introduce unifornmity of standards, nerit and transparency and to | essen the
hardshi p of aspiring students. M. Luthra wurged that the NEET and the
anendi ng Regul ati ons, which had been inpugned, were not wultra vires since
the 1956 Act is relatable to Entry 66 of the Union List and prevails over
any State enactment, even though the State Acts nmay be relatable to Entry
25 or 26 of the Concurrent List, to the extent the provisions of the State
Acts were repugnant to the Central |[egislation. M. Luthra urged that
Regul ations framed under Section 33 of the 1956 Act, wth the previous
sanction of the Central CGovernnent, have statutory status and the said
Regul ations were framed to carry out the purposes of the said Act.

128. M. Luthra repeated M. Qupta's subnission that the rights of the
mnorities preserved under Article 30 were not adversely affected or
prejudiced in any way, as had been explained in P.A Inandar’s case

(supra). The learned ASG submitted that NEET had been introduced in the
national interest to ensure that neritorious students did not suffer the
probl em of appearing in nultiple exam nations conducted by various agencies
which also resulted in different standards for admission, which had the
effect of conpromising merit. M. Luthra urged that the earlier system of
mul ti pl e exam nations was neither in the national interest nor in the
interest of maintaining the standards of nedical education, nor did it
serve the interest of poor/mddle class students who had to buy forns of
several exam nations and travel across the country to appear in multiple

exam nations. It was urged that any Regulation framed in the nationa
i nterest nmust necessarily apply to all educational institutions, whether
run by the majority or the mnority groups. It was also urged that such a

Regul ation nmust necessarily be read into Article 30 of the Constitution

M. Luthra referred to the views expressed in that behalf in Paragraph 107
of the judgnent in the T.MA. Pai Foundation case (supra). The I|earned ASG
subnitted that the amended Regul ations do not restrict or in any nanner
take away the rights of the minority institutions wunder Articles 19(1)(9)
and 30 of the Constitution to admt students fromtheir comunity.

129. M. Luthra reiterated the subnissions nmade by M. Gupta that the
right conferred on the religious and linguistic minorities to admnister
educational institutions of their choice, is not an absolute right and rmay
be regul ated in certain special circunstances.

130. The | earned ASG also wurged that the nerit list to be
published on the results of the NEET, will contain all the details of each
candidate, including the State, category, mnority status, caste and triba
status in front of his/her name and rank so that there would be no
hi ndrance whatsoever in inplenenting the constitutional principles of
reservation and nminority rights and merit. Furthernore, the transparency in
the process of admi ssion would also be fully achieved.



131. On the question of different mediums of instruction in

school s throughout the country, M. Luthra submitted that the NEET - UG
woul d be conducted in nultiple |anguages, such as English, Hindi, Telegu

Assanmese, Qujarati, Marathi, Tami| and Bengali, and hence, the subm ssions
made that NEET was not being conducted in the regional |anguages, is

ni sl eadi ng.

132. One other inportant aspect touched upon by M. Luthra is
with regard to the syllabus for NEET, which would be based on the CBSE
syl labus. The | earned ASG subnitted that the syllabus for NEET had been
prepared by the MCl, after obtaining feedback fromdifferent stake-holders,
including the National Board and State Boards, across the country. M.
Luthra submitted that the Regul ations have been anended to inplenent the
provi sions of the Act so as to neet the difficulties, which had been raised
by some of the States. The |earned ASG subnitted that the NEET Regul ations
were clearly within the conpetence and jurisdiction of the Medical Counci

in the discharge of its obligations to carry out the purposes of the Act,
as had been enjoined in the different decisions of this Court and, in
particular, in Preeti Srivastava' s case (supra). The |earned ASG urged that
t he objections which had been sought to be taken on behalf of the various
Petitioners, including the State Governments, with regard to the holding of

the NEET examination, were wholly mnisconceived and were Iliable to be
rej ect ed.
133. Various issues of singular inportance, sone of which have been

considered earlier, arise out of the submissions made on behalf of the
respective parties questioning the vires of the anmended regul ati ons
relating to Under-graduate and Post-graduate medi cal education, nanely,

(i) The validity of the MC Regul ations and the DCl Regul ati ons
and the anendnents effected therein with regard to Under-graduate
and Post-graduate courses of medicine in nmedical and dental colleges
and institutions in the light of Section 19A(2) of the Indian
Medi cal Council Act, 1956, and the corresponding provisions in the
Dentists Act, 1948.

(ii) The jurisdiction and authority of the Ml and the DC to
conduct a single National Eligibility-cum Entrance Test for
adm ssion to the MB.B.S., B.D.S. and Post-graduate courses in both
t he di sciplines.

(i) The rights of the States and private institutions to
establish and administer educational institutions and to admt
students to their MB.B.S., B.D. S. and Post-graduate courses;

(iv) The inmpact of NEET on the rights guaranteed to religious
and linguistic mnorities under Article 30 of the Constitution

(v) Do the inpugned Regul ations cone within the anbit
of Entry 66, List |, of the Seventh Schedule to the Constitution?;
(vi) The effect of Presidential orders made under Article 371D

of the Constitution of |ndia.

134. Despite the various issues raised in this batch of cases, the
central issue relates to the validity of the anmended Regulations and the
right of the MCI and the DCl thereunder to introduce and enforce a common
entrance test, which has the effect of denuding the State and private
institutions, both aided and wunaided, sonme enjoying the protection of
Article 30, of their powers to adnit students inthe MB.B.S., B.DS and
t he Post-graduate Courses conducted by them There is little doubt that
t he inpugned Notifications dated 21.12.2010 and 31.5.2012, respectively,
and the anended Regulations directly affect the ri ght of private
institutions to adnmt students of their choice by conducting their own
entrance exani nations, as they have been doing all along. Attractive



though it seenms, the decision taken by the MCI and the DCl to hold a single
National Eligibility-cumEntrance Test to the MB.B.S., B.D.S. and the Post-
graduate courses in nedicine and dentistry, purportedly with the intention
of maintaining high standards in nedical education, is fraught wth
difficulties, not the |east of which is the conpetence of the MI and the
DCl to frane and notify such Regul ations. The ancillary issues which arise
inregard to the main issue, relate to the rights guaranteed to citizens
under Article 19(1)(g) and to religious and linguistic mnorities under
Article 30 of the Constitution, to establish and admnister educationa
institutions of their choice.

135. Doubts have been raised regarding the competence of the MI and
the DCl to amend the 1997 and 2000 Regul ations, or the 2007 Regulation and
to issue the inpugned Notifications to cover all the nedical institutions

in the country, which have their own procedures relating to admissions to
the MB.B.S., B.D.S. and Post-graduate Courses which passed the triple test
indicated in P.A Inandar’'s case (supra). The wvalidity of the M
Regul ations of 1997 and 2000 and the DC Regulations of 2007 and the
anendnments effected therein has been questioned with reference to Sections
19A(2) and 20 of the 1956 Act and Section 20 of the 1948 Act. Wi | e
enpowering the MCI and the DCl to prescribe mnimm standards of nedical

education required for granting recognised nedical qualifications, it has
al so been stipulated that the copies of the draft Regulations and al

subsequent anmendnments thereof are to be furnished by the Council to all the
State CGovernnents and the Council shall, before submitting the Regulations

or any anendnent thereof, as the case nay be, to the Central Governnent for
sanction, take into consideration the coments of any State Governnent
received within three nmonths fromthe furnishing of such copi es. The said
provi sions do not appear to have been conplied with by the Ml or the DC,
whi ch rendered the Regul ations and the anmendnents thereto i nval i d. On
behal f of the MCl an attenpt was nade to justify the omission by urging
that the directions were only directory and not nandatory. In support of
such a contention reliance was placed on WManbodhan Lal Srivastava's case
(supra), wherein the provisions of Article 320(3) of the Constitution
providing for consultation with the Union Public Service Conmission or the
State Public Service Commi ssion, were held to be directory and not
mandatory. A submi ssion was al so made that before the Regulations were
amended, MCI had interacted with the State Governnments and letters had also
been exchanged in this regard and the responses were taken into account by
the Council while anmendi ng the Regul ati ons.

136. We are afraid that the said anal ogy woul d not be applicable to the
facts of these cases. The direction contained in Sub-section (2) of
Section 19A of the 1956 Act makes it a pre-condition for the Regulations
and all subsequent anmendrments to be submitted to the Central Governnent for

sanction. The Council is required to take into consideration the coments
of any State Governnent within three nmonths fromthe furnishing of copies
of the draft Regul ations and/or subsequent anendnents thereto. There is

nothing to show that the MCl ever sent the draft anended Regul ations to the
different State Governnents for their views. The submission of the draft
Regul ations and all subsequent anendnents thereto cannot be said to be
directory, since wupon furnishing of the draft Regulations and al
subsequent anendnents thereto by the Council to all the State Governments,
the Council has to take into consideration the cooments, iif any, received
fromany State Governnent in respect thereof, before subnitting the sane to
the Central CGovernment for sanction

137. The fact situation in Manbodhan Lal Srivastava' s case (supra) was
different fromthe fact situation in this batch of cases. Article 320(3) of
the Constitution provides for consultation by the Central or State
Government with regard to the matters enunerated therein. In the instant
case, it is not a case of consultation, but a case of inputs being provided
by the State Governnments in regard to the Regulations to be franed by the



MCI or the DCl. Realising the difficulty, M. Gupta had argued that since
the 1997 and 2000 Regul ati ons had been acted upon by the concerned parties,
the sane nust be held to have been accepted and the validity thereof was no
| onger open to chall enge.

138. M. Cupta’s aforesaid subm ssions cannot be accepted, inasnmuch as, an
invalid provision cannot be validated sinply by acting on the basis
t her eof .

139. M. Qupta has al so urged that the MCl derived its authority for
fram ng the Regul ations and/or effecting anendnments thereto from Entry 66
List I, which is within the donmain of the Central Governnent. Accordingly,

the sane woul d have primacy over all State | aws on the subject.

140. M. CQupta’s said submission finds support in Preeti Srivastava's case
(supra), wherein it has been held that the Regulations franed by the MCl is
bi ndi ng upon the States having been framed under Entry 66, List | of the
Seventh Schedule to the Constitution. But, where does it take us as far as
these cases are concerned which derive their rights and status under
Articles 19(1)(g), 25, 26, 29(1) and 30 of the Constitution? Can the rights
guaranteed to individuals and also religious and Ilinguistic mnorities
under the said provisions of the Constitution, be interfered with by
| egislation and that too by way of del egated |egislation?

141. The four inmpugned Notifications dated 21.12.2010 and 31.5.2012 nake it
clear, in no uncertain terns, that all adm ssions to the MB.B.S. and the
B.D.S. courses and their respective Post-graduate courses, shall have to be
made solely on the basis of the results of the respective NEET, thereby
preventing the States and their authorities and privately-run institutions
from conducting any separate examination for admtting students to the
courses run by them Al though, Article 19(6) of the Constitution recognizes
and permts reasonable restrictions on the right guaranteed under Article
19(1)(g), the course of action adopted by the MCI and the DCI would not, in
our view, qualify as a reasonable restriction, but wuld anpbunt to
interference with the rights guaranteed under Article 19(1)(g) and, nore
particularly, Article 30, which is not subject to any restriction simlar
to Article 19(6) of the Constitution. O course, over the years this Court
has repeatedly observed that the right guaranteed wunder Article 30, gives
religious and linguistic mnorities the right to establish and adninister
educational institutions of their choice, but not to nal adm nister them and
that the concerned authorities could inpose conditions for maintaining high
standards of education, such as laying down the qualification of teachers
to be appointed in such institutions and also the curriculumto be followed
therein. The question, however, is whether such neasures would also
include the right to regulate the adnmissions of students in the said
institutions.

142. The first, second, third and fourth issues referred to herei nabove in
paragraph 133, are interningled and are taken up together for the sake of
conveni ence. The aforesaid i ssues have been considered and answered by
this Court in the Ahnmedabad St. Xavier's College Society case (supra), St

Stephen’s College case (supra), Islamc Acadeny case (supra), P. A
I nandar’ s case (supra) and exhaustively in the TMA Pai Foundation case
(supra). Can, therefore, by purporting to take neasures to naintain high
educational standards to prevent maladninistration, the MI and the DC
resort to the anended MCI and DCl Regulations to circunvent the judicia
pronouncenents in this regard? The answer to such question would obviously
have to be in the negative.



143. The Suprenme Court has consistently held that the right to
adm ni ster an educational institution would also include the right to admt
students, which right, in our view, could not be taken away on the basis of
Notifications issued by the MO and the DCl which had no authority, either
under the 1956 Act or the 1948 Act, to do so. The MJ and the DCl are
creatures of Statute, having been constituted under the Indian Medica
Counci | Act, 1956, and the Dentists Act, 1948, and have, therefore, to
exercise the jurisdiction vested in themby the Statutes and they cannot
wander beyond the sane. O course, under Section 33 of the 1956 Act and
Section 20 of the 1948 Act, power has been reserved to the two Councils to
frane Regul ations to carry out the purposes of their respective Acts. It
is pursuant to such power that the MIJI and the DC has framed the
Regul ations of 1997, 2000 and 2007, which set the standards for maintaining
excel l ence of nedical education in India. The right of the MC and the DC
to prescribe such standards has been duly recognised by the Courts.
However, such right cannot be extended to controlling all adm ssions to the
MB.B.S., the B.D.S. and the Post-graduate Courses being run by different
medi cal institutions in the country. At best, a certain degree of contro
may be exercised in regard to aided institutions, where on account of the
funds being provided by the Governnent, it may have a say in the affairs of
such institutions.

144. These questions have al ready been considered and decided in the
T.M A Pai Foundation case (supra), wherein, it was categorically held that
the right to adnmit students being an essential facet of the right of a
private medical institution, and, in particular, mnority institutions
whi ch were unai ded, non-capitation fee educational institutions, so long as
the process of admission to such institutions was transparent and nerit was
adequately taken care of, such right could not be interfered with. Even
with regard to aided mnority educational institutions it was indicated
that such institutions would al so have the sane right to admt students
belonging to their community, but, at the same time, it should also admit a
reasonabl e nunber of non-minority students which has been referred to as
the "sprinkling effect” in the Kerala Education Bill case (supra).

145. The rights of private individuals to establish and adm nister
educational institutions under Article 19(1)(g) of the Constitution are now
wel | -established and do not require further elucidation. The rights of
unai ded and aided religious and linguistic mnorities to establish and
adm ni ster educational institutions of their choice under Article 19(1)(9),
read with Article 30 of the Constitution, have cone to be crystalised in
the various decisions of this Court referred to hereinabove, which have
settled the law that the right to adnmt students in the different
educational and nmedical institutions is an integral part of the right to
adm ni ster and cannot be interfered with except in cases of
mal adm ni stration or |ack of transparency. The inpugned Regul ations, which
are in the nature of delegated legislation, wll have to nake way for the
Constitutional provisions. The freedom and rights guar ant eed under
Articles 19(1)(g), 25, 26 and 30 of the Constitution to all citizens to
practise any trade or profession and to religious mnorities to freedom of
conscience and the right freely to profess, practise and pr opagat e
religion, subject to public order, norality and health and to the other
provisions of Part [1lIl of the Constitution, and further to mmintain
institutions for religious and charitable purposes as guaranteed under
Articles 25 and 26 of the Constitution, read wth the rights guaranteed
under Article 30 of the Constitution, are also well-established by various
pronouncenents of this Court. Over and above the aforesaid freedons and
rights is the right of citizens having a distinct |anguage, script or
culture of their own, to conserve the sanme wunder Article 29(1) of the
Constitution.



146. Nowhere in the 1956 Act nor in the MI Regulations, has the
Council been vested with any authority to either conduct exam nations or to
direct that all adm ssions into different nedical colleges and institutions
in India wuld have to be on the basis of one cormbn National Eigibility-
cum Entrance Test, thereby effectively taking away the right of the
different nedical colleges and institutions, including those run by
religious and linguistic minorities, to make adnissions on the basis of
their own rules and procedures. Although, M. CGupta has contended that
Section 33(1) of the 1956 Act entitles the MI to make regulations
regardi ng the conduct of professional exam nations, the sane, in our view,
does not enpower the MCI to actually hold the entrance exami nation, as has
been purported to be done by the holding of the NEET. The power to frane
regul ati ons for the conduct of professional exam nations is a far cry from
actually holding the exanminations and the tw cannot be equated, as
suggested by M. Gupta.

147. Al 't hough, the controversy has been extended to include the
anendnments made to the Entries in the Second and Third Lists of the Seventh
Schedul e to the Constitution and the deletion of Entry 11 from the State
List and the introduction of Entry 25 in the Concurrent List, on behalf of
the MCl it has been reiterated that the inpugned Notifications and anended
Regul ati ons had been nade under Entry 66 of List | by the MO acting on its
del egated authority and would, therefore, have an overriding effect over
any State |law on the subject.

As already indicated hereinbefore, the right of the MI to franme
Regul ati ons under Entry 66, List |, does not take us anywhere, since the
freedons and rights sought to be enforced by the Petitioners flow from
Articles 19(1)(g), 25, 26, 29(1) and 30 of the Constitution which cannot be
superseded by Regulations framed by a Statutory authority by way of
del egated |l egislation. The fact that such power was exercised by the M
and the DCl with the previous approval of the Central Governnent, as
contenpl at ed under Section 33 of the 1956 Act and under Section 20 of the
1948 Act, would not bestow upon the Regul ations framed by the MCI and DCl,
which are in the nature of subordinate legislation, prinmcy over the
Constitutional provisions indicated above. A feeble attenpt has been nade
by M. GQupta to suggest that admission into institutions run by the
Christian Church depended on selection of students by the Diocese. Thi s
procedure, according to M. Gupta, was against the concept of recognition
of merit.

148. In our judgnent, such a stand is contrary to the very essence of
Articles 25, 26, 29(1) and 30 of the Constitution. In view of the rights
guaranteed under Article 19(1)(g) of the Constitution, the provisions of
Article 30 should have been redundant, but for the definite object that the
framers of the Constitution had in nmnd that religious and |Ilinguistic
m norities should have the fundanental right to preserve their traditions
and religious beliefs by establishing and admi ni stering educati ona
institutions of their choice. There is no material on record to even
suggest that the Christian Medical College, Vellore, or its counter-part in
Ludhiana, St. John’s College, Bangalore, or the Ilinguistic mnority
institutions and other privately-run institutions, aided and unaided, have
indulged in any nmal practice in nmatters of adnmission of students or that
they had failed the triple test referred to in P.A. Ipnamdar’s case
(supra). On the other hand, according to surveys held by independent
entities, CMC, Vellore and St. John’s Medical Coll ege, Bangal ore, have been
pl aced among the top Medical Colleges in the country and have produced sone
of the nost brilliant and dedi cated doctors in the country believing in the
phil osophy of the institutions based on Christ’'s nministry of healing and
caring for the sick and mai ned.



149. Although, there is some difference of opinion as to the right to
freedom of religion as guaranteed under Article 25 of the Constitution
being confined only to individuals and not organizations in regard to
religious activities, Article 26(a) very clearly indicates that subject to
public order, norality and health, every religious denom nation or any
section thereof shall have the right to establish and maintain institutions
for religious and charitable purposes. The enphasis is not on religious
pur poses alone, but extends to charitable purposes also, which would
include the running of a hospital to provide |owcost, but efficient

medi cal care to all, which the CMC, Vellore, and other private mssionary
hospitals of different denominations are doing. So long as a private
institution satisfies the triple test indicated in P.A |Inandar’s case

(supra), no objection can be taken to the procedure followed by it over the
years in the matter of adm ssion of students into its MB.B.S. and Post-
graduate courses in nedicine and other disciplines. Except for alleging
that the admi ssion procedure was controlled by the Church, there is nothing
even renotely suggestive of any formof naladmnistration on the part of
the medical institutions being run by the Petitioner Association

150. This brings us to the issue regarding the inpact of the NEET on
the right of the religious and Ilinguistic mnorities in view of the
provisions of Article 30(1) of the Constitution. Al t hough, the said
guestion has been dealt with to sone extent while dealing wth the other
i ssues, certain aspects thereof still need to be touched upon. As has been
ment i oned herei nbefore, having regard to the provisions of Article 19(1)(9)
of the Constitution, the provisions of Article 30 would have been redundant
had not the franers of the Constitution had sone definite object in mnd in
including Article 30 in the Constitution. This Court has had occasion in
several matters to consider and even deal wth the question. In the
Ahrmedabad St. Xavier's College Society case (supra), it was held that the
right under Article 30(1) is more in the nature of protection and was
intended to instill confidence in nminorities against any executive or
| egi slative encroachment on their right to establish and admi ni ster
educational institutions of their choice. Wile the aforesaid observations
help in wunderstanding the intention of the Constituent Assenbly in
including Article 30 in the Constitution as a fundanental right wuntranmeled
by any restrictions, as in the case of other fundamental rights, the rea

spirit of the said Article has been captured by Justice V. Krishna Ilyer in
Jagdi sh Sharan’s case (supra), wherein His Lordship observed that nerit
cannot be neasured in terns of narks alone, but human synpathies are
equal ly inportant. His Lordship’s further observations that the heart is
as much a factor as the head in assessing the social value of a nenber of
the medi cal profession, conpletes the picture. This, in fact, is what has
been attenpted to be conveyed by M. Harish Salve, appearing for the OCMC
Vel lore, while submitting that under Article 30 of the Constitution an
educational institution nust be deemed to have the right to reject a
candi dat e havi ng superior marks as against a candidate who having |Iesser
mar ks conforned to the beliefs, aspirations and needs of the institution
for which it was established.

151. One of the el even questions which came to be considered by the
El even Judge Bench in the T.MA. Pai Foundation case, namely, Question
5(a), was whether the mnority's rights to establish and admnister
educational institutions of their choice would include the procedure and
met hod of adm ssion and sel ection of students. Wiile dealing with one of
the five issues refornulated by the Chief Justice as to whether there can

be Governnment regulations in case of private institutions and, iif so, to
what extent, it was indicated in the majority judgnent that the right to
establish and admi ni ster broadly conprises various rights, including the
right to admt students in regard to private unai ded non-mnority
educational institutions. It was further observed that, although, the
right to establish an educational institution can be regulated, such
regul atory nmeasures nust, in general, be to ensure the nmaintenance of
proper acadenic standards, atnosphere and infrastructure (1 ncl udi ng

qualified staff) and the prevention of mal adm nistration by those in-charge



of managenent, and that the fixing of a rigid fee structure, dictating the
formati on and conposition of the Governing Body, conpul sory nomnation of
teachers and staff for appointment or nominating students for adm ssions,
woul d be unacceptable restrictions.

152. As far as private unai ded professional colleges are concerned, the
majority viewwas that it would be wunfair to apply the sane rules and
regul ations regulating adm ssion to both aided and wunaided professiona
institutions. In that <context, it was suggested that it would be
perm ssible for the University or the Government at the time of granting
recognition, to require a private unaided institution to provide for nerit-
based sel ection, while, at the sane tine, giving the nanagenent sufficient
discretion in admtting students, which could be done by reserving a
certain percentage of seats for admi ssion by the nmanagenent out of those
students who had passed a common entrance test held by itself, while the
rest of the seats could be filled up on the basis of counselling by the
St ate agency, which would take care of the poorer and backward sections of
soci ety.

153. However, as far as the aided private minority institutions
are concerned, the inter-play between Article 30 and Article 29(2) of the
Constitution was taken note of in the majority decision and after
consi dering the various decisions on the said issue, including the decision
in DDAV. College Vs. State of Punjab [(1971) 2 SCC 269] and the Ahnedabad
St. Xavier's College Society case (supra), reference was nmde to the
observations nmade by Chief Justice Ray, as His Lordship then was, that, in
the field of administration, it was not reasonable to claim that mnority
institutions would have conpl ete autonony. Checks on the administration
woul d be necessary in order to ensure that the administration was efficient
and sound and woul d serve the academ ¢ needs of the institution. Ref erence
was al so made to the concurring judgrment of Khanna, J., wherein the | earned
Judge, inter alia, observed that the right conferred upon religious and
linguistic mnorities under Article 30 is to establish and admnister
educational institutions of their choi ce. Admi ni stration connot es
managenent of the affairs of the institution and such managenent nmnust be
free of control so that the founders or their nomnees could nould the
institution as they thought fit and in accordance with the ideas of how the
interest of the comunity in general and the institution in particular
woul d be best served. The |earned Judge was of the view that the right of
the mnorities to admi nister educational institutions did not prevent the
maki ng of reasonable regulations in respect of such institutions, but such
regulations could not inpinge upon the mnority character of t he
institution and a bal ance had to be naintai ned between the two objectives
- that of ensuring the standard of excellence of the institution and that
of preserving the right of mnorities to establish and administer their
educational institutions.

154. The | earned Judges also approved the view taken in the St
Stephen’s College case (supra) regarding the right of aided mnority
institutions to give preference to students of its own community for
adm ssi on. Their Lordships, however, had reservations regarding t he
rigidity of percentage of students belonging to the mnority conmmunity to
be adnitted.

155. Wile answering Question 4 as to whether the adm ssion of students to
mnority educational institutions, whether aided or wunaided, can be
regul ated by the State Governnent or by the University to which the
institution is affiliated, the I|earned Judges held that adnission of
students to unaided nminority educational institutions, nanely, schools and
under - graduat e col | eges, cannot be regulated by the State or the University
concerned, except for providing the qualifications and mninum conditions



of eligibility in the interest of academ c standards. The |earned Judges
further held that the right to adnmt students, being an essential facet of
the right to admnister educational institutions of their choice, as
contenpl ated under Article 30 of the Constitution, the State Governnent or
the University may not be entitled to interfere with that right, so long as
the adnission to the unaided educational institutions was on a transparent
basis and nerit was adequately taken care of. The learned Judges went on
to indicate that the right to adninister, not being absolute, there could
be regul atory nmeasures for ensuring educational standards and maintaining
excellence thereof, and it was nore so in the matter of admssions to
prof essional institutions.

156. In answering Question 5(a), as to whether the rights of mnorities to
establish and adni ni ster educational institutions of their choice would
i nclude the procedure and nethod of admission and selection of students,
the | earned Judges held that a mnority institution my have its own
procedure and nmet hod of admission as well as selection of students, but
such a procedure nust be fair and transparent and the selection of students
i n professional and hi gher educational colleges should be on the basis of
merit and even an unaided mnority institution should not ignore the nerit
of the students for adm ssion while exercising its right to admt students
to professional institutions. On the question whether the rights of
mnority institutions regarding adm ssion of students and to lay down the
procedure and net hod of admi ssion would be affected, in any way, by receipt
of State aid, the | earned Judges were of the viewthat while giving aid to
professional institutions, it would be permissible for the authority giving
aid to prescribe conditions in that regard, w thout, however, affecting the
right of such institutions to actually adnmt students in the different
courses run by them

157. What can ultimately be culled out fromthe various observations nade
in the decisions on this issue, comrencing fromthe Kerala Education Bil
case (supra) to recent tinmes, is t hat adm ssi ons to educati ona
institutions have been held to be part and parcel of the right of an
educational institution to adm nister and the same cannot be regulated,
except for the purpose of laying down standards for nmaintaining the
excel l ence of education being provided in such institutions. In the case
of aided institutions, it has been held that the State and ot her
authorities may direct a certain percentage of students to be adnmitted
other than by the method adopted by the institution. However, in cases of
unai ded institutions, the position is that except for |aying down standards
for maintaining the excellence of education, the right to admt students
into the different courses could not be interfered with. In the case of
aided mnority institutions, it has been held that the authority giving aid
has the right to insist upon the adnmission of a certain percentage of
students not belonging to the mnority community, so as to maintain the
bal ance of Article 19(2) and Article 30(1) of the Constitution. Even with
regard to unaided mnority institutions, the view is that while the
majority of students to be adnmitted should be from the ninority comunity
concerned, a certain percentage of students from other conmmunities should
al so be adnitted to maintain the secular character of education in the
country in what has been described as a "sprinkling effect”.

158. M. Parasaran’s subm ssions with regard to the concept of
"Rag Bag" legislation would not apply to the facts of these cases since the
anendnments to the Regul ations of 1997, 2000 and 2007 were effected under
Entry 66, List | of the Seventh Schedul e and no recourse was taken to Entry
25 of the Concurrent List by the MIJI and DC while anending the said
Regul ati ons.

159. This brings us to the |ast issue, which has been raised before wus



regarding the inpact of the Presidential O ders made under Article 371D of
the Constitution of India. As pointed out by M. L. Nageshwar Rao, | earned
Seni or Advocate, special enactnments have been made in the States of Andhra
Pradesh and Tami | Nadu regarding adm ssion of students in the different

medi cal colleges and institutions being run in the said States. The said
| egi slation being under Entry 25 of List IIl of the Seventh Schedule to the
Constitution, the question which arises is whether the anended MC
Regul ations would have prinmacy over the said State enactments. The

question is answered by Article 371-D of the Constitution which enpowers

the President to make special provisions wth respect to the State of

Andhra Pradesh, including neking orders wth regard to admission in

educational institutions. Cause 10 of Article 371-D provi des as follows:
"The provisions of this article and of any order nade by the
Presi dent thereunder shall have effect notw thstanding anything
in any other provision of this Constitution or in any other |aw
for the tinme being in force."

Accordingly, the enactnents made in the States of Andhra Pradesh
and Tami| Nadu will remain unaffected by the inpugned Regul ati ons. W have
already held that the Regulations and the amendnents thereto have been
framed by the MCI and the DCl with the previous pernmission of the Centra
Governnment under Entry 66, List |, but that the Regulations cannot prevai
over the constitutional guarantees under Articles 19(1)(g), 25, 26, 29(1)
and 30 of the Constitution.

160. Apart fromthe | egal aspects, which have been considered at |ength,
the practical aspect of holding a single National Eligibility-cumEntrance
Test needs to be considered. Al'though, it has been subnitted by the
| earned Additional Solicitor General that a single test would help poor
students to avoid sitting for nultiple tests, entailing paynent of fees for
each separate exam nation, it has to be considered as to who such poor
students could be. There can be no controversy that the standard of
education all over the country is not the sane. Each State has its own
system and pattern of education, including the medium of instruction. It
cannot also be disputed that children in the nmetropolitan areas enjoy
greater privileges than their counter-parts in nost of the rural areas as
far as education is concerned, and the decision of the Central Governnent
to support a single entrance exanination would perpetuate such divide in
the name of giving credit to nerit. In a single wndow conpetition, the
di sparity in educational standards in different parts of the country cannot
ensure a level playing field. The practice of nedicine entails sonething
more than brilliance in academcs, it requires a certain conmtment to
serve humanity. India has brilliant doctors of great nerit, who are
| ocated nostly in urban areas and whose availability in a crisis is quite
uncertain. Wlat is required to provide health care to the general nasses
and particularly those in the rural areas, are comitted physicians who are
on hand to respond to a crisis situation. Gven the |arge nunber of people
who live in the villages in difficult <conditions, the country today has
nmore need of such doctors who may not be specialists, but are available as
general physicians to treat those in need of nedical care and treatnment in
the far flung areas of the country, which is the essence of what was
possi bly envi saged by the framers of the Constitution in including Article
30 in Part 1l of the Constitution. The desire to give due recognhition to
merit is laudable, but the pragmatic realities on the ground relating to
health care, especially in the rural and tribal areas where a large section
of the Indian population resides, have also to be kept in mnd when policy
decisions are taken in matters such as this. Wile the country certainly
needs brilliant doctors and surgeons and specialists and other connected
with health care, who are equal to any in other parts of the world,
considering ground realities, the country also has need for "barefoot
doctors", who are committed and are available to provide nedical services
and health care facilities in different areas as part of their nmission in
becom ng doctors



161. In the light of our aforesaid discussions and the views expressed in
the various decisions cited, we have no hesitation in holding that the
"Regul ations on G aduate Medical Education (Anendment) 2010 (Part 11)" and
the "Post Graduate Medical Education (Anmendnent) Regulation, 2010 (Part
I1)", whereby the Medical Council of India introduced the single Nationa
Eligibility-cumEntrance Test and the corresponding anendnents in the
Dentists Act, 1948, are ultra vires the provisions of Articles 19(1)(9),
25, 26(a), 29(1) and 30(1) of the Constitution, since they have the effect
of denuding the States, State-run Universities and all nedical colleges and

institutions, including those enjoying the protection of t he above
provisions, fromadnmitting students to their MB.B.S., B.DS and Post-
graduate courses, according to their own pr ocedures, beliefs and

di spensations, which has been found by this Court in the T.MA  Pai
Foundation case (supra), to be an integral facet of the right to
adm nister. In our view, the role attributed to and the powers conferred
on the MCI and the DCl under the provisions of the Indian Medical Counci

Act, 1956, and the Dentists Act, 1948, do not contenplate anything
different and are restricted to |aying down standards which are wuniformy
applicable to all nedical colleges and institutions in India to ensure the
excel l ence of nedical education in India. The role assigned to the M
under Sections 10A and 19A(1) of the 1956 Act vindicates such a conclusion

162. As an off-shoot of the above, we also have no hesitation in holding
that the Medical Council of India is not enpowered under the 1956 Act to
actual |y conduct the NEET.

163. The Transferred Cases and the Wit Petitions are, therefore, allowed
and the i mpugned Noti fi cations Nos. MCI - 31(1)/2010- MED/ 49068, and
MCI . 18(1)/2010- MEDY 49070, both dated 21st Decenber, 2010, published by the
Medi cal Council of India along with Notification Nos. DE-22-2012 dated 31st
May, 2012, published by the Dental Council of India and the anended
Regul ations sought to be inplenented thereunder along wth Notification
Nos. DE-22-2012 dated 31st May, 2012, published by the Dental Council of
India, are hereby quashed. This will not, however, invalidate actions so
far taken under the anended Regul ations, including the adm ssions already
given on the basis of the NEET conducted by the Medical Council of India,
the Dental Council of India and other private nedical institutions, and the
sane shall be valid for all purposes

164. Having regard to the nature of the cases decided by this judgnent,
the parties thereto will bear their own costs.

................... cJl .
(ALTAMAS KABI R)

..................... J.
(VI KRAMAJI T SEN)

New Del hi
Dated: July 18, 2013.
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IN THE SUPREME COURT OF | NDI A
CIVIL ORI G NAL JURI SDI CTI ON
T.C. (C) NO 98 OF 2012
CHRI STI AN MEDI CAL COLLEGE
VELLORE & ORS. ... PETI TI ONERS
VERSUS
UNI ON OF | NDI A AND ORS. .. . RESPONDENTS
W TH

T.C. (© NO 99/2012 and batch

ANI L R DAVE, J.

1. | have carefully gone through the el aborate judgment delivered by the
| earned Chief Justice. After going through the judgnent, | could not
persuade nyself to share the sane view.

2. As the learned Chief Justice is to retire within a few days, | have to
be quick and therefore, also short. Prior to preparation of our draft
judgnents we had no di scussion on the subject due to paucity of tine

and therefore, | have to express ny different views but fortunately
the | earned Chief Justice has discussed the facts, submi ssions of the
concerned counsel and the legal position in such a detail that | need

not discuss the sanme again so as to nmake the judgnment |engthy by
repeating the subm ssions and the | egal provisions, especially when
am runni ng agai nst tine.

3. Sum and substance of all these petitions is that the Medical Counci
of India (hereinafter referred to as ’'the MI’') should not be
entrusted with a right to conduct National Eligibility-cum Entrance
Test (hereinafter referred to as "the NEET') and whether introduction
of the NEET would violate fundanental rights of +the petitioners
guar ant eed under the provisions of Articles 19(1)(g), 25, 26, 29(1)
and 30 of the Constitution of India.

4. The submi ssions are to the effect that if the MC or any other body
conducts exanm nation in the nature of the NEET, the petitioners, who
are nanagi ng nedi cal colleges, would not be in a position to exercise
their discretion in relation to giving admission to the students in
their colleges and therefore, their fundamental right guaranteed under
Article 19(1)(g) and the rights of the mnority institutions under
Articles 29 and 30 would be violated. The submission is to the effect
that the mnority institutions should have full and unfettered right
to select the students who are to be inparted education in their
colleges. Any restriction or regulation of whatsoever type, would
violate their fundanental rights. Thus, what is to be seen by this
Court is whether the system sought to be introduced by the M under
the provisions of the Indian Medical Council Act, 1956 (hereinafter
referred to as "the Act’) is violative of any of the legal or
constitutional provisions. 1In the process of deciding so, in ny
opinion, this Court also has to examine whether it would be in the
interest of the society and the students aspiring to study nedicine to
have a comon exam nation in the nature of the NEET

5. Sections 19A and 20 of the Act, which have been reproduced in the
judgnent delivered by the | earned Chief Justice, pernmt the MI to
prescri be the mni mum standards of nedical education. Section 33 of
the Act also enpowers the MCI to make regulations to carry out the
pur poses of the Act. Thus, the said provisions enable the MI to
regul ate the system of nedical education throughout the country.

6. Let ne first of all consider the scope of the aforestated sections and
the provisions of the Act in relation to the regulation of the
standards of education to be inparted in nedical colleges. It is a
matter of sound common sense that to have doctors well versed in the
subj ect of nedicine and having proficiency in their field, we should



have suitable and deserving students who should be inparted good
medi cal education and there should be strict supervision over the
education systemso as to see that the students who are not up to the
mark or are not having the highest standards of education are not
decl ared successful at the exam nations.

To achieve the aforestated ideal, the systemshould be such that it
shoul d have effective regulations at three different stages - The
first stage is the adm ssion of the students to nedical colleges. The
students who are adnmitted to the nmedical course should be suitable and
shoul d have the right aptitude so that they can be shaped well into
the medi cal profession after being inparted proper education. The
second stage is with regard to deternmination of syllabus and the
manner of inparting education and for the said purpose, the regulating
authorities should see that proper nedical training is given to the
students and for the said purpose sufficiently equipped hospitals
shoul d be there as teaching institutes. It should also be seen that
suf ficient nunmber of patients are treated at the hospitals so that the
students can get adequate practical training where the patients are
being treated. Finally, the exam nations, which the students have to
pass to prove their worth as successful students should also be
strictly regulated. |If there is any lacuna or short-comng at any of
the above three stages, it would adversely affect the professiona
standards of the students passing out from the educati ona
institutions as physicians, who are trusted by the citizens of India
at critical nonents, when someone’s life is at stake. I  need not
state anything nore with regard to the inportance of the medical field
or the physicians as it is a matter of comobn knowedge that to
mai ntain good health and to cure the diseases and to avoid or reduce
trauma of a patient, existence of a trained and well grooned doctor is
a sine qua non. Al these facts equally apply to dentists and
therefore, | amnot specially referring to themevery tine.

By virtue of introduction of the NEET to be conducted under the
supervi sion of the MCl, standards of the students at the stage of
their adm ssion to the nedical colleges, be it for admission to the
M B.B.S. course or the post graduation studies in nedical faculties,
woul d be regul ated. Simlarly, for inmparting education to the
students studying in the field of Dentistry, Dental Council of India
(For short "the DCl') has to regulate admi ssions so as to see that
eligible and suitable students are admitted to the different courses
inthe field of dentistry.

There is no need to discuss the inportance of quality of input, when
something is to be produced, manufactured or devel oped. Even when one
thinks of manufacturing an article, the manufacturer 1is conscious
about the quality of the input and he would invariably sel ect the best
input i.e. such raw material so as to nmake his final product

excellent. Principle is not different in the field of education. | f
an educational institution wants an excellent output in the nature of
a well trained, well educated, well grooned professional, t he

institution nust see that suitable and deserving students having an
aptitude for beconming good doctors are adnitted to the nedical
college. |If anong all good students, there are students who are not
up to the mark, who are lagging behind in their studies, who are weak
in studies, it would not be possible to educate or groom such students
effectively and efficiently. A weak student may | ag behind due to his
lower level of grasping or education or training. In t he
circunstances, it becones the duty of the regulating authority to see
that quality of the students at the stage of admission is thoroughly
exam ned and only deserving and suitable students are given adm ssion
to the nmedical colleges so as to make them suitable nmenbers of a noble
prof ession upon conpletion of their studies. So as to see that only
deserving and suitable students are adnitted to the nedical colleges,
the MCI has introduced the NEET. By virtue of introduction of the
NEET, the students aspiring to becone physicians or pursue further
medi cal studies will have to pass the NEET. The NEET would be a
nati onwi de common exam nation to be held at different places in the
country so that all students aspiring to have nedical education, can



10.

11.

12.

appear in the exanmination and ultimately, on the basis of the result
of the examination, suitability and eligibility of the students for
adm ssion to the nedical profession can be determned. This systemis
a part of regulation whereby entry to the field of nedical education
is regulated in such a way that only eligible and suitable students
are given adnission to medical colleges.

If the NEET is conducted under the supervision of the apex
prof essi onal body, it would inspire confidence in the system and in
that event, the selection of the students for admi ssion to the nedica
profession would be on nerit based selection. No ext raneous
consideration would cone into play in the process of selection. The
process of selection would not be influenced by irrelevant factors
like caste and creed, comunity, race, |ineage, gender, social or
econom ¢ standing, place of residence - whether rural or urban
i nfluence of wealth or power; and adnission would be given only to the
students who really deserve to be well qualified physicians or
denti sts. Thus, there would not be any discrinmination or influence
in the process of selection. | may add here that though the students
can be selected only on the basis of their nerit, it would be open to
the States to follow their reservation policy and it would also be
open to the institutions based on religious or linguistic mnority to
sel ect students of their choice, provided the students so selected
have secured m ni mum marks prescribed at the NEET. From and anong
t hose students, who have secured prescribed qualifying marks, the
concerned institutions, who want to give priority to the students
bel onging to a particular class or caste or creed or religion or
region, etc. would be in a position to give preference to such
students in the matter of their adm ssion to the concerned nmedical
coll ege. Thus, the purpose with which the Articles 25, 26, 29, and 30
are incorporated in our Constitution would be fully respected and
i mpl enment ed.

Furthernore, centralization of the selection process under hol ding the
NEET woul d hel p the students to appear at the exanination from any

corner of our nation. The result of the examnation would be
published at the sanme tinme on one particular day and wth the same
st andar d. There woul d not be any problemwith regard to equalizing
mar ks and nerits of different students passing different examni nations
fromdifferent regions or states or universities or colleges. The
process of selection would be equal, fair, just and transparent. All

the students would be in a position to conpete froma common platform
and the test will have credibility in the eyes of the students and the
society. There are nunber of professional institutions which are
having only one professional exam nation and there are some
institutions which al so have one commobn entrance test which would
deci de conpetence and capability of a student for being admitted to
t he professional course and the systemwhich is followed by them for

years is quite satisfactory and successful. The students would be
benefited because they will not have to appear at different places on
different days at different exam nations for the sane purpose. In ny
opi nion, the aforestated factors, in practical life, would surely help

the students, the profession and the institutions which are not noney
m nded and are sincere in their object of inparting nedical education
to the aspiring students. The cost of appearing at the NEET woul d be
much | ess as the aspiring students will not have to purchase severa
expensi ve adnission forms and will not have to travel to different
pl aces.

An apprehensi on has been voiced by the counsel for the petitioners

that the minority institutions or the educational i nstitutions
bel onging to special classes would be adversely affected because of
the introduction of the NEET. |In fact, the said apprehension is not

wel | founded. The policy with regard to the reservation can be very
well inplenmented if the NEET is introduced because the NEET would
deternmine standard or eligibility of a student who is to be inparted
education in the field of nedicine. The institution inparting nedica
education will have to see that the student to be adnmitted is having
m ni num standard of suitability and the institution wll be at a
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liberty to select a student of its choice if it wants to pronote a
particul ar cl ass of persons. By admitting suitable and deserving
students having an aptitude for becomng doctors, the religious
institutions would be in a position to have better doctors for
fulfilling their objective.

Moreover, the policy with regard to reservation for certain classes,
followed by the States would al so not be adversely affected. Fromthe
deserving eligible students, who have procured qualifying marks at the
NEET and who belong to the reserved classes would be given preference
so as to fulfill the policy with regard to reservation. Thus, the
students belonging to the reserved classes would also not suffer on
account of hol di ng the NEET.

In the circunstances, it cannot be said that introduction of the NEET
woul d adversely affect the policy with regard to the reservation or
the policy of the States pertaining to wupliftment of downtrodden
persons belonging to certain classes.

The MCI has power to regul ate nmedi cal education and simlarly the DCl

has also the power to regulate the education in the field of
Dentistry. Meaning of the word ’'to regulate’ would also include
controlling entry of undeserving or weak students into the profession

who cannot be groomed in normal circunstances as good physicians or
doctors or dentists. The term ’'regulate’ would normally nean to
control something by nmeans of rules or by exercise of control over a
system It is an admitted fact that one of the functions of these
apex bodies of the professionals is to regulate the system of
education. In my opinion, we cannot put any fetter on the system
i ntroduced by these bodies, whereby they try to control entry of weak
or undeserving or |ess conpetent students to the institutes where
medi cal education is inparted. Thus, in ny opinion, the MCI and the
DCl are conpetent to exercise their right to regulate the education
system under the provisions of the Act and under the provisions of the
Dentists Act, 1948, which pernmt themto deternine the standard of
students who are to be adnitted to these professional courses.

Hence, | amof the viewthat the MOl and the DC are entitled to
regul ate the adm ssion procedure by virtue of the provisions of their
respective Acts, which enable them to regulate and supervise the
overal | professional standards.

I have now to see whether the legal provisions which permt the
af orestated apex bodies to conduct the NEET, so as to regulate
adm ssion of the students to nmedical institutes, are in accordance
with |l egal and Constitutional provisions. The aforestated question
has been rightly answered by this court in the case of Dr. Preet

Srivastava and Another vs. State of MP. and Others (1999) 7 SCC 120
to the effect that norms of admission will have a direct inpact on the
standards of education. This court has observed that the standards of
education in any institution or college would depend upon severa
factors and the caliber of the students to be adnmtted to the
institutions would al so be one of the relevant factors. Moreover, in
view of entry 25 of List I1lIl of the Seventh Schedule to the
Constitution, Union as well as the States have power to legislate on
the subject of medical education, subject to the provisions of entry
66 of List | of the Seventh Schedul e, which deals wth determ nation
of standards in institutions for hi gher educati on. In t he
circunstances, a State has the right to control education, including
nmedi cal education, so long as the field is wunoccupied by any Union
| egislation. By virtue of entry 66 in List | to the Seventh Schedul e,
the Union can make laws with respect to deternination of standards in
institutions for higher education. Simlarly, subject to enactnents,
laws nmade with respect to the deternmination of st andar ds in
institutions for higher education under power given to the Union in
entry 66 of List | of the Seventh Schedule, the State can also nake
laws relating to education, including technical education and nedica
education. 1In view of the above position clarified in the case of Dr.
Preeti Srivastava (supra), the NEET can be conducted wunder the
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supervi sion of the MCl as per the regulations framed under the Act.
As stated hereinabove, Section 33 of the Act enables the MO to nake
regul ations to carry out the purposes of the Act and therefore,
conducting the NEET is perfectly |egal

In para 36 of the judgment delivered in the case of Dr. Preet

Srivastava (supra), this Court has held that for the purpose of
mai nt ai ni ng standards of education, it is very much necessary to see
that the students to be admitted to t he hi gher educati ona

institutions are having high caliber and therefore, in the process of
regul ating educational standards in the fields of nedicine and
dentistry also the above principle should be followed and the apex
pr of essi onal bodi es should be permtted to conduct exam nations in the
nature of the NEET. Regul ations nmade under the Act and the Dentists
Act, 1948 nust be treated as part of the Act and therefore, conducting
the NEET cannot be said to be illegal. Submn ssions were nade by the
| earned counsel for the petitioners that as copies of the draft
Regul ations, as required under Section 19A of the Act, were not
forwarded to the State Governnents, the said Regulations cannot be
acted upon. The said subnission is of no inportance for the reason
that I amin agreement with the submission of the |earned counse

appearing for the MCI that the said provision is not nandatory and
therefore, non-supply of the draft regulations would not adversely
affect the validity of the Regulations and the NEET. It also appears
fromthe | anguage used in Section 19A of the Act that the said
provision with regard to furnishing copies of the draft regulations to
all the State Governments is not mandatory and any defect in the said
procedure would not vitiate validity of the Regulations or action
taken in pursuance of the Regul ations.

Simlar question with regard to having a comon test had arisen for
admtting students aspiring to becone veterinary surgeons. The
question was whether it was open to the apex body of the said
profession to conduct a conmon entrance test. Utimtely, the issue
had been resolved by this court in the matter of Veterinary Council of
India vs. Indian Council of Agricultural Research, (2000) 1 SCC 750.
This court, after considering several issues simlar to those which
have been raised in these petitions, held that it was open to the
concerned regul atory Council to conduct a commpn entrance test.

So far as the rights guaranteed under Article 19(1)(g) of the
Constitution with regard to practising any profession or carrying on
any occupation, a trade or business, are concerned, it is needless to
say that the aforestated rights are not unfettered. Article 19(6) of
the Constitution permts the State to enact any law inposing
reasonabl e restrictions on the rights conferred by Article 19(1)(g) in
relation to the professional or technical qualifications necessary for
practising any profession. Enactnents of the Act and the Dentists
Act, 1948, including Regul ati ons nade thereunder, which regulate the
prof essional studies cannot be said to be viol ative of t he
Constitutional rights guaranteed to the petitioners wunder Article
19(1)(g) of the Constitution. The franers of the Constitution were
consci ous of the fact that anybody cannot be given a right to practise
any profession w thout having regard to his capacity, capability or
competence. To be permitted to practise a particular profession
especially when the profession is such which wuld require highly
skilled person to perform the professional duties, the State can
definitely regulate the profession. Even if we assune that all the
petitioner institutions are in business of inparting education, they
cannot al so have unfettered right of adnmitting undeserving students so
as to nake substandard physicians and dentists. One nmy argue here
that ultimately, after passing the final exam nation, all students who
had joined the studies would be at par and therefore, even if a very
weak or substandard student is given adnission, after passing the
final exam nation, which is supervised by one of the apex bodies
referred to herei nabove, he would be at par with other students who
were eligible and suitable at the time when they were given adnission
In practical life, we do find a difference between a professional who
has passed his professional exanmination at the first or second tria
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and the one who has passed exani nation after several trials. Be that
as it may, it is for the apex body of the professionals to decide as
to what type of students should undergo the professional training.
The function with regard to regul ati ng educational activity would be
within the domain of the professional bodies and their decision nust
be respected so as to see that the society gets well grooned bright
physi ci ans and dentists. Thus, in ny opinion, the introduction of the
NEET woul d not violate the right guaranteed to the petitioners under
the provisions of Article 19(1)(g) of the Constitution of India.

So far as the rights guaranteed to the petitioners under the
provisions of Articles 25, 26, 29 and 30 are concerned, in ny opinion

none of the rights guaranteed under the aforestated Articles would be
viol ated by permtting the NEET. It is always open to the petitioners
to select a student subject to his being qualified by passing the
exam nation conducted by the highest professional body. This is to
assure that the students who are to undergo the professional training
are suitable for the same. Regulations relating to adm ssion of the
students i.e. adnmitting eligible, deserving and bright students would
ultimately bring reputation to the educational institutes. | fail to
understand as to why the petitioners are keen to admt undeserving or
i neligible students when eligible and suitable students are avail abl e.

I am sure that even a scrupulous religious person or an educationa

institution would not like to have physicians or dentists passing
through its institution to be substandard so as to bring down
reputation of the profession or the college in which such a
subst andard professional was educated. Mnorities - be it religious
or linguistic, can inpart training to a student who is found worthy to
be given education in the field of nedicine or dentistry by the

pr of essi onal apex body. In nmy opinion, the Regul ations and the NEET
woul d not curtail or adversely affect any of the rights of such
mnorities as apprehended by the petitioners. On the contrary,

standard quality of input would reasonably assure them of sterling
quality of the final output of the physicians or dentists, who pass
out through their educational institutions.

An apprehensi on was voi ced by sone of the counsel appearing for the
petitioners that autonony of the petitioner institutions wuld be |ost
if the NEET is permitted. | fail to understand as to how aut onony of
the said institutions would be adversely affected because of the NEET

The CGovernnent authorities or the professional bodi es naned
her ei nabove woul d not be creating any hindrance in the adnministrative
affairs of the institutions. Inplenentation of the NEET would only
give better students to such institutions and from and anong such
highly qualified and suitable students, the minority institutions wll
have a right to select the students of their choice. At this stage,
the institutions would be in a position to use their discretion in the
matter of selection of students. It would be open to them to give
weightage to the religion, caste, etc of t he student . The
institutions would get rid of the work of conducting their separate
exam nations and that would be a great relief to them Except sone
institutions having sone oblique notive behind selecting students who
could not prove their nettle at the comon exam nati on, al |
educational institutes should feel happy to get a suitable and
eligible lot of students, without making any effort for selecting
t hem

For the reasons recorded hereinabove, in nmy opinion, it cannot be said
that introduction of the NEET would either violate any of the
fundanental or legal rights of the petitioners or even adversely

affect the nedical profession. In ny opinion, introduction of the
NEET woul d ensure nore transparency and | ess hardship to the students
eager to join the medical profession. Let us see the consequence, if

t he apex bodi es of nedical profession are not pernmitted to conduct the
NEET. A student, who is good at studies and is keen to join the
nmedi cal profession, will have to visit several different States to
appear at different exami nations held by different nedical colleges or
institutes so as to ensure that he gets admi ssion sonmewhere. If he
appears only in one exam nation conducted by a particular University



ina particular State and if he fails there, he would not stand a

chance to get nedical education at any other place. The NEET
facilitate all students desirous of joining the nmedical profe
because the students will have to appear only at one exam nation
on the basis of the result of the NEET, if he is found suitable
would be in a position to get adnission sonewhere in the country
he can have the nedical education if he is inclined to go
different place. Incidentally, | nmay state here that Ilearned s
counsel M. Gupta had inforned the Court that sone nmedical col
who are nore in a profiteering business rather than in the noble
of inparting nedical education, take huge anobunt by way of donati
capitation fees and give adm ssion to wundeserving or weak stu
under one pretext or the other. He had also given an instanc
support the serious allegation made by himon the subject. | f
one exam nation in the country is conducted and adm ssions are
on the basis of the result of the said exam nation, in ny op
unscrupul ous and noney ni nded busi nessnen operating in the fiel
education would be constrained to stop their corrupt practices an
woul d help a lot, not only to the deserving students but also to
nation in bringing dowm the | evel of corruption

24. For the aforestated reasons, | amof the view that the petitioner
not entitled to any of the reliefs prayed for in the petitions.
i mpugned notifications are not only legal in the eyes of |aw but
al so a boon to the students aspiring to join nedical profession
the petitions are, therefore, dismssed with no order as to costs
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M. Irshad Ahnmad, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

Hon’ bl e the Chief Justice pronounced the judgenent on behal f
of His Lordship and Hon’ble M. Justice Vikramajit Sen, allow ng the
transferred cases and wit petitions. The parties will bear their
own costs.

Hon' ble M. Justice Anil R Dave pronounced His Lordship’'s
separate judgenent dismssing all the petitions with no order as to

costs.
[ (T.1. Rajput) | | (Jugi nder Kaur)
| Deputy Regi strar | | Assi stant Registrar

[ Two Signed Reportabl e Judgenents are placed bel ow



