> NON REPCORTABLE

I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

CIVIL APPEAL. .. ............... OF 2009
[Arising out of SLP{C] No.48 of 2009]
D. P. Kesari & Anr. ... Appellants
VERSUS
The Board of Director of Allahabad
Agricultural Institute ... Respondent
ORDER
1. Leave granted.
2. This appeal is directed against the final judgnment and

order dated 23rd of October, 2008 passed by the High
Court of Judicature at Allahabad in Wit Petition

No. 5158 of 1989. By the inmpugned final judgrment, the
H gh Court had allowed the wit petition filed by the
| andl ord- respondent No.3 and the suit of the |andlord
for eviction and for recovery of arrears of rent was
decr eed.

3. The wit petition arose in the follow ng manner : -

A suit was filed by the | andl ord-respondent before a
| earned Judge of the Small Causes Court at All ahabad for
eviction of the appellants and also for arrears of rent, inter alia,
on the ground that the appellant No.1 was a defaulter in
payment of rent in respect of No.39 B, Allahabad Agricultura
Institute, Naini (hereinafter referred to as the ‘suit prem ses’)
and in view of Section 2(1)(b) read with Section 3(q) of the
U.P. Urban Buil dings Regulation of Letting, Rent and Eviction
Act, 1972 (in short the ‘U P. Act’), the appellant No.1 was not
entitled to occupy the suit prenises after ternmination of his
enpl oynent. The | earned Judge of the Small Causes Court
came to a finding that the provision of the U P. Act were
applicable to the suit prenises and further the suit prenises

was not allotted to appellant No.1 as a part of contract of his



enpl oynent and that there was no default in payment of rent.
It was also held by the Small Causes Court that the tenancy
was not validly term nated. Accordingly, the suit was

di sm ssed on the aforesaid grounds. Feeling aggrieved, the

| andl ord-respondent preferred a revision case
before the District Judge, Allahabad. By an order dated 25th of

January, 1989, the said revision case was allowed and the
matter was renmitted back to the trial court to decide the case
afresh stating that the finding was not recorded on a proper
apprai sal of the entire evidence on record and accordingly the
| earned Judge of the Small Causes Court had acted illegally
and with nmaterial irregularity in the exercise of his
jurisdiction. Against the aforesaid order of remand passed by
the revisional court, the appellants filed a wit petition
chal l enging the aforesaid order of remand. Before the High
Court, it is an adnitted position that the order of remand was
chal  enged at the instance of the appellants. The Hi gh Court by
the i mpugned order had set aside the order of the revisiona
court and allowed the eviction petition by passing a final order
in the foll owi ng manner : -

"Accordingly, wit petition is disposed of.

Revision filed by landlord respondent No.3 is

al | oned. Judgnent and decree passed by the trial

court is set aside. Suit of the plaintiff for eviction
and for recovery of arrears of rent is decreed.”

4. It is this order which was chall enged by the appellants by way
of a special |eave petition which on grant of |eave was heard in

presence of the | earned counsel for the parties.

5. In our view, the judgnent of the High Court needs to be set
aside on a very short point. It is an admtted position that there
was no order of eviction either passed by the trial court or by
the revisional court. In fact the trial court by its final order had
rejected the application for eviction against which revision was

nmoved whi ch set aside the said order and directed remand on



the ground stated in the said order, therefore, the question of
decreeing or directing the eviction of the appellants in the wit
petition filed by the tenants could not arise at all. It is also an
admtted position, that the revisional court on the revisiona
application remanded the natter to the trial court for fresh

deci sion. Feeling aggrieved by the said decision of the

revisional court, the appellants- tenants had filed a wit petition
In such a wit petition, it was not open to the High Court to

direct the eviction of the appellants when the |andlord-
respondent had not noved against the order of remand and
secondly there was no order of eviction passed either by the
trial court or by the revisional court. In our view, this is not
perm ssible. Since there was no order of eviction and when
admttedly the tenants had noved a wit petition against an
order of remand passed by the revisional court, the question of
passing a decree or order of eviction on a wit application
which was filed not by the landl ord but by the tenants, could
not arise at all. That being the position, we set aside the
judgnent of the High Court and the matter is renmitted back to
the H gh Court for fresh decision on the question whether the
order of remand passed by the revisional court was justified in

the facts and circunstances of the case.

6. For the reasons aforesaid the inpugned order is set aside.
The appeal is allowed to the extent indicated above. The Hi gh
Court is requested to decide the wit petition on the question

i ndi cated herei nabove at an early date preferably within four

6
months fromthe date of supply of a copy of this order. No order
as to costs.
........................ J.
[ Tarun Chatterjee]
New Del hi; e J.

February 06, 2009. [H L. Dattu]
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SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (C) No(s).48/2009
(From the judgenent and order dated 23/10/2008 in CMAP
No. 5158/ 1989 of The HI GH COURT OF JUDI CATURE AT

ALLAHABAD)
D. P. KESARI & ANR Petitioner(s)
VERSUS
BOARD OF DI R OF ALLAHABAD AGRI . | NST. Respondent ( s)

(Wth appl n(s) for exenption fromfiling OT. and
with prayer for interimrelief) (FOR ORDERS)

Date: 06/02/2009 This Petition was called on for hearing today.

CORAM : HON BLE MR JUSTI CE TARUN CHATTERIJEE
HON BLE MR, JUSTICE H. L. DATTU

For Petitioner(s) M. Rana Mikherjee, Adv.
Ms. Kavin Gulati, Adv.
Ms. Rashm Singh, Adv.
M. T. Mahipal, Adv.
For Respondent (s) M. Arvind Varma, Adv.
Ms. Swati Sinha, Adv.
For Ms. Fox Mandal & Co., Advs.
UPON hearing counsel the Court made the follow ng
ORDER
Hon’ bl e M. Justi ce Tar un Chatterjee
pronounced non-reportabl e order of t he Bench
conprising of His Lordship and Hon' ble M. Justice
H L. Dattu.
Leave granted. The appeal is allowed to

the extent indicated in the and in ternms of the signed
non-reportabl e order placed on the file. No order as to

costs.
8
(A.D. Sharma) (Phool an Wati Arora)
Court Master Court Master

(Si gned Non-Reportable Order is placed on the file)



