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1) Thi s appeal has been filed agai nst the judgment and order dated

06. 05. 2008 passed by the Division Bench of the Hi gh Court of

Judi cature at Bonbay in Appeal No. 245 of 2006 in Suit No. 1414 of
1979 whereby the Hi gh Court allowed the appeal filed by respondents
herein while setting aside the decree dated 12.12.2005 passed by the

| earned single Judge of the High Court in favour of the appell ant
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herein in Suit No. 1414 of 1979 for specific performance of the
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16:58: 07 I ST
Reason:

agreenent dated 19.10. 1977.

Brief facts:

2) (a) In Cctober, 1977, Respondent Nos. 1 and 2 agreed to sell their
respective right, title and interest in the property adneasuring
approxi mately 13011 sq. yards or thereabouts of MahimT.P.S. 11, Plot
No. 264 opposite Matunga Western Railway in favour of Shri

Nandki shore Lal bhai Mehta - the appellant herein which was resol ved
under an Agreenent for Sale dated 19.10.1977 on certain ternms and
condi tions.

(b) The relevant terns of the agreenent are as under: -

1. Area of the Property : 13011 Square Yards.



2. Price : Lunmpsum price of Rs. 78, 06, 600/- (Rupees
Seventy-ei ght |lacs six thousand and si x hundred
only); It is agreed that the price shall not be revised
or anended for any reason whatsoever including
any |l egislation or otherw se;

5. Paynent : Rs. 11,50,000/- (Rupees Eleven lacs fifty
thousand only) to be paid as earnest to your
Solicitor M. D.H Nanavati as follows:-

(a) Rs. 7,50,000/- (Rupees Seven lacs fifty thousand
only) on confirmation of this letter by you and
bal ance of Rs. 4,00, 000/- (Rupees four lacs only)
on or before 24th COctober 1997 tine being of the
essence. Provide further that the suns of
Rs. 7, 50, 000/ - (Rupees Seven lacs fifty thousand
only) be utilized by you New Era Fabrics Pvt. Ltd.
for the purpose of carrying out the Consent Ternmns
in the H gh Court and small Causes Court suit
nmenti oned above.

The tine for the paynent thereof has expired and
you will therefore offer the sane to the other side
and on their accepting to extend the tinme till the
payment thereof under the said two Consent Terns
the said amount will be paid by you to them in the
event of their declining and insisting on going on
with the suit or your settlenent of the suit as per
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the Consent Terns not materializing you will return
the said anmount to ne on such refusal or
settlenent falling through and I will not be entitled
to any interest thereon or costs. In the event of ny
failing to pay to your Solicitor the sumof Rs.
7,50, 000/ - on the execution thereof and Rs.
4,00, 000/ - (Rupees four lacs only) on or before 24 th
Cct ober 1977 you will be entitled to forfeit the

anount of Rs. 7,50,000/- paid by ne til
such default and the Agreenent herein will stand
automatically cancelled. | enclose herewith ny

Solicitors’ cheque of Rs. 7,50,000/- (Rupees Seven
lacs fifty thousand only) in your Solicitor’s favour
whi ch may be cashed after confirmation by you of

the terns contained herein, if the ternms are not
confirmed you will return the said cheque to ne;

(b) : Half of the balance of the consideration noney
mentioned in the paragraph 2 above will be paid by
me on recei pt of the perm ssions under Sections 22
and 27 of the Urban Land (Ceiling & Regul ation)
Act being obtained as al so the perm ssion for
conversion into residential user being obtained as
well as your settling with your |abour and getting
their perm ssion as herein provided and vacant
possession of the said | and bei ng handed over to
me and the bal ance of the consideration by equa
quarterly installnents to be paid within one year
fromthe date of possession of the plot being
handed over to ne as herein provided;

6. Sale : The sale shall be subject to perm ssion being
obt ai ned under Sections 22 and 27 of the Urban
Land (Ceiling & Regul ation) Act, 1976. The sale
shal |l al so be subject to the property being
converted fromlndustrial Zone to residential use.
The sale shall also be subject to your being able to
settle with your |abour and your |abour agreeing to



the sale contenplated herein. If N O C and change
of users and the pernission provided herein are not
obtained within a period of 9 nonths fromthe date
hereof and if you are not able to settle with your
| abour and to get themto agree to the sale herein
contenpl ated you will not be bound to conplete the
sal e herein contenplated and the Agreenent will
survive only to the extent of the return of ny
money which will be paid within 6 nonths of the
expiration of the aforesaid nine nonths with
interest at 18 % per annum fromthe date of refusa
of any of the permi ssion or consent or agreenent
set out above, till the repaynment of noney with
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interest and till then you will not be entitled to do
any act, deed, matter or thing whereby or by reason
wher eof the security created as herein provided in
ny favour will be affected or jeopardize in any
manner what soever. ... .. (enphasi s suppl i ed)
You will sign such application forns, etc. for the

af oresai d perni ssions as nay be necessary, as well
as forns for perm ssions of building Departnent
fromB.MC and sanction of plans etc. for new
construction on the said property and any ot her
perm ssion from Town Pl anning or any other
Depart nent;

8. Vacant possession : Vacant possession shall be handed over to ne
within 3 nonths of all the above nentioned
per m ssi ons bei ng obtained and your settling with
your | abour agreeing to the sale herein
contenpl ated.. ...

(c) Pursuant to the said agreenent, the appellant herein paid a sum

of Rs. 11,50,000/- as part of earnest noney in two installnments of Rs.

7,50, 000/ - and Rs. 4,00, 000/- each on 20.10.1977 and 24.10. 1977

respectively.

(d) Pursuant to Point No. 6 of the agreenent dated 19.10.1977, the

sal e was subject to the perm ssion being obtai ned under Sections 22

and 27 of the Urban Land (Ceiling and Regul ation) Act, 1976

(hereinafter referred to as ‘the ULC Act’); the property being converted

fromindustrial zone to residential use and to give vacant possession of

the land after settling with the | abour

(e) In order to materialize the agreenent, further steps were taken

Respondent No. 1, vide letter dated 08.11.1977, intinated the Labour

Uni on about the Agreenent and requested to give their consent to the
4

same. Vide letter dated 09.11.1977, Respondent No. 2 approached the

Arbitrator, Town Planning Scheme to have the said property converted

into residential zone fromindustrial zone.



(f) Vide letter dated 05.12.1977, MII| Mazdoor Sabha-Labour Union
i nformed the respondents that they were not agreeable to the sale of
the said property.
(9) Respondent Nos. 1 & 2 informed this fact to the appellant herein
vide letter dated 15.12.1977 stating that the agreenment stood
cancel |l ed and they would return the amount of Rs. 11,50,000/- with
interest and al so withdrew the application made to the Arbitrator
Town Pl anni ng Schene for conversion of the property fromindustria
to residential zone.
(h) The  appel | ant herein waived the stipulation/condition
obt ai ni ng the consent of the |abour but inspite of the efforts, the
agreenent did not nmaterialize.
(i) Bei ng aggrieved, the appellant herein filed Suit No. 1414 of 1979
before the Hi gh Court of Bonbay for specific performance of the
agreenent dated 19.10.1977. Learned single Judge of the High Court,
vide order dated 12.12.2005, decreed the suit in favour of the
appel I ant herein.
(j) Bei ng aggrieved by the order dated 12.12.2005, Respondent Nos
1 and 2 filed Appeal No. 245 of 2006 in Suit No. 1414 of 1979 before
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the H gh Court. The Division Bench of the High Court, by order dated
06. 05. 2008, allowed the appeal of the respondents herein setting aside
the decree of specific performance granted by | earned single Judge of
the Hi gh Court.
(k) Agai nst the said order, the appellant has preferred this appeal by
way of special |eave before this Court.
Cvil Appeal Nos. 1131-1132 of 2010
(1) The af oresaid appeals have been fil ed against the order dated
12.12. 2008 passed by the Division Bench of the Bonbay Hi gh Court
wherein the cross-objections filed by the appellant herein were
di smi ssed. These appeal s were tagged with the main appeal at the
SLP stage vide order dated 02.04.2009, hence will be disposed of by
this common judgnent.
3) Heard M. P.H. Parikh, |earned senior counsel assisted by M.

P. V. Yogeswaran, |earned counsel for the appellant and M. Vinod A

of



Bobde, | earned senior counsel and M. Shivaji M Jadhav, |earned
counsel for the respondents.
Ri val Submi ssi ons:
4) Learned seni or counsel for the appellant subnmitted that the
Agreenent for Sal e dated 19.10.1977 executed by the parties is not in
di spute. The appellant had al ways been ready and willing to discharge
his obligations and the plea of the respondents that there was no
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concl uded agreenent relying upon C ause 10 of the agreenent was
neither raised in the witten statenment nor any issue was framed by
| ear ned single Judge. Thus, it was not open to
def endant s-respondents herein to plead that there was no concl uded
agreenment. It was correctly negated by the | earned single Judge. In
fact, the respondents were acting dishonestly as the agreenent was
termnated by themwithin two nonths of its execution. In fact, the
agreenment itself contenplated a period of nine (9) nonths and the plea
taken by the respondents herein that the MI| Mazdoor Sabha refused
to agree to the sale vide letter dated 05.12.1977 was within a very
short time and the respondents did not take sufficient steps to get the
consent of the MII Mazdoor Sabha/l abour/worknmen. |t appears that
the respondents were in dire financial position and required noney to
perfect their title by maki ng bal ance paynent to the Zaveris under the
consent terns. The defendants-respondents herein paid a sumof Rs.
7.5 lakhs received fromthe appellant to the Zaveris to perfect their
title and after getting the same done, they dishonestly term nated the
agr eenent . Lear ned senior counsel further subnmitted that the
Di vi sion Bench had erred in reversing the judgnent of the | earned
singl e Judge on the basis that was not even pl eaded by the

respondents. In fact, the Division Bench had wongly reversed the

t he

j udgnent on t he ground t hat t he i mport ant facts i ncl udi ng

7
docunentary evidence that were relied upon by the appellant were not

pl eaded in the plaint and the plaint was not even anmended. Even

t hough, an objection was raised by the respondents before the court



that certain evidence were outside the scope of the plaint but no such
obj ections were raised at the stage of final hearing. He further
submitted that as the parties had contested the natter before the
| earned single Judge on the basis of the concluded agreenent, the
Di vi sion Bench was not at all justified in holding the agreenent in
question to be contingent in nature. In support of his contention
| earned senior counsel relied upon a decision of this Court in
Chandnee Wdya Vati Maden vs. Dr. C L. Katial and O hers (1964)
2 SCR 495 wherein it was held that where all the terns are
crystallized between the parties, the execution of a formal agreenment is
not a pre-requisite for the grant of specific relief. He further
submitted that in view of the docunents having been filed before the
court and exhibited as P-27 to P-42, the Division Bench had wongly
hel d that they were outside the scope of evidence as these documents
were not pleaded in the plaint nor was any anmendnent preferred.
According to | earned senior counsel, the only requirenent under the
Code of Civil Procedure, 1908 is that the plaint nust contain essential
pl eas or contentions and it is not necessary to plead evidence. In
paragraph Nos. 33 and 35 of the plaint, a specific plea was taken by
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the appellant that the respondents were on a fal se pretext seeking to
wiggle out their contractual obligations and in support of the plea of
fal se pretext, the appellant was entitled to adduce evi dence to show
that the refusal on the part of the MII| Mazdoor Sabha/l abour to
permit the sale of the suit property was nothing but an eye wash by
the respondents. To establish this fact, the appell ant had produced
docunents and also |ed oral testinony through one of the trade union
of fice bearers, viz., M. Vasant Qupte, President and this evidence
could not be shut out as the respondents were aware about it.
5) He further subnmitted that the Division Bench has wongly held
the agreenent dated 19.10.1977 to be a contingent contract. No
specific plea was raised by the defendants-respondents herein
regarding it to be a contingent contract and further no specific issue
was franed. According to him on a correct construction and

interpretation of the agreenent, it cannot be terned as a contingent



contract and it is always open to the party in whose favour a specific
termis inserted to waive the termand seek specific perfornmance of the
remai nder of the obligations. According to him |earned single Judge
had categorically recorded, on appreciation of evidence on record that
the | abour union had actually consented to the sale of the property on
certain terms being fulfilled, as is clear fromExhibit Nos. 43 and 44.
Further, the grant of relief of specific perfornance is a matter of
9
discretion and if it has been granted by the | earned single Judge, the
Di vi si on Bench ought not to have substituted its assessnent where
the court had perceived di shonest conduct on the part of the
def endant s-respondents herein. Elaborating it further, |earned senior
counsel submitted that the appellant had waived the express term
relating to the consent of the |abour vide letter dated 19. 04. 1978
nearly six (6) nonths prior to the institution of the suit and, therefore,
the respondents cannot take advantage of a stipulation which the
party for whose benefit it was nade has expressly waived the sane for
performance of his other obligations. Thi s aspect has not been
considered or dealt with by the Division Bench. Further, the Division
Bench wongly held that the appellant did not really nmean to purchase
the suit property and that the agreenent of purchase of the suit
property was a financial transaction. This plea was not even raised by
the respondents herein in their witten statenent. As far as
permi ssion under the ULC Act is concerned, |earned senior counse
relied upon a decision of this Court in The Maharao Sahi b Shri
Bhi m Si nghji vs. Union of India and Ors. (1981) 1 SCC 166 and
submitted that sub-Section (1) of Section 27 of the Act is invalid
insofar as it inposes a restriction on transfer of any urban or
urbani sable land with a building or a portion only of such building,
which is within the ceiling area. Such property will therefore be
10
transferable without the constraints nentioned in sub-section (1) of
Section 27 of the ULC Act.

6) Learned senior counsel further submtted that the Annua



Reports of Respondent No. 1 categorically denonstrate that the

wor kers were retrenched and as per Form 6, Respondent No. 1 had

only 69 enployees and if the workers were provided their |egal dues
they were willing to consent to the sale of the suit property. The
Annual Reports/Bal ance Sheets of the Respondent No. 1 have been
specifically appreciated by | earned single Judge whereas the Division
Bench had not at all considered the sanme. According to | earned senior
counsel, the appellant was justified in relying upon the letters
Exhibited at P-27 to P-42 and filing the sane before the Court which
had material bearing on the issue and it could not have been
excluded. In support of his subm ssion, he relied upon a decision of
this Court in Pasupuleti Venkateswarlu vs. Mtor & Genera

Traders (1975) 1 SCC 770 wherein it was held as under: -

"4 If a fact, arising after the lis has cone to court and has a
fundanmental inpact on the right to relief or the manner of noul ding

it, is brought diligently to the notice of the tribunal, it cannot blink at
it or be blind to events which stultify or render inept the decreta

remedy. . ... "

7) Lear ned senior counsel for the appellant further submtted that
during the pendency of the present proceedings, the respondents have
earned by way of rental charges fromthe suit premi ses a sum of Rs.
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64,57, 46,800/- for the period 23.10.1978 till Septenber 2012 as

princi pal anount and if interest is conputed thereupon it conmes to

Rs. 160, 87, 15, 887/- as on Septenber 2012. However, as on June
2014, the respondents have earned by way of rental charges upon the
said premises a sumof Rs. 87,42,65,200/- as principal anpunt and if
interest is conputed thereupon @ 18% per annum it comes to Rs.
226,89,85,346/-. It is further submtted that the appellant at the tine
of entering the agreenment was 54 years and now he is 91 years. The

suit was filed in the year 1979 and he had suffered all these years for
no fault of his. He believed in the agreenent and conplied with all the
terms and conditions. Learned senior counsel further submitted that

the judgnent and order passed by the Division Bench of the High

Court dated 06.05.2008 should be set aside and that of the |earned
singl e Judge dated 12.12. 2005 be restored. Finally, in the alternative,

he submitted that in case the suit for specific performance is not



decreed and the appellant is given damages, it should be just, fair and
equitable and not only Rs. 78 | akhs as given by the | earned single
Judge.
8) In reply, |learned senior counsel for the respondents submitted
that in the plaint filed by the appellant, a specific case of the | abour
union colluded with the present respondent was pl eaded. However, at
the tinme of |eading of evidence, a conpletely new case vis., of two
12
letters dated 05.12.1977 and 10.01. 1978 has been made out which
are the docunents handed over to the appellant by one M. MP.
Agarwal . A specific objection was raised that such evidence coul d not
be allowed to be | ed, or docunents have been produced in the absence
of pleadings in the plaint whereupon | earned single Judge while noting
the aforesaid objection held that this issue would be decided while
hearing the matter finally. Instead of checking as to whether those
docunents can be relied upon or not, |earned single Judge
erroneously accepted the version contained in the letters dated
05.12.1977 and 10.01.1978 as produced by the appellant. According
to him no evidence can be led in the absence of any pleading and if
there is any new ground, new plea or allegation of fact inconsistent
with the previous pleadings of the parties, steps ought to have been
taken to anmend the plaint which has not been done for reasons best
known.
9) Lear ned senior counsel further submitted that unless and unti
there is an anendment of the pl eadings, no evidence with regard to
the facts not pleaded can be | ooked into, for which he relied upon a
deci sion of this Court in Bachhaj Nahar vs. N linma Mandal & Anr.
(2008) 17 SCC 491 wherein it was held as under: -
"7. Feeling aggrieved, the plaintiffs filed a second appeal before the
H gh Court. The High Court by judgnent dated 14-5-2004 all owed the
second appeal. The High Court held that the plaintiffs had failed to
make out title to the suit property. It however held that the plaintiffs
13
had made out a case for grant of relief based on easenentary right of
passage, in respect of the suit property, as they had clainmed in the
plaint that they and their vendor had been using the suit property
and the first defendant and DW6 had adnitted such user. The High

Court was of the view that the case based on an easementary right
coul d be considered even in the absence of any pleading or issue



relating to an easenentary right, as the evidence avail abl e was
sufficient to nmake out easenentary right over the suit property. The
H gh Court therefore granted a permanent injunction restraining the
first defendant frominterfering with the plaintiffs’ use and enjoynent
of the "right of passage" over the suit property (as also of the persons
living on the northern side of the suit property).
10. The Hi gh Court, in this case, in its obvious zeal to cut delay and
hardship that may ensue by relegating the plaintiffs to one nore
round of litigation, has rendered a judgnment which violates severa
fundanmental rules of civil procedure. The rul es breached are:
(i) No amount of evidence can be | ooked into, upon a plea which
was never put forward in the pleadings. A question which did arise
from the pleadi ngs and which was not the subject-matter of an
i ssue, cannot be decided by the court.
(ii) A court cannot nake out a case not pleaded. The court should
confine its decision to the question raised in pleadings. Nor can it
grant a relief which is not clained and which does not flow from
the facts and the cause of action alleged in the plaint.
(iii) A factual issue cannot be raised or considered for the first tine
in a second appeal
11. The Civil Procedure Code is an el aborate codification of the
principles of natural justice to be applied to civil litigation. The
provisions are so elaborate that nmany a tinme, fulfilnment of the
procedural requirements of the Code may itself contribute to del ay.
But any anxiety to cut the delay or further litigation should not be a
ground to flout the settled fundanental rules of civil procedure. Be
that as it may. We will briefly set out the reasons for the aforesaid
concl usi ons.
12. The object and purpose of pleadings and issues is to ensure that
the litigants cone to trial with all issues clearly defined and to prevent
cases being expanded or grounds being shifted during trial. Its object
is also to ensure that each side is fully alive to the questions that are
likely to be raised or considered so that they may have an opportunity
of placing the relevant evidence appropriate to the issues before the
court for its consideration. This Court has repeatedly held that the
pl eadi ngs are nmeant to give to each side intimation of the case of the
other so that it nmay be net, to enable courts to determ ne what is
really at issue between the parties, and to prevent any deviation from
the course which litigation on particul ar causes nust take.
13. The object of issues is to identify fromthe pleadi ngs the questions
or points required to be decided by the courts so as to enable parties
to let in evidence thereon. Wen the facts necessary to nake out a
particular claim or to seek a particular relief, are not found in the
plaint, the court cannot focus the attention of the parties, or its own
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attention on that claimor relief, by fram ng an appropriate issue. As a
result the defendant does not get an opportunity to place the facts
and contentions necessary to repudiate or challenge such a claimor
relief. Therefore, the court cannot, on finding that the plaintiff has not
made out the case put forth by him grant sone other relief. The
question before a court is not whether there is sone material on the
basis of which sone relief can be granted. The question is whether
any relief can be granted, when the defendant had no opportunity to
show that the relief proposed by the court could not be granted. Wen
there is no prayer for a particular relief and no pl eadings to support
such a relief, and when the defendant has no opportunity to resist or
oppose such a relief, if the court considers and grants such a relief, it
will lead to miscarriage of justice. Thus it is said that no anount of
evi dence, on a plea that is not put forward in the pleadings, can be
| ooked into to grant any relief.
14. The High Court has ignored the aforesaid principles relating to the
obj ect and necessity of pleadings. Even though right of easenment was
not pleaded or clained by the plaintiffs, and even though parties were
at issue only in regard to title and possession, it nade out for the first
time in second appeal, a case of easenent and granted relief based on
an easenentary right. For this purpose, it relied upon the follow ng
observations of this Court in Nedunuri Kameswaramrma v. Sampati
Subba Rao:



"6. ... No doubt, no issue was franed, and the one, which was
framed, could have been nore el aborate; but since the parties went
to trial fully knowing the rival case and led all the evidence not
only in support of their contentions but in refutation of those of the
other side, it cannot be said that the absence of an issue was fata
to the case, or that there was that mistrial which vitiates
proceedings. We are, therefore, of opinion that the suit could not
be di smi ssed on this narrow ground, and also that there is no need
for aremt, as the evidence which has been led in the case is
sufficient to reach the right conclusion."

But the said observations were made in the context of absence of an

i ssue, and not absence of pl eadings.

15. The relevant principle relating to circunstances in which the

deficiency in, or absence of, pleadings could be ignored, was stated by

a Constitution Bench of this Court in Bhagwati Prasad v.

Chandr amaul :
"10. ... If a pleais not specifically nade and yet it is covered by an
i ssue by inplication, and the parties knew that the said plea was
involved in the trial, then the nere fact that the plea was not
expressly taken in the pl eadings woul d not necessarily disentitle a
party fromrelying upon it if it is satisfactorily proved by evidence.
The general rule no doubt is that the relief should be founded on
pl eadi ngs nade by the parties. But where the substantial matters
relating to the title of both parties to the suit are touched, though
indirectly or even obscurely, in the issues, and evidence has been
| ed about them then the argunment that a particular matter was
not expressly taken in the pleadings would be purely formal and
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techni cal and cannot succeed in every case. What the Court has to
consider in dealing with such an objection is: did the parties know
that the matter in question was involved in the trial, and did they
| ead evidence about it? If it appears that the parties did not know
that the matter was in issue at the trial and one of them has had
no opportunity to | ead evidence in respect of it, that undoubtedly
woul d be a different matter. To allow one party to rely upon a natter
in respect of which the other party did not |ead evidence and has
had no opportunity to | ead evidence, would introduce considerations
of prejudice, and in doing justice to one party, the Court cannot do
injustice to another."
(enphasi s suppl i ed)
16. The principle was reiterated by this Court in Ram Sarup Gupta v.
Bi shun Narain Inter College:
"6. ... It is well settled that in the absence of pleading, evidence, if
any, produced by the parties cannot be considered. It is also equally
settled that no party should be permtted to travel beyond its
pl eading and that all necessary and nmaterial facts should be
pl eaded by the party in support of the case set up by it. The object
and purpose of pleading is to enable the adversary party to know
the case it has to neet. In order to have a fair trial it is inperative
that the party should settle the essential material facts so that other
party nmay not be taken by surprise. The pl eadi ngs however shoul d
receive a liberal construction; no pedantic approach should be
adopted to defeat justice on hair-splitting technicalities.
Sonetinmes, pleadings are expressed in words which may not
expressly make out a case in accordance with strict interpretation
of law. In such a case it is the duty of the court to ascertain the
subst ance of the pleadings to determ ne the question. It is not
desirable to place undue enphasis on form instead the substance
of the pleadings should be considered. Whenever the question
about |ack of pleading is raised the enquiry should not be so nuch
about the form of the pleadings; instead the court nust find out
whet her in substance the parties knew the case and the issues
upon which they went to trial. Once it is found that in spite of
deficiency in the pleadings parties knew the case and they
proceeded to trial on those issues by producing evidence, in that
event it would not be open to a party to raise the question of absence
of pleadings in appeal."
(enphasi s suppl i ed)



17. It is thus clear that a case not specifically pleaded can be
consi dered by the court only where the pl eadings in substance,

though not in specific terns, contain the necessary averments to

make out a particular case and the issues franed al so generally cover
the question involved and the parties proceed on the basis that such
case was at issue and had | ed evidence thereon. As the very
requirenents indicate, this should be only in exceptional cases where
the court is fully satisfied that the pleadings and i ssues generally
cover the case subsequently put forward and that the parties being
consci ous of the issue, had | ed evidence on such issue. But where the
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court is not satisfied that such case was at issue, the question of
resorting to the exception to the general rule does not arise. The
principles laid down in Bhagwati Prasad and Ram Sarup Gupta
referred to above and several other decisions of this Court follow ng
the sane cannot be construed as diluting the well-settled principle
that without pleadings and issues, evidence cannot be considered to
make out a new case which is not pleaded. Another aspect to be
noticed, is that the court can consider such a case not specifically
pl eaded, only when one of the parties raises the sane at the stage of
argunents by contending that the pleadings and i ssues are sufficient
to nake out a particular case and that the parties proceeded on that
basis and had | ed evidence on that case. Were neither party puts
forth such a contention, the court cannot obviously nmake out such a
case not pl eaded, suo notu"

10) Learned senior counsel further subnmitted that nerely because

t he docunments have been exhibited and al so because in sone of the
docunents one of the witnesses had identified the signature of the
person who is alleged to have signed the docunent, does not establish
that the contents of the docunents have been proved. In support of

this contention, |earned senior counsel placed reliance on the decision
of this Court in Shalimar Chenical Wrks Linmted vs. Surendra

Gl and Dal MIIs (Refineries) and OGthers (2010) 8 SCC 423 wherein

it was held as under: -

"3. In course of the trial, the appellant produced before the court
phot ocopi es of registration certificates under the Trade and

Mer chandi se Marks Act, 1958 along with the rel ated docunents

attached to the certificates. The photocopi es subnmitted by the
appel l ant were "marked" by the trial court as Exts. A-1 to A5,
"subject to objection of proof and admissibility”. At the conclusion of
the trial, the court dismssed the suit of the appellant by the
judgnent and order dated 28-9-1998 inter alia holding that the
avai |l abl e evidence on record did not establish the case of the plaintiff
and there was no prinma facie case in favour of the plaintiff nor was

t he bal ance of convenience in favour of the plaintiff.

4. The trial court arrived at its findings mainly because the appellant
did not file the trade mark registration certificates in their original
that connection, the trial court nade the followi ng observations:
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"Al'l the above docunents i.e. Exts. A-1 to A-5 are narked subj ect
to objection of proof and admissible (sic admissibility) and al so
mention so in the deposition of PW1. PW1 in his cross-exam nation
has admitted that all the above documents are xerox copies. He has
also adnmittedly not filed legal certificate for the sane.

Section 31 of the Trade and Merchandi se Marks Act, 1958
specifically reads as foll ows:



*31. Registration to be "prima facie" evidence of validity.--(1) In
all legal proceedings relating to a trade mark regi stered under this

Act (including applications under Section 56), the origina

registration of the trade mark and of all subsequent assignnents

and transm ssions of the trade mark shall be "prinma facie"

evidence of the validity thereof.

Therefore, the plaintiff has to file the originals of the registration
(sic certificates) or the certified copies thereof. Exts. A-1 to A-4 are
xerox copies. It is well-settled |law that xerox copies are not adm ssible
in evidence. Once those docunents are not held adnmissible, the
plaintiff cannot be pernitted to rely on it. These docunents Exts. A-1
to A-4 are basic docunents of the Trade and Merchandi se Marks Act."

9. M P.P. Rao, learned Senior Advocate, appearing for the appellant
assail ed both, the procedure adopted by the trial court and the view
taken by the Division Bench of the Hi gh Court, on the basis of the
provisions of Order 41 Rule 27. M Rao subnitted that if the trial
court was of the view that the xerox copies of the docunents in
guestion were not adnissible in evidence, it ought to have returned
the copies at the tinme of their subnission. In that event, the appell ant
woul d have substituted them by the original registration certificates
and that would have been the end of the matter. But once the xerox
copies submtted by the appellant were nmarked as exhibits, it had no
means to know that while pronouncing the judgnment, the court would
keep those docunents out of consideration, thus, causing great
prejudice to the appellant.

10. M Rao submitted that the provision of Order 13 Rule 4 CPC

provi des for every docunent admitted in evidence in the suit being
endorsed by or on behalf of the court, and the endorsenent signed or
initialled by the Judge anpbunts to admi ssion of the docunment in

evi dence. An objection to the adnissibility of the document can be

rai sed before such endorsenent is nmade and the court is obliged to
formits opinion on the question of adm ssibility and express the sane
on whi ch opi ni on woul d depend, the document being endorsed,

admtted or not adnmitted in evidence. In support of the subm ssion he
relied upon a decision of this Court in R V.E Venkatachal a Gounder v.
Arul mi gu Vi swesaraswanm & V.P. Tenple where it was observed as
fol | ows:

"20. ... The objections as to admi ssibility of docunents in evidence

may be classified into two classes: (i) an objection that the

docunent which is sought to be proved is itself inadnmissible in
evidence; and (ii) where the objection does not dispute the

adm ssibility of the docunent in evidence but is directed towards

the nmode of proof alleging the same to be irregular or insufficient.

18
In the first case, nerely because a docunent has been marked as
“an exhibit’, an objection as to its adnmissibility is not excluded and
is available to be raised even at a |later stage or even in appeal or
revision. In the latter case, the objection should be taken when the
evi dence is tendered and once the docunent has been admitted in
evi dence and marked as an exhibit, the objection that it should not
have been admitted in evidence or that the node adopted for
proving the docunent is irregular cannot be allowed to be raised at
any stage subsequent to the marking of the docunent as an
exhibit. The latter proposition is a rule of fair play. The crucial test
i s whether an objection, if taken at the appropriate point of tine,
woul d have enabl ed the party tendering the evidence to cure the
defect and resort to such node of proof as would be regular. The
om ssion to object beconmes fatal because by his failure the party
entitled to object allows the party tendering the evidence to act on
an assunption that the opposite party is not serious about the
nmode of proof. On the other hand, a pronpt objection does not
prejudice the party tendering the evidence, for tw reasons: firstly,
it enables the court to apply its mnd and pronounce its decision
on the question of admissibility then and there; and secondly, in
the event of finding of the court on the node of proof sought to be
adopt ed goi ng agai nst the party tendering the evidence, the
opportunity of seeking indul gence of the court for pernmitting a
regul ar nmode or met hod of proof and thereby renoving the



obj ection raised by the opposite party, is available to the party

| eadi ng the evidence. Such practice and procedure is fair to both

the parties. Qut of the two types of objections, referred to

her ei nabove, in the latter case, failure to raise a pronpt and tinely

obj ection anpbunts to wai ver of the necessity for insisting on fornal

proof of a docunent, the document itself which is sought to be

proved being admi ssible in evidence. In the first case, acqui escence

woul d be no bar to raising the objection in a superior court."

(enphasis in original)

15. On a careful consideration of the whole matter, we feel that
serious mstakes were comitted in the case at all stages. The tria
court should not have "marked" as exhibits the xerox copies of the
certificates of registration of trade mark in face of the objection raised
by the defendants. It should have declined to take them on record as
evidence and left the plaintiff to support its case by whatever neans it
proposed rather than |l eaving the issue of adm ssibility of those copies
open and hangi ng, by marking them as exhibits subject to objection of
proof and adm ssibility. The appellant, therefore, had a legitinmate
grievance in appeal about the way the trial proceeded.
16. The learned Single Judge rightly allowed the appellant’s plea for
production of the original certificates of registration of trade mark as
addi ti onal evidence because that was sinply in the interest of justice
and there was sufficient statutory basis for that under clause (b) of
Oder 41 Rule 27. But then the Single Judge seriously erred in
proceedi ng sinultaneously to allow the appeal and not giving the
respondent - def endants an opportunity to | ead evidence in rebuttal of
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the documents taken in as additional evidence.
18. The judgrment and order dated 25-4-2003 passed by the Division
Bench is set aside and the matter is renmitted to the | earned Single
Judge to proceed in the appeal fromthe stage the originals of the
registration certificates were taken on record as additional evidence.
The | earned Single Judge may allow t he respondent - def endants to
| ead any rebuttal evidence or make a linmted remand as provided
under Order 41 Rule 28.
19. In the result, the appeal is allowed, as indicated above but with
no order as to costs”

11) Further, |earned senior counsel relied on H Siddiqui (Dead) By
Lrs. vs. A Ramalingam (2011) 4 SCC 240 which held as under: -

"12. The provisions of Section 65 of the 1872 Act provide for
permitting the parties to adduce secondary evi dence. However, such a
course is subject to a large nunber of limtations. In a case where the
ori gi nal docunents are not produced at any tine, nor has any factua
foundati on been laid for giving secondary evidence, it is not

perm ssible for the court to allow a party to adduce secondary

evi dence. Thus, secondary evidence relating to the contents of a
docunent is inadnissible, until the non-production of the original is
accounted for, so as to bring it within one or other of the cases
provided for in the section. The secondary evi dence nust be

aut henti cated by foundational evidence that the alleged copy is in fact
a true copy of the original. Mere adni ssion of a docunent in evidence
does not anount to its proof. Therefore, the docunentary evidence is
required to be proved in accordance with law. The court has an
obligation to decide the question of admissibility of a document in
secondary evi dence before maki ng endorsenent thereon. (Vide Roman
Catholic Mssion v. State of Madras, State of Rajasthan v. Khenraj, LIC
v. Ram Pal Singh Bisen and M Chandra v. M Thanganut hu.)

13. The trial court decreed the suit observing that as the parties had
deposed that the original power of attorney was not in their
possessi on, question of laying any further factual foundation could

not arise. Further, the trial court took note of the fact that the
respondent herein has specifically denied execution of power of



attorney authorising his brother, R Viswanathan to alienate the suit
property, but brushed aside the same observing that it was not
necessary for the appellant-plaintiff to call upon the defendant to
produce the original power of attorney on the ground that the

phot ocopy of the power of attorney was shown to the respondent

herein in his cross-exanination and he had admitted his signature.

Thus, it could be inferred that it is the copy of the power of attorney
executed by the respondent in favour of his brother (R Viswanathan

the second defendant in the suit) and therefore, there was a specific
adm ssion by the respondent havi ng executed such docunent. So it
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was evident that the respondent had authorised the second defendant
to alienate the suit property.
14. In our hunble opinion, the trial court could not proceed in such
an unwarranted manner for the reason that the respondent had
merely adnitted his signature on the photocopy of the power of
attorney and did not admit the contents thereof. Mire so, the court
shoul d have borne in mnd that adnmissibility of a docunent or
contents thereof may not necessarily lead to drawi ng any i nference
unl ess the contents thereof have sone probative val ue.
15. In State of Bihar v. Radha Krishna Singh this Court considered the
i ssue in respect of admissibility of documents or contents thereof and
hel d as under:
"40. ... Admissibility of a docunment is one thing and its probative
val ue quite another--these two aspects cannot be conbined. A
docunent nay be adnissible and yet nmay not carry any conviction
and weight or its probative value may be nil."
16. In Madan Mohan Singh v. Rajni Kant this Court exam ned a case
as a court of fifth instance. The statutory authorities and the High
Court had determ ned the issues taking into consideration a |arge
nunber of docunents including electoral rolls and school | eaving
certificates and held that such docunments were admissible in
evidence. This Court exani ned the docunents and contents thereof
and reached the conclusion that if the contents of the said docunents
are exanined making nere arithnetical exercise it would | ead not
only to inprobabilities and inpossibilities but also to absurdity. This
Court exam ned the probative value of the contents of the said
docunents and cane to the conclusion that Smt Shakuntal a, second
wife of the father of the contesting parties therein had given birth to
the first child two years prior to her own birth. The second child was
born when she was 6 years of age; the third child was born at the age
of 8 years; the fourth child was born at the age of 10 years; and she
gave birth to the fifth child when she was 12 years of age.
17. Therefore, it is the duty of the court to exam ne whether the
docunents produced in the court or contents thereof have any probative
val ue".

12) Further, in R V.E Venkatachal a Gounder vs. Arul m gu
Vi swesaraswanm & V.P. Tenple and Another (2003) 8 SCC 752 it
was hel d as under: -

"19. Order 13 Rule 4 CPC provides for every docunent admitted in
evidence in the suit being endorsed by or on behalf of the court, which
endorsenent signed or initialled by the Judge anounts to adni ssion

of the docunent in evidence. An objection to the adnmssibility of the
docunment shoul d be rai sed before such endorsenment is made and the

court is obliged to formits opinion on the question of admi ssibility
and express the same on which opinion wuld depend t he docunent
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bei ng endorsed as adnmitted or not adnitted in evidence. In the latter
case, the docunent may be returned by the court to the person from
whose custody it was produced.
20. The | earned counsel for the defendant-respondent has relied on
Roman Catholic Mssion v. State of Madras in support of his



subni ssion that a docunent not admissible in evidence, though

brought on record, has to be excluded from consideration. W do not
have any dispute with the proposition of law so laid down in the
abovesai d case. However, the present one is a case which calls for the
correct position of |aw being nade precise. Ordinarily, an objection to
the adnmissibility of evidence should be taken when it is tendered and
not subsequently. The objections as to adnmissibility of documents in
evi dence may be classified into two classes: (i) an objection that the
docunent which is sought to be proved is itself inadm ssible in
evidence; and (ii) where the objection does not dispute the

adm ssibility of the docunent in evidence but is directed towards the
nmode of proof alleging the same to be irregular or insufficient. In the
first case, merely because a docunment has been marked as "an

exhibit", an objection as to its adm ssibility is not excluded and is
available to be raised even at a |l ater stage or even in appeal or
revision. In the latter case, the objection should be taken when the
evidence is tendered and once the docunent has been admitted in

evi dence and nmarked as an exhibit, the objection that it should not
have been adnitted in evidence or that the node adopted for proving

the docunent is irregular cannot be allowed to be raised at any stage
subsequent to the marking of the document as an exhibit. The latter
proposition is a rule of fair play. The crucial test is whether an
objection, if taken at the appropriate point of tine, would have
enabl ed the party tendering the evidence to cure the defect and resort
to such node of proof as would be regular. The onission to object
becones fatal because by his failure the party entitled to object allows
the party tendering the evidence to act on an assunption that the
opposite party is not serious about the node of proof. On the other
hand, a pronpt objection does not prejudice the party tendering the

evi dence, for two reasons: firstly, it enables the court to apply its mnd
and pronounce its decision on the question of admissibility then and
there; and secondly, in the event of finding of the court on the node of
proof sought to be adopted goi ng against the party tendering the

evi dence, the opportunity of seeking indul gence of the court for
permitting a regular node or met hod of proof and thereby renoving

the objection raised by the opposite party, is available to the party

| eadi ng the evidence. Such practice and procedure is fair to both the
parties. Qut of the two types of objections, referred to hereinabove, in
the latter case, failure to raise a pronpt and tinely objection anmounts
to wai ver of the necessity for insisting on formal proof of a docunent,
the docunent itself which is sought to be proved being adnmissible in
evidence. In the first case, acquiescence would be no bar to raising
the objection in a superior court".
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13) Learned senior counsel further subnmitted that the appellant has

taken a case of collusion between the defendants-respondents herein

with the | abour union and in the cross examination of Shri N L. Mehta
(PW1), it has been conceded by himthat he had no material to show

that the refusal of perm ssion by the worknen was instigated by the

def endant s-respondents herein. In view of this adm ssion alone, the
appellant is not entitled to any relief as he has failed to prove his own
case. He further subnmitted that if a condition of a contract is for

mut ual benefit of both the parties then such a condition cannot be

wai ved by a party unilaterally. According to him C ause 6 of the

agreenment provides that the vendor will not be bound to conplete the



sale, if the | abour does not consent to it. This clause was included as
the subject matter of sale was not a running business as a going
concern but a sale of |and per se, neaning thereby, that the business
whi ch was bei ng conducted woul d have to be shut down. In such a
situation, perm ssion of the Labour Conmi ssioner was required under
Section 25-0 of the Industrial Disputes Act, 1947 before cl osing down
the unit. Further, Regulation 56(3)(c)(1) of the Devel opment Control
Regul ati ons, 1991 al so required per ni ssi on of t he Labour
Commi ssioner in case of conversion fromindustrial to residential use

of the land is purported. Therefore, these two conditions were not only

for the benefit of one party and in fact, it was for the benefit of both
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the parties. Such a condition cannot be waived unilaterally.

14) In support of this claim reliance was pl aced on
International vs. Bhagwandas Fatehchand Daswani and C hers
(2004) 6 SCC 537 wherein it was held that: -

"99. The decision in Jiwan Lal (Dr.) v. Brij Mhan Mehra is al so
di stinguishable on the facts of that case. There clauses 5 and 6 of the
agreenment provided for execution of sale deed within three nonths
fromthe date the prem ses agreed to be sold were vacated by the
Income Tax Authorities. It was further provided that if the Income Tax
Authorities did not vacate the prem ses or they stood requisitioned by
the Governnent before registration of sale deed -- the vendor shal
refund the consideration to the purchaser. As the premises were
requi sitioned by the Governnent, the stand taken by the vendor was
that it was contingent contract and on requisition of the prem ses, the
contract failed. On the evidence of the parties, the finding reached
was that the vendor had mani pul ated requisition of the premi ses. This
Court, therefore, in appeal held that the contract did not provide that
the sale woul d be effected only if the prem ses remain
non-requi sitioned or that on requisition of the prem ses, the contract
woul d come to an end. The clause providing for refund of
consideration if the prem ses were not vacated by the Income Tax
Aut horities or subsequently requisitioned by the Governnent was
held to be solely for the benefit of the vendee. It was held that if the
vendor nani pul ated the requisition, the vendee could wai ve that
condition and insist on sale of prenmises in the condition of it having
been requi sitioned.

100. In the case before us, we have not found that the vendor was
guilty of rendering the suit for sanction infructuous. It did termnate
the contract pending the suit for sanction but never w thdrew that
suit. The vendee hinself prosecuted it and rendered it infructuous by
his owmn filing of an affidavit giving up his claimfor the interest of
reversioners. In such a situation where the vendor was not in any
manner guilty of not obtaining the sanction and the clause of the
contract requiring the Court’s sanction for conveyance of full interest,
being for the benefit of both the parties, the contract had been
rendered unenforceable with the dismi ssal of the sanction suit.

101. Were the clause requiring obtaining of sanction was to
protect interest of both the parties and when the sanction could not
be obtained for reasons beyond the control of the parties, the contract
cannot be directed to be specifically enforced. The House of Lords in

HPA



the case of New Zeal and Shipping Co. Ltd. v. Societe Des Ateliers Et
Chantiers De France in simlar circunstances, negatived the claimof
specific performance. It was held in that case that where two parties
are equal ly bl amel ess and none of themcould be said to have brought
about a situation by their act or omssion to frustrate the contract,
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the contract cannot be directed to be specifically enforced.
102. On behal f of the vendee, support for his claimwas sought
fromthe foll owing observations of Lord Atkinson
"The application to contracts such as these of the principle that
a man shall not be pernmitted to take advantage of his own
wong thus necessarily leaves to the blanel ess party an option
whether he will or will not insist on the stipulation that the
contract shall be void on the happening of the named event. To
deprive himof that option would be but to effectuate the
pur pose of the blanmeable party. Wen this option is left to the
bl anel ess party it is said that the contract is voidable, but that
is only another way of saying that the blameable party cannot
have the contract made void hinmself, cannot force the other
party to do so, and cannot deprive the latter of his right to do
so. O course the parties nmay expressly or inpliedly stipulate
that the contract shall be voidable at the option of any party to
it. I amnot dealing with such a case as that. It nmay well be that
t he question whether the particular event upon the happening of
which the contract is to be void was brought about by the act or
om ssion of either party to it may involve a determnation of a
question of fact." (enphasi s
suppl i ed)
103. As has been observed by Lord Atkinson, it is always a
guestion of fact to be deternined in each case as to who is guilty of
the act or omission to render the contract void or unenforceable. In
the case of New Zeal and Shipping Co. Ltd on facts the ultimate
concl usi on reached unani nously by Their Lordshi ps was that the
clause of the contract in that case was a stipulation in favour of both
the parties and the situation was not brought about by any of the
parties to give rise to avoidance. It was found that the failure to fulfi
the contract was not due to any fault on the part of the respondents
but was due to a cause beyond their control
104. In the present case also, we have cone to the concl usion that
the vendor waited for a reasonable period for grant of sanction to the
sale by the Court. There was a pressing need for sale as the public
dues and taxes could have been recovered fromthe property by
coercive process at any time. The vendor, therefore, advisedly
withdrew fromthe contract, negotiated sale on different terms with
t he subsequent vendee and ultimately entered into the contract with
the latter. The vendor did not actually withdraw the suit for sanction
The vendee hinself becanme co-plaintiff to the suit and unsuccessfully
tried to prosecute it. The sanction suit was rendered infructuous by
the vendee’s own conduct of filing an affidavit restricting his claimto
life interest. He suffered the dism ssal of sanction suit as infructuous
and did not question the correctness of the Court’s order in appea
before the Division Bench, although the subsequent vendee, agai nst
grant of decree of specific performance of life interest, had preferred
an appeal
105. In this situation, even if we cone to a conclusion that the
vendee had rightly tried his utnost to obtain the Court’s sanction and
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cannot be blanmed for transposing hinself as a co-plaintiff and
prosecuting the sanction suit, the sanction sought could not be
obt ai ned for reasons beyond the control of the parties. The vendor
cannot be held guilty of the breach as to entitle the vendee to seek
specific performance of life interest of the vendor. The contract

entered into between the parties was for conveying full interest in the
property, nanely, life interest of the vendor and chance of succession
of reversioners. The contract was one and indivisible for full interest.

There is no stipulation in the contract that if sanction was not
obt ai ned, the vendor would transfer only his life interest for the sane



or lesser consideration. On the contrary, the contract stipulated that
if the sanction was not granted, the contract shall stand cancelled
and t he advance noney woul d be refunded to the purchaser”.

15) Further, in lrwin v Wlson [2011] EWHC 326 (Ch), it was held
t hus: -

"22. Beguilingly straightforward as the matter appeared to Judge
Madge, | consider that the issues raised are far fromsinple. They
break down into four separate points. (a) Benefit of condition
23. The test for determ ning whether a contract termis for the
excl usive benefit of one party, failing which and in the absence of any
express power of waiver the termis not capable of unilateral waiver by
the party to the contract who clains to have the benefit of it, is that
stated by Brightman J (as he then was) in Heron Garage at 426e - h;
"Wthout seeking to define the precise limts within which a
contracting party seeking specific perfornmance may wai ve a
condition on the ground that it is intended only for his benefit,
it seenms to ne that in general the proposition only applies
where the stipulation is in terms for the exclusive benefit of the
plaintiff because it is a power or right vested by the contract in
himalone... , or where the stipulation is by inevitable
inmplication for the benefit of himalone ... If it is not obvious on
the face of the contract that the stipulation is for the exclusive
benefit of the party seeking to elimnate it, then in ny opinion it
cannot be struck out unilaterally. |I do not think that the court
shoul d conduct an enquiry outside the terns of the contract to
ascertain where in all the circunmstances the benefit lies if the
parties have not concluded the matter on the face of the
agreenment they have signed."”
24. In a decision of the New Zeal and Court of Appeal, to which M
Carlisle referred me, nanely G obe Holdings Ltd v Floratos [1998] 3
NZLR 331 (and to which |I shall return later) there is (at page 334) a
citation froman earlier decision of the sane court (Hawker v Vickers
[1991] 1 NZLR 399 at 402-3) setting out the foll owing statenent of the
approach in | aw
"A party may waive a condition or provision in a contract which
is solely for that party’s own benefit and is severable. In such a
case the other party is denied the right to treat the condition as
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unsatisfied and is obliged to conplete notw thstanding the |oss
of that advantage. The question is one of construction of the
contract. It turns on whether the stipulation is in ternms or by
necessary inplication for the exclusive benefit of the party, and
the answer is derived fromconsideration of the contract as a
whole in the light of the surrounding circunstances..."
That seens to nme, with respect, to be an entirely accurate summary of
the rel evant approach.
33. What then of the presence in clause 25.2 of the right, conferred
separately on both the buyer and the seller, to ternminate the contract
in the event that, despite having used all reasonabl e endeavours, the
sell er has not secured performance of the docunents service term by
1 February 2010? It was the presence of this right that persuaded
Judge Madge to conclude that clause 25.1 was not capable of waiver
by the defendants.
34. In ny judgnent, the presence of that right is irrelevant to whether
the docunments service termis for the exclusive benefit of the seller
The principle is that a party may waive a contract termif that term if
performed, is of benefit to himbut not to the other party (or parties) to
the contract. By contrast, the right to term nate the contract conferred
by clause 25.2 is exercisable if and only if the termcannot be or is not
per f or ned.
35. This very point was discussed in dobe Hol dings, the New Zeal and
decision referred to earlier. In that case a condition of the contract for
the sale of an apartment block stipulated that, within 60 days of
acceptance, the purchaser woul d obtain planning consent fromthe
| ocal council for the sub-division of the block. The contract contained



a general condition that in relation to any financial or other conditions
either party could, at any time before the condition was fulfilled or
wai ved, avoid the contract by giving notice. Wthin the 60 days the
purchaser’s solicitors gave notice that the special condition was
wai ved and that, accordingly, the contract could be regarded as
uncondi tional . The question was whether the notice was |egally
effective. In the course of a judgnment dealing with a nunber of points,
the New Zeal and Court of Appeal (at 339) cited a passage fromthe
earlier decision of Hawker v Vickers which stated that
"...there is nothing inconsistent in providing expressly or by
necessary inplication for unilateral waiver of a condition up to
a certain date and thereafter for allowi ng either party to avoid
the contract for non fulfilnment of the condition. Such a
provi sion sinply recognises the commercial reality that the
nature and significance to the parties of a condition in a
contract may change over tine or at a point intinme. If the
contract [sic] is fulfilled or waived, the parties then have the
certainty of an unconditional contract. If not fulfilled or waived
by the nomi nated date, each is free to end the contract by
appropriate notice to the other."
The court then pointed out that: "The argunent agai nst waiver
rests upon the desirability of certainty for a vendor from being
able immediately to bring the contract to an end, or see it
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i medi ately col | apse, once the given time has el apsed. But
certainty is achieved by a different rule, nanely that any wai ver
nmust occur on or before the condition date, or at |east before
the contract is actually brought to an end (if it is not
automatically void). It has to be renmenbered that we are at this
poi nt concerned with a situation in which it is to be accepted
that there is no substantive benefit to [the vendors]. Therefore,
their only legitimate interest is in knowi ng whether the
transaction is to proceed or not. Once the tine allowed for the
fulfilment of the condition expires they can forthwith give notice
of cancellation if they have not already been informed that the
sale will go ahead. It matters not to themwhether it does so
because of fulfilnment or because the purchaser elects to proceed
anyway. The achieving of certainty is in the vendors’ own hands
if there has been no action by the purchaser. If there has been a
wai ver the transaction proceeds as it would have done if the
condi tion had been satisfied on the date of the waiver... W
conclude therefore that a distinction is to be drawn between the
benefit of the substance of the condition and the benefit of the
time limt "

36. The reasoning in that passage thus distingui shes between the

benefit of the condition - here the docunments service term contained

in clause 25.1 - and the benefit of the right to terninate the contract

if the condition has not been fulfilled by the due date - here the right

to termnate the contract after 1 February if the information in

question has not been provided. These are two distinct ternms of the

contract. The existence of the right in either party to term nate the

contract if a particular condition is not perforned by the due date is

not inconsistent with the condition in question being for the exclusive

benefit of the other party to the contract and with that other party

having the right, if necessary by inplication of |law, to waive the

condi ti on.

37. Heron Garage is not authority for a contrary view. The condition

in that case was that the purchaser would obtain a particul ar

pl anni ng consent. Cbtaining that consent was a condition precedent

to the contract. Brightrman J put the matter thus (at 426b):
"The town pl anning consent is expressed in cl.7 of the sale
agreenent as a condition fundanental to the enforceability of
the sale agreenent as a whole. It is not expressed as a condition
which is precedent only to the liability of Heron as purchaser
Clause 7 is not a clause which is expressed only to confer rights
on Heron. It is expressed to confer a right also on the vendors."

It is perhaps the presence of the |ast sentence in that passage which



needs sone el aboration. The right there referred to was a right in
either party, if the stipulated planning consent should not have been
obtained within 6 nonths or within such extended period as the

parties mght agree, to termnate the agreenent by notice in witing to
the other. It was part and parcel of the very clause stating that the
contract was conditional upon the particular planning consent being
obt ai ned. The purchaser, Heron, had shortly before the expiry of the 6
mont h period given notice in witing to the vendor’s solicitor
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purporting to waive what it described as the benefit of clause 7 of the
contract. It is not surprising therefore that Brightman J concl uded
that the condition was not capable of waiver by the purchaser: it was
a condition precedent to the very existence of the contract and, what
is nore, it contained a provision expressed to be for the benefit of
both parties.
49. In ny judgnent, the notice given under clause 25.2 enables the
parties to bring an end to their relationship if one of them chooses to
do so and the relevant information has not been provided by 1
February. The nore natural contruction of the clause is to read it as
having that effect when it is given. It is inconsistent with that purpose
to allow an obligation to conplete to arise (either because the
docunents service termis perfornmed or the termis waived) after the
noti ce has been given. The whole point of the notice is that the tine
for conpletion has passed".

16) Learned senior counsel for the respondents further submtted
that as in the present case, the worknen had refused to grant their
consent for the sale, the contract stood frustrated being contingent
upon the said condition and, therefore, discretionary renmedy of
specific performance cannot be granted. To substantiate this claim
he relied on a decision of this Court in M Meenakshi and Ot hers vs.
Met adi n Agarwal and Qthers (2006) 7 SCC 470 wherein it was held

as under: -

"9. It is not disputed that the parties to the agreement were aware
of the proceedi ngs pending before the ceiling authorities. It is also not
in dispute that the Central Government was the appropriate authority
to deal with the matter as the | ands pertained to a cantonnent area.
The agreenent envi saged that the defendant woul d obtain necessary
sanction fromthe conpetent authority. It was nmade clear that he had
not submtted any layout nor had he got any sanction therefor

23. It was, therefore, not a case where the trial court found that
the defendant had committed a fraud on the statutory authorities or
on the court. The expression "fraud" in our opinion was inproperly
used. It nmust be noticed that adnmittedly when the agreenent was
entered into, the proceedings under the 1976 Act were pending. The
parties night have proceeded under a misconception. It is also
possi bl e that the defendant had nmade m srepresentation to the
plaintiff; but the question which was relevant for the purpose of
determ nati on of the dispute was as to whether having regard to the
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proceedi ngs pendi ng before the conpetent authority under the 1976
Act, the defendants could performtheir part of the contract. The
answer thereto, having regard to the order of the conpetent authority
dated 8-8-1980, nust be rendered in the negative.

25. It was, therefore, not a case where a notice under Section 26 of
the 1976 Act could have served the purpose and in the event, the
conpetent authority did not exercise its statutory right of perception
(sic purchase) within the period stipulated thereunder, the defendant
was free to execute a deed of sale in favour of any person he liked.



26. Strong reliance has been placed by M Nageswara Rao on a
decision of this Court in HPA International v. Bhagwandas Fateh
Chand Daswani 1. Qur attention in particular has been drawn to the
fol |l owi ng observati ons:
"100. In the case before us, we have not found that the vendor
was guilty of rendering the suit for sanction infructuous. It did
term nate the contract pending the suit for sanction but never
wi thdrew that suit. The vendee hinself prosecuted it and rendered
it infructuous by his own filing of an affidavit giving up his claim
for the interest of reversioners. In such a situation where the
vendor was not in any manner guilty of not obtaining the sanction
and the clause of the contract requiring the Court’s sanction for
conveyance of full interest, being for the benefit of both the parties,
the contract had been rendered unenforceable with the dism ssa
of the sanction suit.”
27. The said observations were nade in the fact situation
obt ai ni ng therein.
28. In this case, we are concerned with a situation where the
sanction, it will bear repetition to state, has expressly been refused
29. Dharmadhi kari, J. in that case itself has noticed a judgment of
the House of Lords in New Zeal and Shipping Co., Ltd. v. Scoiete des
Ateliers et Chantiers de France wherein it was held that a man shal
not be allowed to take advantage of his own wong, which he hinself
brought about.
30. The parties were aware of the proceedi ngs under the 1976 Act.
The plaintiff-respondents were also aware that sanction under the
said Act is necessary. The consequence for non-grant of such sanction
was expressly stipulated. Even the parties were clear in their mnd as
regards the consequences of wilful non-execution of a deed of sale or
wilful refusal on their part to performtheir part of contract.
31. W may notice that Lord Atkinson in New Zeal and Shi ppi ng
took into consideration the inability or inpossibility on the part of a
party to performhis part of contract and opined the principle that
man shall not be permitted to take advantage of his own wong, which
he hinsel f brought about.
32. Qur attention has rightly been drawn by M CQupta to the deed
of sale executed by the defendant in favour of others. By the said
deeds of sale all the six co-sharers have sold portions of their house
properties and | ands appurtenant thereto. The total land sold to the
purchasers by all the six co-sharers was bel ow 900 sq. m
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33. The comment made by the Division Bench that the competent
authority under the 1976 Act failed to take into consideration the
Muslim |l aw of inheritance and succession is again besides the point.
Each of the claimpetitions by the appellants and their co-sharers was
determi ned having regard to the 1976 Act. The Muslim | aw of
i nheritance and succession may not have any role to play. In any
event, the same could not have been the subject-matter of a decision
at the hands of the Division Bench

34. W have noticed the reports of the Conmi ssioner appointed
both by the trial court and the | earned Single Judge of the High
Court. The Commi ssioner appointed by the trial Judge in his report
st at ed:

"... | also found sonme nunbers were painted in black on the

compound wal I inside the western conpound wall as 3-42-67 and
al so found one snmall brick mound near the m ddl e unfinished
room t ouchi ng the western conpound wall. | also found sone

nunbers on the gate painted in black as 65-66-67-68-69. Wile |
was proceeding with the execution of warrant, sone persons
brought a board and tied it to the gate which contai ned some
letters painted as ‘This | and and construction area Cantonnment H
Nos. 3-42-65 to 3-42-69 belong to Murthy Cooperative Housing
Soci ety -- Trespassers will be prosecuted ."
35. It was, therefore, accepted that the plots nentioned therein
had al ready been sold to Murthy Cooperative Housing Society. The
sai d Cooperative Society, it is beyond any cavil of doubt, purchased
the land fromthe original owners pursuant to or in furtherance of the



exenption accorded in that behalf by the competent authority in
exercise of its power under Section 20 of the 1976 Act. The land sold
to the Cooperative Society which mght have included the vacant |and
and which was the subject-nmatter of the agreenent but was not the
subject-matter of the suit. They were not parties thereto. The sanction
accorded in their favour by the conpetent authority had never been
put in question.

36. The Advocat e- Conmi ssi oner appointed by the trial court,
obser ved:

"Opi nion and observation.--Taking all the aforesaid facts and

circunstances | conclude that Plot No. 2 in Survey No. 71 as

nmentioned in the agreement of sale Ext. A-2 in the trial court and

House Nos. 3-9-51/A, B, C and D situated in Survey No. 71/part,

West Marredpalli on which | conducted the | ocal inspection are the

sane. "

37. The | earned Conmi ssioner, therefore, only inspected Plot No. 2
situated in Survey No. 71 and not the |ands which were the
subject-matter of sale in favour of the subsequent purchasers.

38. The High Court, in our considered view, also committed a
mani fest error in opining that the appellants should have questi oned
the orders passed by the conpetent authority. If they have not done
so, the sanme would not nmean that the Division Bench could go
thereinto suo notu.
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39. Furthernore, Section 20 of the Specific Relief Act confers a
di scretionary jurisdiction upon the courts. Undoubtedly such a
jurisdiction cannot be refused to be exercised on whins and caprice;
but when with passage of time, the contract becones frustrated or in
sone cases increase in the price of |land takes place, the same being
rel evant factors can be taken into consideration for the said purpose.
Wil e refusing to exercise their jurisdiction, the courts are not
precluded fromtaking into consideration the subsequent events. Only
because the plaintiff-respondents are ready and willing to perform
their part of contract and even assuming that the defendant was not
entirely vigilant in protecting his rights in the proceedi ngs before the
competent authority under the 1976 Act, the same by itself would not
mean that a decree for specific performance of contract would
automatically be granted. Wiile considering the question as to
whet her the discretionary jurisdiction should be exercised or not, the
orders of a conpetent authority nmust also be taken into
consi deration. Wile the court upon passing a decree for specific
performance of contract is entitled to direct that the same shall be
subject to the grant of sanction by the authority concerned, as was
the case in Chandnee Wdya Vati Madden v. Dr. C. L. Katial and
Ni rmal a Anand v. Advent Corpn. (P) Ltd.; the ratio laid down therein
cannot be extended to a case where prayer for such sanction had
been prayed for and expressly rejected. On the face of such order
whi ch, as noticed hereinbefore, is required to be set aside by a court
in accordance with law, a decree for specific performnce of contract
could not have been granted".

17) Learned single Judge decreed the suit for specific performance by

directing the respondents herein to apply to the concerned authorities

for change of user of land fromindustrial/comrercial to residentia

use and also to apply for the perm ssion under the ULC Act and in the

event the pernmission is not granted by the authorities then a decree in

terns of prayer b(i) to b(v) of the plaint shall be granted. In the

present case, perm ssion was applied for and rejected by the Labour



Conmi ssioner as well as the office of the Joint Director of Industries
on 02. 03.2006 and 28.02. 2006 respectively. The perm ssion under
the ULC Act under Section 22 also cane to be rejected on 06.03. 2006
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Thus, if at all, without adnmitting that the appellant had succeeded

maki ng out of case for a decree of specific performance, the appellant

woul d have only becone entitled for danmages.

18) Learned senior counsel further submitted that the respondents

term nated the contract on 15.12.1977, that is, within two nonth.

The question of waiver of a condition would not at all arise so as to

revive the contractual obligations into existence and thereby claimhis

contractual rights under the contract so revived. It is settled position

of law that once a contract has been termi nated, either on the breach

of the terms of the contract by one party and subsequent repudiation

by the other or by frustration of the contract due to circunstances

beyond the control of either of the parties, the contract legally cones

to an end between the parties. Then there is no question of any

contract/agreenent subsisting between the parties, what follows is

only the | egal consequences which nay have been contenplated in the

terns of the contract e.g. |iquidated damages, etc. However, the

parties are at liberty to nmutually novate the contract by bringing into

exi stence a new contract altogether which would replace the old

contract between the parties and the terns of the new contract take

the place of the old contractual terns. It will not only be illogical but

al so absurd to contend that once the contract has been term nated by

a party, it will still subsist in the background and either of the parties
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may be able to waive a condition attached to that contract so as to

revive that contract froma period of slunber. This will in fact anount

to saying that even though a contract has been term nated by putting

it to an end but it is actually still available, at the option of one of the

parties, to be revived back to its original formand content through

uni | ateral waiver of a contractual condition. In order to substantiate

this claim |earned senior counsel placed reliance on K. Narendra vs.

Riviera Apartnents (P) Ltd. (1999) 5 SCC 77 which held as under: -



"36..... We are clearly of the opinion that at one point of tine the
contract had stood frustrated by reference to Section 56 of the
Contract Act. W do not think that the subsequent events can be
pressed into service for so reviving the contract as to decree its
speci fic performance".
19) According to | earned senior counsel, Cl ause 6 of the agreenent
whi ch provides for a period of nine (9) nonths was only for obtaining
No bj ection Certificate ( NOO) from the Ur ban Land Cei ling
authorities and fromthe authority for conversion of land from
comrercial to residential use. There was no tine period provided for
obt ai ni ng consent fromthe | abour uni on and once the Labour Union
on 05.12.1977 and again on 10.01.1978 declared their intention not
to negotiate, the contract stood frustrated, and therefore, the question
of specific performance of the contract did not arise. He further
submitted that without prejudice to the aforesaid subm ssions, the
Di vi si on Bench, even after holding that the | earned single Judge erred
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in |ooking at evidence and docunents which were filed beyond the
stated case in the plaint, neverthel ess exam ned the case of the
appel lant on the strength of even those docunents, nore specifically,
letters dated 05.12.1977 and 10. 01. 1978.
20) Learned senior counsel further submitted that letter dated
05.12.1977 as produced by the respondents is in line with the sane
I etter which has been obtained through RTI. On the other hand, the
letter on which the appellant is relying upon does not match with the
one obtained through the Labour Commissioner’s Ofice. Mor eover
the Division Bench has found version of the appellant to be
untrustworthy as according to it the post-script as introduced by the
plaintiff was found to be inconsistent with the main body of the letter
Further, letter dated 10.01.1978, produced by the appellant is also an
i nterpol ated docunent as M. Vasant Gupte (PW2) in his statenent
had said that this letter nust have been sent by the MII| Mazdoor
Sabha and t he post-script night have been witten by M. Pathak as it
bears his signature. The Division Bench has therefore rightly held
that it cannot be relied upon. Mreover, two undisputed docunents
i.e., letter dated 08.11.1977 (Exh. P-4) and letter dated 10.02.1978

(Exh. P-15) nake it clear that the respondent had offered the ful



anount of dues to the workmen and not 60 per cent as is sought to be
suggested in the two letters filed by the appellant. Even letters dated
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14.12.1978 and 15.12. 1978 (Exhibit Nos. P-39 and P-40) have
adversely been conmented upon by the Division Bench. So far as
letter dated 10.06.1978 is concerned, the Division Bench has found
that PW2 had no personal know edge with regard to the facts stated
inthe letter and that M. Pathak who is said to have witten this letter
was not alive.
21) It is further submitted that the respondents have deposited a
sum of Rs. 11,50,000/- along with interest thereon which is lying with
the Registry of the Bonmbay High Court in a Fixed Deposit which
anount can be paid over to the appellant and the D vision Bench has
rightly set aside the order of the |earned single Judge.
22) In reply, it has been stated that the additional docunments which
have been filed before this Court cannot be taken into consideration as
they were not part of the record before the | earned single Judge or
before the Division Bench and no | eave has been obtained fromthe
court.
23) A reading of Cause 6 of the agreenent stipulated the period of
nine (9) nonths for all the fornalities to be observed. It also applied to
obt ai ni ng consent of the | abour. According to |earned senior counse
for the appellant, the decree of specific perfornmance or any decree
cannot be set aside vide an interimorder, nmore so, when this Court, in
its order dated 11.02.2008 had directed that the order of status quo
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passed on 08.12.2006 shall continue till the disposal of the appeal by
the Hi gh Court. It was, therefore, subnitted that the appeal be
al | oned and respondents be directed to execute the sale deed in favour
of the appellant.
Di scussi on
24) Fromthe rival subm ssions noted above, the only question which
is to be decided in the present appeals is as to whether the

term nation of the agreenent for sale dated 19.10.1977 by the



respondents was justified or not especially when the appellant clains
that the respondents had colluded with the | abour for not naking

them agreeable to the sale

25) In the plaint filed before the High Court of Bonbay being Suit No.
1414 of 1979, a specific case was set up by the appellant in paragraph
33 that the defendants are wongfully seeking to back out of the
agreenment for sale on false and wong pretexts and at the instigation
of the defendants and in collusion with them the said MI|I Mzdoor
Sabha has refused to give its permission to the sale of the nmll

premi ses. Rel evant portion of paragraph 33 of the plaint filed by the

appellant in Suit No. 1414 of 1979 is reproduced bel ow -

"....The Plaintiff says that the Defendants are however wongfully
seeking to back out of the said agreenent for sale on the fal se and
wongful pretexts. At the instigation of the defendants and in
collusion with themthe said M| Mazdoor Sabha has al so allegedly
refused to give its pernission to the sale of the mll prem ses of
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Def endant No. 1 to the plaintiff. The plaintiff says that the alleged
refusal of the said MII Mazdoor Sabha to consent to the sale of the
said MIls property to the Plaintiff has been instigated by the
Def endants and the same is collusive and the sane is made a fal se
pretext to enable the Defendants to back out of the said agreenment for
sal e di shonestly and wongfully...."

(enphasi s suppl i ed)

26) The M Il Mazdoor Sabha, which is a union of workmen of the
respondents herein, vide letter dated 05.12.1977, infornmed the
respondents that they are not agreeable to the sale of the mll
premises. This was reiterated by the MI| Mazdoor Sabha vide letter
dated 10.01.1978. The appel |l ant, however, relied upon the alleged
letters dated 05.12.1977 and 10.01.1978 whi ch according to them
have been handed over by Shri MP. Agrawal-a forner Director of the
Respondent No. 1. The letters dated 05.12.1977 and 10.01.1978
whi ch were sent by the respondents to the appellant are re-produced
bel ow: -
"Dear Sir,
This has reference to the neeting held in your office on 29 th
Novenber, 1997 when our representatives and your Directors were
present.
In this connection we have to informyou that we have been inforned
by your enployees that they are not agreeable to your selling the MII
prem ses. The enpl oyees have given us a representation to the effect
that they are not agreeable to your selling of the MII premises. In

accordance with the workers representati on we have to informyou
that we are not agreeable and therefore we cannot give our consent to



the sale of the mill prenises

In the circunstance there is no question of your setting the paynent
of the workers’ dues as proposed by you. Please also note that we are
al so noving the | abour conmi ssioner in the regard.

Yours faithfully,
Sd/ -
Asstt. CGeneral Secretary
Copy to
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Conmi ssi oner of Labour”
"Dear Sir,
At your instance the undersigned net your proposed purchased on
9th January 1978.

W want to make it clear that our letter of 5 th Decenber 1977 is fina
and we do not agree to the proposed sale. W hereby treat this matter
as closed as far as we are concerned and we will not neet you or any
one else for any discussion further, in respect thereof.
Yours truly
for MLL MAZDOOR SABHA
Sd/ -
Asst. General Secretary
The aforesaid letters were marked as Exhibit D10 and Exhibit P-11
respectively.
The letters which the appellant had fil ed subsequently being narked

as Exhibit Nos. P-27 and P-28 are al so reproduced bel ow -

"Dear Sir,

This has reference to the Meeting held in your office on 29t h
Novenber, 1977 when our representatives and your directors were
present.

In this connection we have to informyou that we have been inforned
by your enployees that they are not agreeable to your selling the MII
Prem ses. The enpl oyees have given us a representation to the effect
that they are not agreeable to your selling of the MII premni ses unless
you provide alternate enpl oynent and pay full conpensation to those
wor kers who do not want alternate enpl oynent as per the law. 1In the
circunstances there is no question of your setting the paynent of the
wor kers’ dues as proposed by you. Please also note that we are al so
novi ng the Labour Commi ssioner in this regard.

(enphasi s suppl i ed)

Yours faithfully,
Assi stant CGeneral Secretary
Copy to
Commi ssi oner of Labour
P.S.
Your proposal to pay 60% conpensation only to the workers is not
accept abl e hence we object to the sale.

Si gned
Assi stant Secretary Ceneral"
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"Dear Sir,
At your instance the undersigned net your proposed purchaser on
9th January 1978.

We want to nake it clear that our letter of 5 th Decenber, 1977, is fina
and we do not agree to the proposed sale. W hereby treat this matter



as closed as far as we are concerned and we will not neet you or any
one else for any discussion further, in respect thereof.
Yours truly
for MLL MAZDOOR SABHA
Sd/ -
Asst. General Secretary
P.S. : In the discussion you nentioned that in case we agree you
woul d shift the Factory to Andheri or Thane are and provide alternate
work to the workers on first priority basis and those workers who do
not agree to this you would conpensate fully. W are agreeable to this
proposal as stated in the presence of the workers and as such we
agree to your proposed sale. (enphasi s
suppl i ed)

Sd/ -
Asstt. General Secretary"

27) It may be nmentioned that in the plaint filed by the appellant, the
pl ea set up was that at the instigation of the defendants and in
collusion with them the MI|I Mazdoor Sabha has refused to give its
permi ssion to the sale of the mill premises of Defendant No. 1 to the
plaintiff. It was not a case set up by the appellant that the MII
Mazdoor Sabha had agreed to the proposed sale on certain conditions
of fered by the respondents. In view of the settled position of law, fresh
pl eadi ngs and evidence which is in variation to the original pleadings
cannot be taken unl ess the pleadings are incorporated by way of
anendnent of the pleadings. In our considered opinion, the Division
Bench of the Hi gh Court was perfectly justified in holding that unless
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the plaint is amended and a specific plea is taken that the MII
Mazdoor Sabha had agreed for the proposed sale on certain ternms and
conditions offered by the respondents herein, the two letters viz., Exh
Nos. P-27 and P-28 could not have been taken into consideration at
all. Further, it is the case of the appellant that the aforesaid two
letters were given by one Shri MP. Agrawal -a forner Director of the
Respondent No. 1. Shri M P. Agrawal has not been produced as a
Wwitness so as to establish that these two letters were in fact given by
the M1l Mazdoor Sabha. Further, in the statenent of M. Vasant
Qupte (PW2), he has only stated that the letter nust have ben sent by
the MI1 Mazdoor Sabha and the post-script mght have been witten
by M. Pathak as it bears his signature. He had not stated that it was
witten in his presence. Mere identifying the signature of M. Pathak

does not prove the contents of the said |letter which is being relied



upon by the appellant. Even if the two letters viz., Exh. Nos. P-27 and
P-28 are taken into consideration, froma reading of the said letters, it
appears that the contents are contradictory of one another. In the
letter dated 05.12.1977 (Exh. P-27), in the underlined portion
reproduced above, we find that the MI| Mazdoor Sabha had denanded
an option to provi de alternate enpl oynent and to pay ful
compensation to those workers who do not want alternate enpl oynent
as per the law. In the note below the said letter, a nention has been
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made that a proposal was given to pay 60 per cent conpensation
whi ch was not acceptabl e.
28) In the earlier part of the letter dated 10.01.1978 (Exh. P-28), it
has been specifically mentioned that they do not agree to the proposed
sale and the nmatter be treated as cl osed. However, in the note, it is
nmentioned that they are agreeable to the proposal given in the
di scussion and to the proposed sale. Letter dated 10.01.1978 is
contradictory to the earlier part of the letter, and therefore, in our
consi dered opinion, the Division Bench had rightly disbelieved these
two letters viz., Exh. P-27 and Exh. P-28.
29) Fromthe aforesaid discussion it is absolutely clear that the MII
Mazdoor Sabha categorically refused to give their consent to the sale of
the m Il prem ses.
30) The submission that the appellant has wai ved the condition
regardi ng taking of consent fromthe | abour for the proposed sal e and,
therefore, this could not be a ground for cancelling the contract is
m sconcei ved. In the agreenent dated 19.10.1977, it was specifically
mentioned that the sale also be subject to your (defendants) being able
to settle with your |abour and your |abour agreeing to the sale
contenpl ated herein and if you are not able to settle with your |abour
and to get themto agree to the sale herein contenplated you will not
be bound to conplete the sale. The nonment |abour do not agree to the
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sal e contenpl ated, under the ternms of the contract, the respondents

were not bound to conplete the sale. The maxi num period of nine (9)



nont hs does not mean that once the | abour had declined to give their
consent for the proposed sale, the contract subsists for a period of
nine (9) nonths and it cannot be terninated before that period. The
agreenment for sale is a contingent agreenent dependi ng upon
obt ai ni ng perm ssion under Section 22 and Section 27 of the ULC Act,
property being converted fromindustrial zone to residential use and
settlenent with the | abour and the | abour agreeing to the sale
contenpl at ed therein. If any of the conditions are not fulfilled, the
respondents were not bound to conplete the sale and the appel |l ant
was only entitled for return of the noney with interest @ 18% per
annum from t he date of refusal of any of the perm ssion or consent or
agreenent nentioned above. As in the present case we find that the
M 11 Mazdoor Sabha has not given its consent to the proposed sale,
agreenment for sale could not have been perfornmed and had ceased.
The appellant is only entitled to refund of the anount along with
interest @18% per annum sti pul ated therein.
31) In view of the above, we are of the considered opinion that the
Hi gh Court was right in setting aside the decree passed by |earned
singl e Judge of the High Court. We do not find any nerit in these
appeal s, hence, the appeals fail and are hereby disnissed with no
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order as to costs. Interlocutory Applications, if any, are disposed of

accordi ngly.

(R K. AGRAVAL)

NEW DELHI
JULY 8, 2015.
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UPON hearing the counsel the Court made the follow ng
ORDER
Hon’ bl e M. Justi ce R K Agr awal pr onounced t he

Reportabl e judgnent of the Bench conprising Hon ble M.
Justice Ranjan Gogoi and Hi s Lordshi p.

The appeals are disnissed with no order as to costs
in ternms of the signed Reportable judgnent.

(Sarita Purohit) (Raj i nder Kaur)
Court Master Court Master

(Si gned Reportable judgnent is placed on the file)
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