I'N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL No. 1155 OF 2009
[Arising out of SLP(Crl.) No.9348 of 2008]

RAJESH KUVAR c Appel | ant ('s)
Ver sus
STATE OF PUNJAB - Respondent ( s)
ORDER
1 Leave granted.
2 This appeal is directed against the judgnent and order dated 18th

Sept enber, 2008, passed by the Punjab & Haryana Hi gh Court at Chandigarh in

Crimnal Appeal No.679-DB of 2007. The said appeal was preferred agai nst the

j udgnent of conviction and sentence dated 3rd August, 2007, passed by the |earned
Addi tional Sessions Judge, Ludhiana, in Sessions Case 23 dated 13th March, 2006,
convicting the appellant and his co-accused under Section 302 read with Section 120-B
|.P.C. They were subsequently sentenced to life inprisonment and to pay a fine of

Rs. 5000/ - and in default of paynent of
2

fine, to undergo rigorous inprisonment for a further period of two nonths. They

were al so sentenced to 5 years inprisonnent under Section 120B | PC. The Hi gh Court

by its judgnent and order dated 18th Septenber, 2008, under appeal, allowed the

appeal as far as Shiv Kumari, the appellant No.1 in the appeal, was concerned, but
confirnmed the judgnment of the | earned Sessions Judge as far as the present appellant is
concerned and di snissed his appeal

3 When this appeal was taken up for consideration on earlier occasions, |earned
counsel appearing in support of the appeal pointed out that the appellant was a m nor
on the date of the incident, i.e. 30/08/ 2005 and that such ground had been taken in the
special leave petition itself as ground(3). On the basis of the said subni ssion, which
was supported by a transfer certificate which had been issued by the Principal of the
Ramvri ksha Ranbadan Uchch Vi dyal aya, Khoripakar (Sewan), Bihar, wherein the date

of birth of the appellant had been shown as 4th July, 1988, the date of birth as recorded

woul d indicate that the appellant was a nminor on the date of the incident (30.8.2005).



4 In fact, while recording the statenent of the appellant

under Section 313 Cr.P.C. on 28th April, 2007, the |earned Addl. Sessions Judge,
Ludhi ana, recorded the age of the appellant as 19 years, which woul d al so indicate
that on the date of occurrence, the appellant was a m nor

5 Having regard to the certificate as shown and the recording of the statenment of
3

the appell ant under Section 313, |earned counsel for the State of Punjab had been

granted an opportunity to ascertain the genui neness of the date of birth of the
petitioner in the transfer certificate referred to herei nabove. Learned counsel for the
State submits that pursuant to the liberty granted steps were taken to verify the

genui neness of the certificate as well as the date of birth recorded therein and that
such exercise yielded the same result. In such circunstances, we have no option but to
accept the date of birth in the certificate indicated in the school certificate issued on
the basis of the Adnission Register of the school

6 Consequently, Section 7A of the Juvenile (Care and Protection of Children) Act,
2000, as anended in 2006, cones into play.

7 Section 7A of the aforesaid Act is reproduced

her ei nbel ow

7A. 1Procedure to be foll owed when cl ai m of
juvenility is raised before any court.

"7A(1) Whenever a claimof juvenility is
rai sed before any court or a court is of the
opi nion that an accused person was a juvenile
on the date of comm ssion of the offence, the
court shall make an inquiry, take such
evi dence as may be necessary (but not an
affidavit) so as to deternine the age of such
person, and shall record a finding whether
the person is a juvenile or a child or not,
stating his age as nearly as may be:

4

Provided that a claimof juvenility may
be raised before any court and it shall be
recogni sed at any stage, even after fina
di sposal of the case, and such claimshall be
determined in terns of the provisions
contained in this Act and the rul es made
thereunder, even if the juvenile has ceased to
be so on or before the date of commencenent
of this Act.

(2)1f the court finds a person to
be a juvenile on the date of conmission of the
of fence under sub-section (i), it shall forward
the juvenile to the Board for passing
appropriate order, and the sentence if any,



passed by a court shall be deened to have no
effect.”

8 Fromthe said provisions, it will be seen that provision has been nmade that a
claimof juvenility may be raised before any court and it shall be recognised at any
stage even after final disposal of the case and such claimshall be deternined in terns of
the provisions contained in the Act and the rules nmade thereunder, even if the juvenile
had ceased to be a juvenile on or before the date of comrencenent of the Act.

9 In that view of the matter, sub-Section (2) becones operative and a duty is cast

on the court hearing the matter to forward the juvenile to the Juvenile Justice Board

for passing appropriate orders and the sentence passed by the courts shall be deened

to have no effect. At this juncture it may be indicated that the subm ssion nade on

behal f of the respondent State that the claimof juvenility had not been raised either
5

before the trial court or the Appeal Court |oses nuch of its significance in view of the

af oresai d proviso to Section 7A(1).

10 In keeping with the above, we all ow the appeal, set aside the sentence, as passed
by the | earned Sessions Judge and while maintaining the conviction direct the records

to be sent to the Juvenile Justice Board, Ludhiana, for passing appropriate orders in
keeping with Section 15 of the

af oresai d Act.

11 The appeal is allowed and di sposed of accordingly.

12 In the event the appellant has already undergone the nmaxi num puni shnent as nay

be inposed in ternms of Section 15 of the Act, the Juvenile Justice Board shall take steps

to pass appropriate orders to release himfrom cust ody.

(ALTAMAS KABI R)

(CYRI AC JOSEPH)

New Del hi ,
July 08, 2009.
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SUPREME COURT COF | NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Crl) No(s).9348/2008

(From the judgenent and order dated 18/09/2008 in CRLA No.679/2007
of The H GH COURT OF PUNJAB & HARYANA AT CHANDI GARH)

RAJESH KUMAR Petitioner(s)
VERSUS
STATE OF PUNJAB Respondent ( s)

(Wth appln(s) for Bail and exenption fromfiling OT.)
Date: 08/ 07/2009 These Petitions were called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE ALTAMAS KABI R
HON BLE MR JUSTI CE CYRI AC JOSEPH

For Petitioner(s) M. Lekh Raj Rehalia, Adv.
for M. R C Kaushik, Adv.

For Respondent(s) M. Anil Gover, Adv.
M. Kuldip Singh, Adv.
Ms. Shubhangi Tuli, Adv.
UPON hearing counsel the Court nmade the foll ow ng
ORDER
Leave granted.
The appeal is allowed and disposed of in terns of the signed

order.
7
(Sheet al Dhi ngra) (Jugi nder Kaur)
Court Master Court Master

[ Signed order is placed on the file]



