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UPON hearing counsel the Court made the follow ng
ORDER

M
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Leave granted.

Appeal is allowed in terns of the signed order.

(Kavita Arora) (Kusum Gul ati)
Sr. P.A Court Master



[ Signed order is placed on the file]
IN THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. __ 8158__ OF 2009
(Arising out of SLP (C ) No. 28583 of 2008)

Har esh Raj al das Makhi j a ... Appel | ant
Ver sus
Ravi Vaswani ... Respondent
ORDER
1. Leave granted.
2. The only question which needs consideration in this appeal is whether

Di strict Consumer Disputes Redressal Forum Thane (for short, ‘the District Forum)
was legally correct and justified in passing ex parte order against the appellant and
whet her State Consuner Disputes Redressal Commission, Maharasthra (for short,

‘the State Commission’) and National Consumer Di sputes Redressal Conmi ssion

New Del hi (for short, ‘the National Conmm ssion’) erred in dismssing the appeal and

revision preferred by the appellant against the order of the District Forum

3. The respondent filed a conpl ai nt agai nst the appell ant under Section 12 of
the Consunmer Protection Act, 1986 (for short, ‘the Act’) alleging deficiency of service
on account of construction of building wthout obtaining permssion fromthe

muni ci pal authorities and approval of building plan and prayed for issue of a direction
to the opposite party in the conplaint (appellant herein) to pay rupees two |akhs fifty

six thousand in lieu of the anmount deposited by himalong with conpensation and

costs.

4, In his conplaint, the respondent pleaded that he had booked flat No.102
on the first floor of the building named ‘' Satya Sai Maa Pal ace’, which was to be
constructed by the appellant and paid rupees two | akhs towards price of the flat. He
further pleaded that the appellant had assured himthat construction would be nade

after obtaining necessary perm ssion from U hasnagar Mini ci pal Corporation and



getting the building plan approved but w thout obtaining the necessary perni ssion
and wi thout approval of the building plan, the latter constructed the building. The
respondent clained that this action of the appellant anounted to deficiency of
service and, therefore, he was entitled to refund of rupees two |akhs along with
compensation of rupees fifty thousand, costs and expenses anmounting to rupees siXx

t housand.

5. Notice of the conplaint sent to the appellant by registered post A D. at the
address given in the conplaint was returned unclaimed. Notwi thstanding this, the

Di strict Forum di sposed of the conplaint by assuming that the service was conpl ete

and directed refund of rupees one |lakh fifty thousand to the respondent along with
interest at the rate of 9% per annumfromthe date of paynent, conpensation of

rupees fifty thousand and costs of rupees five thousand. The District Forum further
directed that if the anpbunt is not paid within three nonths fromthe date of receipt

of the order, the appellant shall have to pay interest at the rate of 12% per annum

fromthe date of order i.e. 1.11.2004.
6. The appel |l ant chal l enged the aforenenti oned order by filing an appea

under Section 15 of the Act. In para 4(iv) of the neno of appeal, the appellant
averred as under:

"The Appellant would like to submt that the order of the Hon’ble District Forumis
unil ateral and arbitrary and has been passed w thout giving the Appellant a due
opportunity to defend his case as the Appellant was not aware about the said
proceedi ngs as he was not served properly. Further the fact that the Respondent

has not done proper service to the Appellant is evident fromthe inportant fact,
which is stated as under: -

Firstly, the address of the Appellant as nentioned in the title of the Conplainant is
i ncorrect and confusing and the sanme is evident fromthe Agreenent of the Appellant
whi ch states the address of Appellant as Nandini Pal ace, Flat No. M1, Mezzanine

Fl oor, Block No. C856/1711, Opposite Statute of Subhashchander Bose, Near Netaji
Chowk, U hasnagar-421005 whereas the Respondent has maliciously given the

address of the Appellant as Nandi ni Pal ace, Qpp: Netaji H gh School, U hasnagar-
421005, Distt: Thane. The Respondent has deliberately not given the conplete

address of the Appellant by not providing the details as to flat no and bl ock no,
therefore the said notice has renai ned uncl ai ned and was returned back to the

Hon’ bl e Forum"

7. The State Conmission dism ssed the appeal by observing that "not

cl ai ned" envel ope was a good cause for a Forumto proceed ex parte order against
the appel |l ant because all the docunents exchanged between the parties in the
conpl aint was on the sane address. The National Conmi ssion approved the

observations made by the State Comm ssion on the issue of service of notice upon

the appell ant and dism ssed the revision petition filed by him



8. We have heard | earned counsel for the parties and carefully scrutinized the
records. Adnmittedly, the notice of the conplaint sent to the appellant at the address
mentioned in the conplaint had been returned with the remark "not clai ned". The

District Forum proceeded to decide the conplaint ex parte by assum ng that the
noti ce has been duly served on the opposite party. This view of the District Forum

was approved by the State Conmi ssion and National Commi ssion

9. In our view, even though the object of the Act is to ensure expeditious
adj udi cation of conplaints filed by the consumers and t he Consuner Foras

est abli shed under the Act are expected to act in furtherance of the object of the

| egi sl ati on, they cannot decide the conplaints etc. w thout ensuring conpliance of
the basics of the natural justice. Like any other quasi judicial body/authority, the
Consuner Foras are bound to conply with the rule of audi alterampartem Since

the notice sent to the appellant was returned with the postal remark "not clained",
the District Forum could not have presuned the service of notice and proceeded ex
parte. By no stretch of inmagination, the said remark given by the postman coul d be

treated as the appellant’s refusal to accept the notice.

10. In view of the above conclusion, we do not consider it necessary to del ve
into nmerits of the conplaint filed by the respondent and reasons assigned by the
District Forumfor directing the appellant to refund rupees one |akh fifty six thousand
al ong with conpensation of rupees fifty thousand and costs etc., of rupees six

t housand.

11. Bef ore concludi ng, we may advert to the judgnent of a three-Judge Bench
of this court in Sal em Advocate Bar Association v. Union of India (2005) 6

SCC 344. |In that case, the Court considered various issues relating to interpretation
of the Code of Civil Procedure, as amended by Act No.22 of 2002, including the one

service of notice through courier. The Court adverted to the apprehensi on expressed
by some of the counsel that service by such node nay not be in conformity with the

exi sting statute and observed:

"Order 5 Rule 9, inter alia, permts service of sumobns by party or through courier
Oder 5 Rule 9(3) and Order 5 Rule 9-A pernmit service of summons by courier or by

the plaintiff. Order 5 Rule 9(5) requires the court to declare that the summons had
been duly served on the defendant on the contingencies nentioned in the provision

It is in the nature of deened service. The apprehension expressed is that service
outside the normal procedure is likely to lead to false reports of service and passing
of ex parte decrees. It is further urged that the courier’s report about the



defendant’s refusal to accept service is also likely to lead to serious nual practice and
abuse.

Whi | e considering the subm ssions of |earned counsel, it has to be borne in mnd that
the problemin respect of service of sumobns has been one of the nmmjor causes of

delay in the due progress of the case. It is common know edge that defendants have

been avoi ding to accept summons. There have been serious problenms in process

serving agencies in various courts. There can, thus, be no valid objection in giving
opportunity to the plaintiff to serve the summons on the defendant or get it served
through courier. There is, however, a danger of false reports of service. It is required
to be adequately guarded against. The courts shall have to be very careful while
dealing with a case where orders for deened service are required to be nade on the
basi s of endorsenment of such service or refusal. The Hi gh Courts can make

appropriate rules and regul ations or issue practice directions to ensure that such
provi sions of service are not abused so as to obtain fal se endorsenents. In this
regard, the Hi gh Courts can consider naking a provision for filing of affidavit setting
out details of events at the tinme of refusal of service. For instance, it can be provided
that the affidavit of the person effecting service shall state as to who all were
present at that time and also that the affidavit shall be in the |anguage known to the
deponent. It can also be provided that if an affidavit or any endorsenent as to

service is found to be false, the deponent can be summarily tried and puni shed for
perjury and the courier conpany can be blacklisted. The guidelines as to the rel evant
details to be given can be issued by the H gh Courts. The High Courts, it is hoped,
woul d i ssue as expeditiously as possible, requisite guidelines to the trial courts by
fram ng appropriate rules, orders, regulations or practice directions."

In our view, simlar nechani smcan be adopted by the consunmer forunms for ensuring

service of notice of the conplaint etc. on the opposite party/respondent.

12. In the result, the appeal is allowed. The orders of the District Forum State
Conmmi ssion and National Commi ssion are set aside and the matter is remtted to the

District Forumfor fresh adjudication of the conplaint filed by the respondent. The
parties are directed to appear before the District Forumon 1.2.2010. The appell ant

herein (opposite party before the District Forum should file witten statenent within
one nonth fromthe date of appearance. The District Forum should make an
endeavour to dispose of the conplaint within a period of four nonths after filing of

the witten statenent.

(Asok Kumar Gangul y)

New Del hi
Decenber 04, 2009



