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... Appel | ant
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ORDER

The appellant faced trial for the offence punishable wunder Section
8/ 21 of the Narcotic Drugs and Psychotropi ¢ Substances Act, 1985 (for short
"the Act") before the | earned Special Judge, NDPS cases, Ajner, in Crimna
Case No. 10 of 2004 and being found guilty was sentenced to ten years
rigorous inprisonment with fine of rupees one lakh and, in default of
payment of fine, to suffer further rigorous inprisonnment for a period of
two years and in a notion of appeal the sane was affirned.

The prosecution case, in brief, is that on 10.4.2004 three
constabl es, nanely, Srimanlal, Bhim Singh and Chandra Prakash of P.S. CRP
Aj mer had seen two persons in the general conmpartment of train No. 582
down, which was coming to Ajmer from Pune, were carrying one plastic water
bottle and two bags. On being questioned both of them becanme visibly
perpl exed. They got own from the train near the southern bridge of
platformNos. 4 and 5. Srimanlal sent a witten information, Ext.P-20, to
the P.S. GRP Ajnmer through Constabl e Bhi m Singh, PW3. Shiv Datta Singh
the then officer-in-charge being on | eave, the concerned officer sent the
information to the Deputy Superintendent of Police, GRP, Chandra Prakash
Sharma, as required under Section 42 of the Act and thereafter they reached
the spot. The accused was inforned about their right to be searched either
in presence of a gazetted officer or a Magistrate. The accused agreed to
be searched by the police officers and, accordingly, the plastic bottle and
the two bags were searched and it was found that two polythene bags

cont ai ned heroin weighing 1 kg. and 400 grans. Thereafter, the sanples
were taken after followi ng due procedure and sent to the Forensic Science
Laboratory for chemical examination. The test report, Ext.P-31, was

obtai ned and after conpletion of investigating charge-sheet was subnitted
bef ore the competent court.

The accused pl eaded false inplication and clainmed to be tried.

The prosecution in order to establish the charges exanined Bhanu
Prakash Bayal a, an independent wi tness, PW1, Chandra Prakash Sharma, PW 2,
Const abl e Bhi m Si ngh, PW3, Bhawani Singh, PW4, On Prakash, PW5, Lalit
Maheshwari, PW6, Shiv Datta Singh, PW7, Sita Ram PWS8, Constable Sribhan
Singh, PW9 and Constable Govind Prasad, PW10, and produced Ext.P-1 to
Ext.P-40 as docunentary evidence. The |earned Special Judge, analyzing the
evi dence on record, cane to hold that there had been statutory conpliance
of Sections 42, 50 and 55 of the Act and the recovery had been proven
beyond doubt and the accused was guilty of the offence. Being of this
view, he inposed the sentence as has been stated herei nabove.



Gieved by the aforesaid judgnent of conviction, the accused
preferred Crim nal Appeal No. 232 of 2006 before the H gh Court and the
| earned single Judge, reappreciating the evidence in detail, dealt with the
chal l enges pertaining to the statutory conpliance and concurred wth the
vi ew expressed by the | earned trial Judge.

We have heard M. Ashutosh Bhattacharjee, |learned counsel for the
appel l ant and Ms. Sonia Mathur, |earned counsel for the State.

The principal ground that has been urged before us is that there has
been non-conpliance of Section 50 of the Act inasmuch as there was no
proper information pertaining to right to information to be searched in

presence of a gazetted officer or a Magistrate. The |earned counsel has
comrended us to the Constitution Bench judgnent in Vijaysinh Chandubha
Jadeja v. State of Gujarat[1l]. In our considered opinion the dictum laid

down by the larger Bench is not applicable to the case at hand inasnuch as
the bottle and pol yt hene bags contai ning heroin had been seized from the

accused. It has not been seized fromthe person of the appellant and the
other co-accused. The prosecution by adducing cogent and reliable evidence
has proven that the bottle and the bags belonged to the appellant. 1In this

context, we may refer with profit to the pronouncement in A mer Singh v.
State of Haryana[2] wherein it has been laid down as follows: -

"Thus, applying the interpretation of the word "search of person" as
laid down by this Court in the decision mentioned above, to facts of
present case, it is clear that the conpliance with Section 50 of the

Act is not required. Therefore, the search conducted by t he
investigating officer and the evidence collected thereby, is not
illegal. Consequently, we do not find any nmerit in the contention of

the | earned counsel of the appellant as regards the non-conpliance
with Section 50 of the Act."

In view of the aforesaid dictum Section 50 of the Act is not
appl i cabl e.

The second |inb of submission is that only a singular chance witness
has been exanined and the conduct of the investigating agency would clearly
reveal that there was an attenpt to falsely inplicate the accused. To
appreciate the said submission, we have carefully perused both t he
judgnents and the evidence brought on record. W find that the officia
wi tnesses and t he i ndependent witness have deposed w th consistency and

there is nothing to discard their testinony to be untrustworthy. There is
no absolute rule that the testinony of the official or police wtnesses
should be [|ooked wth suspicion. If their version is credible and

reliable, sane can be accepted. As we notice, in the case at hand, despite
roving cross-exanination nothing has been elicited to disbelieve their
testinmony. Thus, we do not find any substance in the said subm ssion

A feeble attenpt was nade to show that the sanple that was collected
and which was sent to the FSL are different inasnuch as the report given by
FSL on chemi cal analysis was cryptic. The learned trial Judge has dealt

with it in an apposite manner and rejected the contention. The report
clearly shows that it was heroin. There is no other allegation to show
that the report has no acceptabl e val ue and shoul d be rejected. Hence, we

repel the said contention.

In the ultimate analysis, we do not perceive any nerit in this appea
and, accordingly, the sane stands di sm ssed.

[Dr. B.S. Chauhan]
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Date: 23/05/2013 This Appeal was called on for hearing today.
CORAM :
HON BLE DR. JUSTICE B.S. CHAUHAN
HON BLE MR JUSTI CE DI PAK M SRA
( VACATI ON BENCH)
For Appellant(s) M. Ashutosh Bhattacharjee, Adv.(A C.)
For Respondent (s) Ms. Soni a Mat hur, Adv.
Ms. Pragati Neekhra, A O R (Not Present)

UPON hearing counsel the Court made the follow ng
ORDER

The appeal is dismssed in terns of the signed order.

(Satish K Yadav) (M S. Negi)
Court Master Court Master
( Signed order is placed on the file )
[1] (2011) 1 sccC 609
[ 2] (2010) 3 SCC 746
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