"5 I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 4931 COF 2008
(Arising out of S.L.P.(C No.4074/2007)

Udai pur Cenent Works ... Appel | ant (s)
Ver sus
Conmrer ci al Taxes O ficer, Udai pur ... Respondent ( s)
W TH

ClVIL APPEAL NO. 4932 OF 2008
(Arising out of S.L.P.(C) No.4208/2007)

ORDER

Leave granted.

In this matter, the question which arose for deternination before the
Raj asthan High Court in S.B.Civil (Sales Tax) Revision No.99/2002 and S.B.Civil (Sales
Tax) Revision No.98/ 2002 was: Wether reopening of assessment by the Assessing
Oficer (AO was erroneous on the ground that it was based on "change of opinion"

After the assessnent proceedi ngs stood concluded, the AO gave notice to
the assessee all egi ng escapenent of tax on the ground that surcharge was not taken
into account in the original assessment order which was brought to his notice by the
Auditors. On this ground, the AO gave notice to reopen the concl uded assessnent.
The appel | ant - assessee herein

1
objected to the reopening on the ground that it constituted change of opinion and,

on such change, it was not open to the adjudicating authority to reopen the
assessnent. This contention of the appellant was rejected. Aggrieved by the said
decision, the matter was carried in appeal to the Appellate Authority which took the
view that once an order of assessnent is passed, it is not open to the AOto reopen the
sai d assessnent on the ground of change of opinion. This order of the Appellate
Authority was confirmed by the Board. The Departnment carried the matter to the
Raj asthan High Court in S.B.Civil (Sales Tax) Revision Nos.99/2002 & 98/2002

By the inpugned order, the High Court cane to the conclusion that there
was escapenent of tax in the sense that the surcharge was not taken into account in
the original order of assessnent and, consequently, it allowed the Revision Petitions
filed by the Departnent. Against the inpugned judgnent, the assessee has cone to

this Court by way of these Civil Appeals.



It appears fromthe record that the inpugned order has been passed by the
Hi gh Court ex-parte. The appellant herein was not heard. An additional affidavit has
been filed before us in which it has been alleged and not controverted that the
observation nmade by the High Court in the inpugned judgnment, nanely, "None
present for the respondent (assessee)" was

2
i ncorrect inasmuch as the Authorized Representative of the appellant herein and his

advocate were present in the High Court on 9th Novenber, 2006. On that date, the
matter was shown for final hearing in the |ist. However, the inpugned judgnent was
delivered by the | earned Judge in his Chanbers w thout prior notice to the appellant
herein even though the matter was listed for final hearing in the cause list of 9 th
Novenber, 2006. It is subnmitted that the advocate of the appellant did not have any
know edge of the fact that the matter was being heard in the Chanber. The appel | ant
came to know about the inpugned order dated 9th Novenber, 2006 only during the
course of conversation with the counsel for the Departnent.

Havi ng regard to the above facts, which, as stated above, are not fairly
controverted by the counsel for the Departnent, we are of the view that the question
as to whether the AOwas entitled to reopen the assessnent on the basis of the report
fromthe Auditor needs to be gone into by the High Court. That question ought to
have been decided by the H gh Court after hearing both sides. This has not been
done. Therefore, we set aside the inpugned judgnent and renmit the matter to the
Hi gh Court for fresh consideration in accordance with | aw.

Bef ore concl udi ng, we may point out that two points

3
arises for determination in this case. First is with regard to reopeni ng of assessnent.

In this connection, it is the case of the appell ant-assessee that there was a change of
opi nion and, therefore, it was not open to the AOto reopen the assessnent on that
ground. Secondly, whether surcharge was at all payable by the appellant under the
Raj ast han Sal es Tax Act on the sales effected by it. In this connection, the H gh Court
has to decide on the nature of the subject- transaction

Civil Appeals are allowed accordingly.

No order as to costs.

(S.H KAPADI A)



................... J.
(B. SUDERSHAN REDDY)
New Del hi ,
August 07, 2008.
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SUPREME COURT OF | NDI A
RECORD COF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (Civil) No(s).4074/2007

(From the judgenent and order dated 09/11/2006 in SBC No. 99/ 2002
of the H GH COURT OF RAJASTHAN AT JODHPUR)

UDAI PUR CEMENT WORKS Petitioner(s)
VERSUS
COWMERCI AL TAXES OFFI CER Respondent ( s)

(Wth appln(s) for permission to bring addl. facts and grounds and
with prayer for interimrelief and office report)
(FOR FI NAL DI SPOSAL)

W TH SLP(C) NO. 4208 of 2007

(Wth appln(s) for permission to bring addl. facts and grounds and

permi ssion to file rejoinder affidavit andwith prayer for interimrelief and office report)(FO
R FI NAL

DI SPOSAL)

Date: 07/08/2008 This Petition was called on for hearing today.
CORAM :
HON BLE MR JUSTICE S. H KAPADI A
HON BLE MR. JUSTI CE B. SUDERSHAN REDDY
For Petitioner(s) M. Soli J. Sorabjee, Sr.Adv.
M. Syed Shahid Hussain Rizvi, Adv.
M. Sanjeev Singh, Adv.
Ms. Hina Rizvi, Adv.

For Respondent(s) Ms. Madhurina Tatia, Adv.
M. Aruneshwar Gupta, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

Leave granted.

Cvil Appeals are allowed in terns of the signed order. No order as to

cost s.
(N.  ANNAPURNA) (MADHU SAXENA)
COURT MASTER COURT MASTER

(Signed order is placed on the file)



