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REPORTABLE
I N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO(s). 6601-6602 COF 2008
MOHD. SALMAN Appel I ant (s)
VERSUS
COW TTEE OF MANAGEMENT & ORS. Respondent ( s)
ORDER

1. We propose to dispose of both the appeals by this comon
judgnment and order as the issues involved are inter-connected.
2. The issue that arises for consideration in these appeals
is whet her t he appel | ant is entitled to claim deene
d
confirmation of hi s service as an Assi st ant Teacher in

t he
respondent no. 1 institution on an interpretation of Rule 26 of
t he Uttar Pradesh Ashaskiya  Arabi Tat ha Far si Madar son

K

Manyat a Ni yamawal i . However , bef ore we deal with

t he
contentions on t he | egal i ssues whi ch ari se for

our
consideration, it would be necessary to state certain facts for
proper appreciation of the issues.
3. The appel | ant was appoi nt ed on 1st Mar ch, 1989 as

an
Assi stant Teacher in the primary section of Madarsa Hani fa Ahle
Sunnat Bahrul U oom Mau. A copy of the appoi ntnent order dated

22.2.1989 is placed on record. The said order not only states
2

that by virtue of the said order, the appellant was appointed in
t he sai d Madar sa to t he post of Assi st ant Teacher
Tahtani a(primary) but it was al so nentioned therein that the

sai d appointnment is purely on probationary basis. In the said



letter, the appellant was further informed that his services

could regularised but only if his performance during probation

peri od was found to be good/satisfactory. It was al so indicated

therein that if his performance during the aforesaid period is
not satisfactory, then he could be term nated fromthe service

of Madarsa anytinme w thout assigning any reason

4, The appel |l ant was appointed initially on probation for a
period of one year. The said period of probation was extended
for a further period of one year. The respondent no. 1 in the

counter affidavit filed has annexed a series of letters issued

on behal f of respondent no. 1 to the appellant. One of
letters is dated 10.4.1992. By witing the aforesaid letter
the respondent no. 1 inforned the appellant that his application

for extension of probation period was received but since his

teachi ng work was not satisfactory, therefore, respondent no. 1

had decided to give hima chance again to inprove his work so

that in future his services could be nade pernanent.

sai d letter, his probation period was extended for one year

nor e.

such

By the

5. There is yet anot her letter whi ch is al so pl aced

3
record which is dated 13.2.1993 wherein by referring to
earlier letter dated 10.4.1992, respondent no. 1 inforned the
appel lant that earlier the coimmttee extended his probation time
and again to inprove his performance and teaching work but it
appeared to themthat the appellant did not possess teaching
capability at all. By t he sai d letter, t he appel | ant
directed to show cause as to why his service should not be

di spensed with fromthe Madarsa

6. Even thereafter, there is a letter issued on 3.4.1993
wherein his attention was drawn to the earlier letters directing

himto improve his performance to which according to respondent

t he

was

on



no. 1, the appellant did not pay any heed or attention
appel l ant was, therefore, intinmated that his service now stood

terminated in terns of clause 26 of Rules, 1987

The

7. The af oresai d order came to be chal | enged by t he
appellant by filing a wit petition in the Allahabad H gh Court
whi ch was all owed on the ground that on expiry of the two years
period of probation, there is an autonmatic confirmation of the
service of the appellant and, therefore, the decision of this
Court in the case of The State of Punjab Vs. Dharam Singh AIR
1968 1210 becones appli cabl e. Consequent upon the aforesaid
findings, the order of ternmination dated 3.4.1993 was set aside
with a further direction that the appellant be reinstated in
servi ce.
4
8. Bei ng aggrieved by the said judgnment and order passed by
t he | ear ned Singl e Judge of t he Al | ahabad Hi gh Court, t he
respondents filed an appeal before the Division Bench which was
entert ai ned and was regi stered as Special Appeal No. 329 of
2005. By t he i mpugned j udgnent and or der, t he appeal was
al | oned and judgrment and order of the | earned Single Judge was
set aside and the wit petition filed by the present appell ant
was di sni ssed. The appellant, therefore, has filed the present
appeal as against the said i npugned judgnent and order in which
we have heard | earned counsel appearing for the parties who have
t aken us t hr ough t he records as al so t he r el evant rul e
concerning the service of the appellant as also the decisions
which are referred to and relied upon by the | earned Single
Judge as al so by the Division Bench of the High Court.
9. The contention of Ms. Pur ni ma Bhat , | ear ned counse

appearing for the appellant is that the service of the appellant
nmust be accepted as a case of deenmed confirmation on expiry of

the period of probation of two years as held by the | earned



Singl e Judge. In support of t he af oresai d contenti on, t he

counsel has relied upon the decision of this Court in Dharam

Si ngh(supra). She has al so drawn our attention to the decision

of this Court in the case of MK Agarwal Vs. Gurgaon G anin

Bank and Others 1987 Suppl. SCC 643. .

10. Lear ned counsel appearing for the respondent nos. 1 and 2

M. Anis Suhrawardy and M. Shrish M shra respectively, however,

has drawn our attention to the aforesaid correspondences between

r espondent no. 1 and t he appel I ant . In support of t he
r

submi ssi on t hat t he service of t he appel | ant conti nued 0
n

Probation t hey referred to t he contents of t he order 0
agpointnent and t he series of t he letters. In terns a
n

condi tions of his appointment, his services could be terninated

wi t hout assigning any reason or on the ground of suitability at

any point of tine. In support of their contentions, they have

also relied upon the decisions of this Court in State of Uttar

Eradesh Vs. Akbar Al'i Khan Al R 1968 SC 1842 and al so t
e

decision in the case of Kedar Nath Bahl Vs. The State of Punjab

and O hers 1974( 3) SCC 21. In t he I'ight of t he af oresai d
submi ssions of the | earned counsel appearing for the parties, we

have considered the records.

11. There is no dispute with regard to the fact that the

appoi ntment of the appellant as the Assistant Teacher in the

pri mary Section of t he af oresai d school was on probation
initially for a period of one year. The appointnent letter also
specifically conveys the position and the stipulation that his

services could be regularised only if his performance during

probation period was found to be good/satisfactory. Rule 26 to

whi ch ref erence was made again and again is extracted
her eunder: -



"The appoi ntment of a candi date agai nst the

per manent vacancy shall be made on probati on. The
peri od of probation shall be one year. It can be
ext ended by one year. Bef ore the conpl etion of

probation period, the Cormittee of Managenent shall be
entitled to pass an order for renoval from service."
12. Havi ng consi dered the | anguage of the aforesaid rule, we
are of the considered opinion that the decision in the case of

Dhar am Si ngh(supra) is not appl i cabl e to t he

facts a

circunstance of the present case. In fact, the aforesaid Rule

26 is somewhat simlar to the Rule which was considered by this

Court in the case of Akbar Ali Khan(supra).

A constitution

Bench of this Court in t he case of Akbar Ali Khan (supr
exam ned rel evant provisions contained in Rules 12 and 14 of the
uP Subor di nat e Revenue Executi ve Service (Tahsi | dar) Ru

dealing with the provision of probation period.

provi ded that the period of probation would be two years which

could be extended by the Board to three years. The
Bench of this Court considered as to whether a probationer stood
confirned after t he expiry of t he peri od of
paragraph 5 of the said judgnent.
5 as follows: -

"The respondent was posted as a Tehsildar and
pl aced on probation for two years. The initial period
of probation was liable to be extended by the Board of
Revenue or by the Governor. There is no rule that on
the expiry of the period of probation the probationer
shal | be deened to have been confirned in the post
which he is holding as a probationer. |If a probationer
was found not to have made sufficient use of his
opportunities or had failed to pass the departnenta
exam nation "conmpletely” or if he had otherw se failed
to give satisfaction he may be reverted to his

7

substanti ve appoi ntnent again confirmation in the

appoi ntment at the end of the period of probation could
only be nmade if the probationer had passed the
departnental examination for tahsildars "conpletel y"
and t he Conmi ssioner reported that he was fit for
confirmation and that his integrity was unquestionable.
It is conmon ground in this case that the respondent
had not passed the departnental exam nation before
1955. He had therefore not qualified hinmself for
confirmation."

13. Havi ng held thus, this Court recor ded its

paragraph 6 in the foll ow ng manner: -

The said rule

Constitution

probati on

This Court held in paragraph

opi ni on in

nd

a)

|l es

in



"The schene of the rules is clear: confirmation
in the post which a probationer is holding does not
result nerely fromthe expiry of the period of
probation, and so long as the order of confirmation is
not made, the hol der of the post renains a probationer
It has been held by this Court that when a first
appoi ntment or pronotion is nmade on probation for a
specified period and the enployee is allowed to
continue in the post, after the expiry of the said
peri od without any specific order of confirmation he
continues as a probationer only and acquires no
substantive right to hold the post. If the order of
appoi ntnment itself states that at the end of the period
of probation the appointee will stand confirmed in the
absence of any order to the contrary, the appointee
will acquire a substantive right to the post even
wi t hout an order of confirmation. In all other cases,
in the absence of such an order or in the absence of
such a service rule, an express order of confirmation
is necessary to give himsuch a right. Were after the
peri od of probation an appointee is allowed to continue
in the post without an order of confirmation, the only
possible viewto take is that by inplication the period
of probation has been extended, and it is not a correct
proposition to state that an appoi ntee shoul d be deened
to be confirmed fromthe mere fact that he is all owed
to continue after the end of period of probation.”

14. The aforesaid rule which is referred to in the case of

Akbar Ali Khan(supra) appears to be simlar to the case in hand.

So far the case of Dharam Singh(supra) which is relied upon by
8

the | earned counsel appearing for the appellant is concerned,

the rule which was considered in that case was rule 6(3). A
bare perusal of the said rule would indicate that by adding a

proviso to the substantive rule, a maxi mum period of probation

was provided and in that context, this Court has held that in

vi ew of the aforesaid proviso, the Rule postulates that there

woul d be an automatic confirmation after expiry of the period

mentioned in Rule 6(3). Because a maxi num period of probation

was provi ded in t he service rul es in t he case of Dhar am
Singh(supra), therefore, in that decision, it was held by this

Court that continuation of the probationer thereafter would ipso

facto be held as deened confirmation. The said decision is,
therefore, not applicable to the present case and is clearly

di sti ngui shabl e.

15. The correspondences which are on record al so indicate



that the service of the appellant was al so found to be not

satisfactory by t he r espondent and t he

sai d f act was al so

br ought to t he notice of t he appel | ant conti nuously and

repeat edl y SO as to gi ve hi m an opportu

nity to i nprove hi s

per f or mance. However, despite the said opportunity granted and

al so extension, his performance and service were not inproved
and, therefore, the service was term nated under the aforesaid

|etter dated 3.4.1993.

16. In the case of Kedar Nath Bahl Vs. The State of Punjab
9

and Gthers reported in 1974 (3) SCC 21, this Court clearly laid

down the proposition of law that where a person is appointed as

a probat i oner in any post and a peri od of probation is

speci fi ed, it does not foll ow t hat at
speci fied period of probation he
automatically even if no order is passed on that behal f.

al so held in that decision that unless the terns of appointnent
clearly indicate that confirmation would automatically follow at
the end of the specified period or that there is a specific
service rule to that effect, the expiration of the probationary
peri od does not necessarily |ead to confirmation.

went on to hold that at the end of the period of probation an
order confirmng the officer is required to be passed and if no
such order is passed and if he is
substantive post, the result nmerely is that he continues in his

post as a probationer

17. In our considered opinion, the ratio of the aforesaid

decision is also clearly applicable to the facts of the present

t he end of t he sai d
obt ai ns confirmation

It was

Thi s Court

not reverted to hi s

case. In the present case, in the appointnment letter issued to

the appellant, it was specifically nmentioned that his service
woul d be regul ari sed only when his

probation period is found to be good/satisfactory.

perf or mance during t he



18. In view of the aforesaid stipulation, so long an order is

not passed hol ding that the service of the appellant is good and
10

satisfactory, it could not have been held that his service could

be regul ari sed automatically by a deem ng provision.

19. In that view of the matter, we find no nerit in these

appeal s which are dism ssed | eaving the parties to bear their

own costs.
...................... J.
(DR MUKUNDAKAM SHARMR)
...................... J.
(ANIL R DAVE)
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UPON hearing counsel the Court nade the foll ow ng
ORDER

We find no nerit in these appeals which are dism ssed



| eaving the parties to bear their own costs in ternms of the

si gned reportabl e order.

( DEEPAK MANSUKHANI ) (RENU DI WAN)
Court Master Court Master
(The signed reportable order is placed on the file)



