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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Crl) No(s).6719/2006

(From the judgenent and order dated 06/09/2006 in CRR No. 1279/2004

of The H GH COURT OF CALCUTTA)

Bl SWAJI T SI NHA Petitioner(s)
VERSUS

FAI YEZ RUB ANSARI & ANR Respondent ( s)

(Wth office report )

Dat e: 08/01/2010 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE ALTAVAS KABI R
HON BLE MR JUSTI CE SWATANTER KUMAR

For Petitioner(s) Sarad Kumar Singhani a, Adv.
Rashm Si nghani a, Adv.

H. D. Thanvi, Adv.

Preeti Thanvi, Adv.

For Respondent (s) Tara Chandra Sharma, Adv.

Neel am Shar nma, Adv.
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UPON hearing counsel the Court nade the foll ow ng
ORDER

Leave granted.

The appeal is allowed in ternms of the signed order
(Ganga Thakur) (Jugi nder Kaur)
PS to Registrar Court Master

Signed reportable order is placed on the file.
IN THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 65 OF 2010
(Arising out of SLP(Crl.) No. 6719/ 06)

BI SWAJI T SI NHA ... APPELLANT (S)

Ver sus

FAI YEZ RUB ANSARI & ANR. . . RESPONDENT (' S)

ORDER
Leave granted.
Despite service of notice, no one appears on behal f of
t he r espondent No. 1, when t he matt er is t aken

consi der ati on. Lear ned counsel is pr esent on

up
behal f

for

of



r espondent No. 2- St at e of West Bengal . A copy
Server’s report dated 2nd June, 2009 is also on record from
which it appears that inspite of process server’'s attenpt to
serve respondent No.1l, he chose not to accept service.

This appeal is directed against the judgnent and order
dated 6th Septenber, 2006, passed by the |earned Single Judge

of the Calcutta High Court in C R R No.1279 of 2004.

of Pr ocess

By

virtue of t he sai d or der, t he | ear ned Judge quashed t he
conpl ai nt filed by t he appel | ant herein in t he Court of
| earned Judicial Mgistrate 1st Court, Seal dah, and di scharged
the accused

Appearing on behal f of the appellant, |earned counse
Zgbnitted t hat when cogni zance was t aken by t he | earn
Agiitional Chi ef Judi ci al Magi strat e, Seal dah, Sout h
Par ganas, on 29th July, 2003, there was no conpliance of
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provi sions of Section 200 Cr.P.C. Subsequent |y, when the
mat t er was transferred to t he | ear ned Chi ef Judici a
I
Magi strate, 1st Court, Seal dah for disposal, the said | acuna
was sought to be filled up by exam nation of the appellant
under Section 200 Cr.P.C. and process was issued, but, since
the conpl ai nt was barred under Section 138 of the Negotiabl e
I nstrument s Act, 1881, by a peri od of 10 days and
an
application for condonation of such delay had been filed, the
same had been taken into consideration while issuing process.
M . Tara Chandra Sharma, |earned counsel appearing on
behal f of t he State of West Bengal , has endor sed
t he
submi ssi ons made on behal f of the appellant.
The anended provi si ons of Section 142(b) of

t he

Negoti abl e Instrunments Act, 1881 provides that the conpl aint



is to be filed within one nonth of the date on which the cause

of action arises. In the instant case, the conplaint was
barred by ten days. Questioning the cogni zance taken by the
| ear ned Chi ef Judi ci al Magi strat e, r espondent No. 1/ accused
filed an application bef ore t he | ear ned Magi strate
for
?Lopping t he proceedi ngs in Vi ew of t he fact t hat
e

compl aint was barred by limtati on when the cogni zance was

t aken. The said application was di sm ssed. The respondent
No. 1 had noved the High Court in revision. As indicated

her ei nabove, the Hi gh Court quashed the entire conplaint on
the ground that when the cogni zance was taken, the conplaint
was barred by limtation and that there was no application for

condonati on of delay pending before the | earned Additiona
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Chi ef Judi ci al Magi strate under Secti on 142(b) of t he
Negoti abl e Instrunents Act, 1881. As will be evident fromthe

order of the High Court, the |l earned Judge was referring to

t he cogni zance t aken initially by t he Addi ti onal Chi ef
Judi ci al Magi strat e, Seal dah on 29t h July, 2003, when
admittedly no application under the provisions of Section 142

was pendi ng. However, subsequently, when the Chief Judicia

Magi strate 1st Court, Seal dah, took cogni zance once again, such

an application had been made and was pendi ng and, according to

the appellant, was taken into consideration and inpliedly was

al | oned by the issuance of process. Even if he is aggrieved

with the reasoning of the | earned Single Judge of the High

Court t hat t he cogni zance t aken by t he Addi ti onal Chi ef
Judi cial Magistrate, Seal dah, on 29th July, 2003 was barred,

when process was issued by the Chief Judicial Magistrate 1st

Court, Seal dah, on 3rd Septenber, 2003, an application had

al ready been nmade under the provisions of Section 142 (b) for

condoni ng the delay of ten days in naking the conplaint. The

order dated 3rd Septenber, 2003 does not reflect whether the



said application was allowed or not, but the |learned Single
Judge of t he Hi gh Court appears to have t aken into

consideration only the initial order passed by the Additiona
Chi ef Judicial Mgistrate dated 29th July, 2003 without taking
into consideration the subsequent order passed by the Chief
Judicial Magistrate 1st Court, Seal dah on 3rd Septenber, 2003.
For the sake of reference, the provisions of Section

142 are set out herein-bel ow
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"142. Cogni zance of offences - Not wi t hst andi ng
anyt hi ng contained in t he Code of Crimna
Procedure, 1973 (2 of 1974) -
(a) no court shall take cognizance of any office
puni shabl e under Section 138 except upon a
complaint, in witing, nade by the payee or, as the
case may be, the holder in due course of the
cheque,
(b) such conplaint is made within one nonth of the
date on which the cause of action arises under
clause (c) of the proviso to section 138;
(Provided that the cognizance of a conplaint nmay be
taken by the Court after the prescribed period, if
the conpl ai nant satisfied the Court that he had
sufficient cause for not making a conmplaint within
such peri od)
(c) no Court inferior to that of a Metropolitan
Magi strate or a Judicial Mgistrate of the First
Class shall try and offence puni shabl e under
section 138."
Having regard to the aforesaid provisions and havi ng
further regard to the fact that the application was pending
before the |l earned chief Judicial Mgistrate 1st Court, Seal ah,

on 3rd Septenber, 2003, in our view, the Hi gh Court ought not
to have quashed t he entire conpl ai nt and di schar ge

respondent No.1 but shoul d have quashed the cogni zance t aken
and sent the nmatter back to the | earned Magistrate for taking
into consideration the application which had been filed by the
appel I ant under the aforesaid provisions of the Negotiable
Instrunents Act, 1881

We, accordingly, allow the appeal and set aside the

judgnent and order of the Hi ght Court so far as the quashing

t he



of the entire conplaint and di scharge of the accused.

order of the High Court is, accordingly, nodified to the
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ext ent t hat t he mat t er be remanded to t he 1st
Magi strate, Seal dah, for taking fresh cogni zance after taking
into consi derati on t he application filed by t he

under proviso to Section 142(b) of the Negotiable Instrunents

Act, 1881.
The appeal is allowed to the aforesaid extent.
.................... J.
( ALTAMAS KABIR )
..................... J.
( SWATANTER KUMAR )
New Del hi ,

January 08, 2010.

The
Judi ci al
appel | ant



