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UPON hearing the counsel the Court namde the follow ng

ORDER

SPECI AL LEAVE PETITION (ClVIL) NO 5696 OF 2007

Del ay condoned.
Leave granted.

The appeal is di sm ssed in terns of t he



si gned order. No costs.

SPECI AL LEAVE PETITION (ClVIL) NO 36519-36520 OF

2009

In view of the order passed in G vi
Appeal ari sing out of Speci al Leave Petition
(Givil) No. 5696 of 2007, no separate order is

required in the Special Leave Petition (G vil)

Nos. 36519- 36520 of 20009. Accordingly, t he
Speci al Leave Petitions are di sposed of .
However, the learned trial Court is directed to

decide the suit pending before it expeditiously.

[ VI NOD LAKHI NA] [ SNEH LATA SHARMA]
COURT MASTER COURT MASTER

[ SI GNED ORDER |'S PLACED ON THE FI LE]
1
I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 6548 OF 2014

[Arising out of Special Leave Petition (G vil)
No. 5696 of 2007]

VI JAY SOOD & ORS. ... APPELLANTS
VERSUS
KAMLADEVI & CRS. .. . RESPONDENTS
W TH

SLP(C) NO. 36519- 36520 COF 2009

[ KANAK DEVI VS. VIJAY SOOD & ORS.]

ORDER

SPECI AL LEAVE PETITION (ClVIL) NO 5696 OF 2007

Del ay condoned.

Leave granted.

The decree of dism ssal of the suit having

been af firmed by t he Hi gh Court of Madhya



Pradesh, Jabal pur, Bench at Gaalior in Regular
First Appeal No. 6 of 1993, the legal heirs of
original plaintiff - Jainarayan have filed this

appeal

The  suit of t he plaintiff was for
declaration of title and injunction. Title was
clained on the basis of a partition, which was
recorded in witing by neans of a deed exhibited
as Exhibit P-2. According to the plaintiff, his
father Durgaprasad, he hinself and his brother
Sat yanarayan, the first defendant, had executed
the aforesaid partition deed As, by a public
noti ce, the fifth def endant had made hi s
i ntentions of purchasing the suit property from
the first defendant, the suit was filed claimng

the reliefs already noticed.

The defendant No.1 - Satyanarayan denied
the partition claimng half share in the property
whi ch, according to him was ancestral property.
The defendant No.1's further case was that it is
his half share which was sold by himto the fifth

def endant .

Learned VIIIth Additional District Judge
to the District Judge, Gwalior dismssed the suit

by hol ding that the execution of Exhibit P-2 was

not proved by the plaintiff. In this regard, the
| ear ned trial Court ref used to accept t he
docunent i nt roduced by t he def endant No. 1 as

Exhibit D7 for conparison of the signature of

Dur gapr asad (father of plaintiff and def endant



No. 1) appearing in the said Exhibit D7 with the

signature of Dur gapr asad appeari ng in Exhi bi t

P- 2. Thereafter, the learned trial Court cane to
the conclusion that the plaintiff had failed to
prove the signatures of Durgaprasad on Exhi bit

P- 2. It is on the aforesaid basis that the suit

was di sm ssed

Aggrieved, the plaintiff filed Regul ar
First Appeal No. 6 of 1993 before the Hi gh Court.
The Hi gh Court took into account the signatures
of Dur gapr asad appeari ng in Exhi bi t D7
relying on the report of the Handwiting Expert

and al so on a visual conparison of the signatures
4

of the Durgaprasad appearing in the two documents

i.e. Exhi bi t P-2 and Exhi bi t D7 cane to
conclusion that the signatures on Exhibit P-2 are

not of Durgaprasad. The Hi gh Court al so took
note of the fact that while in Exhibit P-2 it is

mentioned that two sons-in-law of Durgaprasad had

signed as w tnesses, the docunent does not bear

their signatures. Anot her additional fact that

was taken note of by the Hi gh Court is that on

the basis of Exhibit P-2, nutation entry in the

muni ci pal record was not ef fected by
plaintiff and the nane of Durgaprasad continues

to appear in the said nunicipal records

H gh Court however held that the defendant No.5

bei ng the purchaser of the property unless a suit

for partition is filed and t he property
partitioned, the said defendant cannot renmain in

possessi on. Accordingly, the defendant No.5 was

directed to hand over possession to the plaintiff

t he

t he

The

and



pendi ng t he deci si on in t he sui t t hat may be
filed by himfor partition. Such a suit, in fact,
has been filed by the defendant No.5 which is

presently pendi ng.

M. Ni dhesh Qupt a, | ear ned Seni or
Counsel appearing for the appellants has urged
that when Exhibit D7 was rejected by the | earned
trial Court, t he Hi gh Court has committed an
apparent error in relying on the said docunent

for the purposes of comparison of the signatures

of Dur gapr asad appeari ng therein with t he
si gnatures appeari ng in Exhi bi t P- 2. Lear ned
counsel has al so urged that the H gh Court did

not consi der t he oral evi dence adduced by the

plaintiff’s witnesses to the effect that Exhibit
P-2 nerely recorded an oral partition of the suit

property arrived at earlier.

A reading of the order of the |earned
trial Court i ndi cates t hat t he faul t t hat was
found with Exhibit D7 was not with regard to the
signatures of Durgaprasad but with regard to the
fact that he could not have been a witness to the

sai d docunent as recorded and that his signatures

therein appears to be a subsequent one. If that

be so, it was open for the H gh Court to rely on

t he docunent for t he limted pur pose of
compari son of t he si gnat ures of Dur gapr asad

appearing therein with the signatures appearing
in Exhi bi t P-2. The non- consi deration of t he

oral evidence of the plaintiff’s witnesses, if



any, in our considered view, is of no consequence

i nasnuch as admittedly Exhibit P-2 records what

was orally agr eed and
agr eenment and t he witten
witten docunent whi ch
apart, t he ot her t wo

consi dered by the Hi gh Court, nanely, the
of si gnatures of t he
Durgaprasad in Exhibit P-2

of t he nane of Dur gapr asad

records are too significant to be ignored.
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For the aforesaid reasons, we are of the

view that the order of the High Court does not

suffer fromany illegality which would require

correction in the present appeal. Consequently,

the appeal is dism ssed.

No cost

SPECI AL LEAVE PETITION (ClIVIL) NO 36519-36520 OF

2009

In view of the order passed in
Appeal ari sing out of Speci a
(Civil) No.5696  of 2007, no

Givil

S.

Leave

separat e

required in the Special Leave Petition (Civil)

Nos. 36519- 36520 of 2009.

Speci al Leave Petitions are

However, the learned trial Court is directed to

decide the suit pending before it expeditiously.
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