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Dr. ARR JI TPASAYAT, J

1. Leave granted.

2. Challenge in this appeal is to the judgnment of a Division Bench of the

Bonbay Hi gh Court uphol ding the conviction of the appellant for the offence

puni shabl e under Sections 3 0 2, 32 1 and 2 0 1 of the Indian Pen al Code, 1 8 6 0 (in
short the ‘I PC ) and sentence of life, nine nonths and ni ne nonths respectively and

fine with default stipulation

3. Background facts in a nutshell are as foll ows:

The accused Shi va Kar am Payas wa mi Tewar was wor Ki ng
i n Hot el
Pre mer run by the conplain ant Anthony Xavier at Dhar avi, Mnbai- 70. The
accused was entrusted with the work of prepar ation of spices. Muttuku ma r

(hereinafter referred to as the 'deceased’) was working as a manager in the said
hot el . Consi dering the nature of their work the accused as well as Muttuku ma r

used to stay overnight in the hotel

Oh31. 8. 1995 in the evening conplaina nt Anthony Xavier went to the
Hotel Prenier and after usual supervision and talk with nanager at night he
returned. At that time the accused as well as Muttuku ma r were in the hotel. On
the next day norning i.e. on 1.9. 1 9 9 5 one Murugan Shetiya working in the hotel
went to Anthony (P W 1) and told himthat the hotel is open and Muttuku ma r and
accused are not present in the hotel. He also inforned that cash drawer was open
and tape recorder was found mssing. Natur ally, conplaina nt Anthony imrediately
went to the hotel. When he was making query, Arun Puja r i, who was running P a n
bi di shop near the hotel and taxi driver Suresh Ku ma r who often used to park his
taxi near the hotel told himthat accused met them at about 5.3 0 a.m, and nade
enqui ry about the bus going to Bangal ore. \Wen conpl aina nt took survey of the
hotel he found that cash box was open and tape recorder kept in the hotel was
m ssi ng. There was no cash in the cash box. According to himon the previous
ni ght the manager i.e. deceased had informed himthat on that day anount of

Rs. 3500/ - was collected and the same was kept in the cash box. Report was | odged



with the police and investigation was undert aken. Appel I ant was suspected to be

the nurderer.

After conpletion of investigation charge- sheet was filed. Since the accused
pl eaded i nnocence, trial was held. Though there was no direct evidence the Trial

Court held that the circunstanti al evidences adduced by the prosecution were
sufficient. P articular reference was made to the extra- judicial confession nmade

before P W 1. Accordingly, conviction was recorded by the Trial Court. Appel | ant

filed appeal before the Hi gh Court which upheld the conviction

Before the High Court the stand was that even if the extra judicial
confession is accepted to be correct for the sake of argunent, case under Section
3021 PCis not nade out. The stand of the prosecution was that the extra- judicial
confession clearly showed both the intention and the know edge. Accordingly, the
Hi gh Court disnissed the appeal. The stand taken before the Hi gh Court was
reiterated by the parties. In addition, |earned counsel for the appellant subnitted
that there was no pre- neditation and in the course of quarrel, a wooden | og which
was |ying was picked up by the appellant in a heat of passion and assault was nade.
Only one bl ow was given and, therefore, Section 3 0 2 1 PC, in any event, has no
application. It was submtted that extra- judicial confession is a very weak piece of

evi dence and shoul d not have been nmade the basis for conviction

4. We shall first deal with the question regarding claimof extra judicia
confession. Though it is not necessary that the wi tness should speak the exact

words but there cannot be vital and naterial difference. Wile dealing with a stand
of extra judicial confession, Court has to satisfy itself that the sane was voluntary
and wi thout any coercion and undue influence. Extra judicial confession can form

the basis of conviction if persons before whomit is stated to be nade appear to be
unbi ased and not even renotely inimcal to the accused. Were there is material to
show ani nosity, Court has to proceed cautiously and find out whether confession

just like any other evidence depends on veracity of witness to whomit is made. It is
not invariable that the Court should not accept such evidence if actual words as

clained to have been spoken are not reproduced and the substance is given. It wll
depend on circunsta nce of the case. If substance itself is sufficient to prove

cul pability and there is no anbiguity about inport of the statenent made by



accused, evidence can be acted upon even though substance and not actual words

have been stated. Human nmind is not a tape recorder which records what has been
spoken word by word. The witness should be able to say as nearly as possible actua
wor ds spoken by the accused. That woul d rul e out possibility of erroneous
interpretation of any anbi guous statement. If word by word repetition of statenent
of the case is insisted upon, nore often than not evidentiary value of extra judicia
confession has to be thrown out as unreliable and not useful. That cannot be a
requirenment in |aw. There can be sonme persons who have a good nenory and may

be able to repost exact words and there may he many who are possessed of nornal
menory and do so. It is for the Court to judge credibility of the witness’'s capacity
and thereafter to decide whether his or her evidence has to be accepted or not. If
Court believes witnesses before whom confession is nade and is satisfied that
confession was voluntary basing on such evidence, conviction can be founded. Such

conf essi on should be clear, specific and unanbi guous.

5. The expression ‘confession’ is not defined in the Evidence Act, *‘Confession
is a statenment nade by an accused which nmust either admit in terns the offence, or
at any rate substantially all the facts which constitute the offence. The dictionary

meani ng of the word ‘statement’ is "act of stating; that which is stated; a fornal

account, declaration of facts etc."” The word ‘statenent’ includes both oral and

witten st at ement . Comuni cati on to anot her is not however an essentia
component to constitute a ‘statenent’. An accused mi ght have been over- heard

uttering to hinmself or saying to his wife or any other person in confidence. He

m ght have al so uttered sonmething in soliloquy. He mght also keep a note in

witing. All the aforesaid nevertheless constitute a statement. It such statenent is
an admi ssion of guilt, it would amount to a confession whether it is communicated

to another or not. This very question cane up for consideration before this Court in
Sahoo v. State of Uttar Pr ades h, Al R1 96 6 SC4 0: (196 6 Cr1 U6 8). After referring
to some passages witten by well known authors on the "Law of Evi dence" Subba
Rao, J. (as he then was) held that "comunication is not a necessa ry ingredient to
constitute confession". In paragraph 5 of the judgnment, this Court held as follows:

... Adm ssions and confessions are exceptions to the hears ay rule.

The Evidence Act places themin the category of relevant evidence

presunma bly on the ground that as they are decl arati ons agai nst

the interest of the person nmaking them they are probably true.

The probative value of an admi ssion or a confession goes not to

depend upon its comunication to another, though, just like any
ot her piece of evidence, it can be admitted in evidence only on



proof. This proof in the case of oral admi ssion or confession can

be offered only by w tnesses who heard the adm ssion pr

confession. as the case may be.... If, as we have said, statenent is
the genus and confession is only a sub- species of that genus, we do
not see any reason why the statenent inplied in the confession
shoul d be given a different nmeaning. W, therefore, hold that a
statenment, whether comunicated or not, admitting guilt is a
confession of guilt

(Enph a sis supplied)

6. The extra- judicial confession purported to have been nmade before P W1

reads as foll ows:

"He was brought to the hotel in a taxi. In enquired with
the accd. what he did to Muttuku ma r . The accd. disclosed that he
and Muttuku ma r got up at about 4.3 0 a.m and while he was
preparing spices there was quarrel between them and as a result
of the quarrel he had hit Muittuku ma r with a wooden | og used for
cutting vegetables and Muttuku ma r had died of the injuries
sustai ned during the assault.”

7. In the instant case the extra- judicial confession is believable as rightly

done by the Trial Court and the Hi gh Court. The same not was nade to a stranger
but to a friend. Therefore, the Trial Court and the Hi gh Court have rightly acted

upon the extra- judicial confession. At the same tinme the background in which the
assault has been made clearly shows that Section 3 0 2 I PC has no application. The

assault was made in the course of sudden quarrel w thout pre- nmeditation
The

accused was not arned at the relevant point of time. Even according to prosecution

he picked up the wooden | og which was lying there and nade the assault.

8. That being the position, we alter the conviction to Section 3 04 Part Il I PC

Custodi al sentence of 8 years would neet the ends of justice. The appeal is allowed

to the aforesaid extent.

9. We record our appreciation for the able manner in which M. N rmal

Chopra, Amicus Curiae, assisted the Court.

(Dr. ARR J I TPASAYAT

(ASO K KUMA R GANGU L )
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