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(From the judgenent and order dated 05/10/2007 in CMAP No.
60414/ 2006 of The H GH COURT CF JUDI CATURE AT ALLAHABAD)

KAUSHAL KUMVAR Petitioner(s)

VERSUS

STATE OF U. P. & ORS. Respondent ( s)

(Wth prayer for interimrelief )

Date: 27/11/2009 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTICE G S. SI NGHVI
HON BLE MR JUSTICE T.S. THAKUR

Yat ender Sharnmm, Adv.
Prashant Kumar, Adv.

For Petitioner(s)

For Respondent (s) S.R Singh, Sr. Adv.
Raj i v Dubey, Adv.

Kam endra M shra, Adv.
Savitri Pandey, Adv.
Ani | Kurmar Jha, Adv.

Abhi sth Kumar , Adv
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UPON hearing counsel the Court made the follow ng
ORDER

Leave granted.

The appeal is allowed in terns of the signed order.
(Neetu Khaj uri a) (Mthlesh Gupta)

Sr.P. A Court Master
(Signed order is placed on the file)

I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. CF 2009

(Arising out of SLP (C) NO 11549 OF 2008)

Kaushal Kumar
Ver sus

State of U. P. and others

ORDER

... Appel l ant (s)

... Respondent (s)



Leave granted.

Thi s appeal is directed agai nst order dat ed 5. 10. 2007
passed by the Division Bench of the Al ahabad Hi gh Court, whereby
the wit petition filed by the appellant for quashing the orders
passed by Sub- Di vi si onal Magi strat e, Gaut am Budh Nagar
(respondent No.4 herein) canceling the licence of fair price shop
at Village Devta, Gautam Budh Nagar which was allotted to himin
1995 and grant thereof to respondent No.5 was dism ssed nmainly on
the ground that the appellant had not chall enged order dated
26. 7. 2006.

e have heard | ear ned counsel for t he parties and
carefully scrutinized the records.

A perusal of the record shows that by an order dated

10. 1. 2006, r espondent No. 4 suspended the appel lant’s |icence
After about t wo nmont hs, t he sai d r espondent cancel | ed t he
I'icence. Appeal preferred by the appell ant against that order

was al |l owed by Joi nt Conmm ssioner Food, Meerut (Conm ssionerate)
Meerut, but the appellate order was not inplenmented by respondent
No. 4. This conpelled the appellant to file Wit Petition No.

27732/ 2006 whi ch was di sposed of by a Division Bench of the High

Court with a direction to r espondent No. 4 to decid
e
representation dat ed 19. 4. 2006 made by t he appel | ant for

i npl ementation of the order passed by Joint Comm ssioner Food,
Meer ut .
In the purported conpliance of the direction given by the
H gh Court, respondent No.4 passed order dated 26.7.2006 whereby
he again cancelled the licence of the appellant and rejected
representations dated 19. 4. 2006, 22.4.2006, 25.4.2006, 11.5.2006
20. 5. 2006, 8.6.2006 and 21.6.2006 nade by him Soon thereafter,
respondent No.4 issued order dated 2.9.2006 whereby he appointed

r espondent No. 5 as fair price shop deal er at Vill age Devt a

Gaut am Budh Nagar .
The appel | ant chal | enged t he appoi ntment of respondent

No.5 in Wit Petition No. 60414/ 2006. During the course of



hearing of that petition, counsel representing respondent No.5

pr oduced phot ost at copy of order dat ed 26. 7. 2006 passed b
y
r espondent No. 4 cancel i ng t he I'i cence of t he appel | ant .

Ther eupon, the appellant’s counsel made a request and he was

all owed three days’ tine to file supplenentary affidavit al ong

with copy of representation dat ed 19. 4. 2006 and order dat ed
26. 7. 2006. As a sequel to this, t he appel | ant filed
suppl enentary affidavit wherein he asserted that notice referred

to in order dated 26.7.2006 was not served upon him and the order
was al so not comunicated to him Si mul t aneously, he nade a

prayer for quashing of order dated 26.7.2006
After taking cogni zance of the supplenentary affidavit,
the Hi gh Court passed order dated 10.11. 2006 whereby the wit
petition of the appellant was adnitted and operation of orders
dat ed 26. 7. 2006 and 2.9.2006 was stayed with a direction to
restore the fair price shop to the appellant in terns of order
dated 17.4.2006 passed by the appellate authority. However, the
wit petition was finally dism ssed by the inpugned order nainly
on the ground that order dated 26.7.2006 has not been chal |l enged.
In our opinion, Division Bench was not justified in dismssing
t he Wit petition on t he prem se that order dated 26. 7. 2006
passed by respondent No.4 cancelling the |icence of the appell ant
was not chal |l enged and no prayer had been made for quashing the
sane. The Division Bench ought to have taken cogni zance of the
suppl enentary affidavit filed by the appellant in furtherance of
order dated 6.11. 2006 passed by the Court and the fact that in
the suppl enentary affidavit, he had not only averred that the
sai d order had not been comunicated to him but al so made a
prayer for quashing of the sane. The failure of the Division
Bench to notice t he suppl enent ary af fidavit filed by t he
appel l ant has resulted in manifest injustice to himand on this
ground al one the order under challenge is liable to be set aside.
In the result, the appeal is allowed, the inpugned order

is set aside and the matter is remtted to the High Court for



fresh disposal of Wit Petition No. 60414/2006. The appel I ant

may, i f SO advi sed, anend the wit petition and i ncorporate
specific prayer for quashing order dated 26.7.2006 in addition to

order dated 2.9.2006.

(T.S. Thakur)
New Del hi

Novenber 27, 2009



