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REPORTABLE
I N THE SUPREME COURT OF | NDI A
CRI' M NAL APPELLATE JURI SDI CTI ON
CRL. M P. NO 14922 COF 2006
I'N
S LP.(CRL)NO ....... /2007
Navj ot Singh Sidho .. Petitioner
Ver sus
The State of Punjab & Anr. R Respondent s
ORDER

It is stated by the | earned Senior Counsel for the petitioner
t hat t he petitioner has al r eady surrendered and t he surrender
certificate shall be produced tonorrow when the matter is taken up

by the Bench pursuant to the order dated 5.1.2007

Wiile allowing the appeal filed by the prosecution the High

Court by the inmpugned order has inposed sentence of three years.
Purportedly acting under Secti on 389(3) of t he Code of Crimna
Procedure, 1973 (in short ’'Code’) the Hi gh Court has granted tinme til

31st January, 2007 to t he petitioner to surrender. Question arises



whet her the Hi gh Court had jurisdiction to do so. Section 389 so far

as rel evant reads as fol |l ows:

Suspensi on of sent ence pendi ng t he appeal

rel ease of appel | ant on bai | -- (1) Pen

di ng

appeal by a convicted person, the Appellate Court may,

any

for reasons to be recorded by it in witing, order that the

execution of the sentence or order appeal ed agai nst
suspended and, also, if he is in confinenent, that h

rel eased on bail, or on his own bond.

Provi ded that the Appellate Court shall, before rele
on bail or on his own bond a convicted pers

convi cted of an of fence puni shabl e with

be
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asi ng

on who is

deat h

i mprisonment for life or inprisonnent for a termof n

| ess than ten years, shall give opportunity to the Public

Pr osecut or for showi ng cause in witing

rel ease;

Provided further that in cases where a convicted per
is rel eased on bai | it shal | be open

Prosecut or to file an application for t he

the bail.

(2) The power conferred by this sectio
Appel | ate Court may be exerci sed al so by
Court in the case of an appeal by convicted person to

Court subordi nate thereto.

(3) \Wher e t he convi cted person satisfies
by which he is convicted that he intends to present

appeal, the Court shall, --

(1) where such person, being on bail, is
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sent enced to i mpri sonment for a term not

exceedi ng three years, or

(ii) where the offence of whi ch such
person has been convi cted is a bai | abl e

one, and he is on bail

or der t hat t he convi cted person be rel eased on bai

unl ess there are speci al reasons for r ef usi ng bai |, for
such period as wll afford sufficient tine to present the

appeal and obt ai n t he orders of t he Appel | ate Court
under sub-section (1), and t he sentence of

i mpri sonnment shall, so long as he is so rel eased bail, be

deenmed to be suspended.”

Secti on 389 (3) has application when there is a ri ght

appeal . \Were prayer for grant of certificate of High Court to appea

inthis Court in terns of Article 136 of the Constitution of India, 1950

(in short t he "Constitution’) or is made under Article 134(A)
Constitution there is no ri ght of appeal i nvol ved. In such
Section 389(3) has no appl i cation. Merel y because somebody

intends to file application under Article 136 of the Constitution and

seek | eave to appeal under Article 136 of the Constitution, Section

389(3) of the Code has no application. But the position is different

when a case is covered under Article 134(1)(a) or Article 134(1)(b)

bei ng covered under Section 2 of the Supreme Court (Enlargenent

of Crimnal Appeal Jurisdiction) Act, 1970 (in short the ’'Enlargenent

of

of

cases

t he



Act’). In Ram Kumar Pande v. The State of Madhya Pradesh (AR

1975 SC 1252) it was hel d t hat no certificate of Hi gh Court is

required si nce an or der for acquittal had been converted into

conviction under Section 302 and |ife sentence had been i nposed.

The appeal in such a case was as a matt er of right under t he

Enl argenent Act. Similar view was taken in Chandra Mhan Tiwari

and Another v. State of Madhya Pradesh (AIR 1992 SC 891). It was

hel d that under Section 379 of the Code which is inline with Article

134 (1)(a) & (b) of the Constitution, an appeal lies as of right to this

Court in a case where High Court has on appeal reversed the order

of acquittal and has convicted and sentence the accused either to

death or inprisonnent for life or inprisonment for a termof 10 years

or nore.
Section 389(3) of the Code is attracted only where a person

has got right of appeal and t hat i f t he accused has got right

appeal and t he sent ence i mposed does not exceed three years,

then unless for recorded reasons the Court refuses to suspend the

sentence and grants bail, t he Court has to suspend the sentence

and grant bail so as to enable the accused present an appeal, and

seek appropropriate orders fromthe appellate Court.

of



Articles 134 and 136  of t he Constitution throw [|ight on the

basic issue as to whether filing of special |eave petition in terns of

Article 136 of the Constitution attracts Section 389(3) of the Code.

Article 136 of the Constitution confers no right of appeal and Section

389(3) of the Code applies only to a case where there is a right of

appeal . View taken by Full Bench of Kerala and Karnatakan in AIR

1987 SC 270, 2003 Crl.L.J. 992 correctly states the position

There the High Court was not justified in applying provisions

of Secti on 389(3) of t he Code to grant time to the petitioner to

surrender.

Pl ace this matter bef ore t he al | ot ed Bench pur suant to t he

order dated 5.1.2007. It is stated that an application for bail is being

filed. Let the sanme al so be placed before the Bench tonorrow when

the matter is taken up

(Dr. ARIJIT PASAYAT)
New Del hi ,

January 11, 2007



( CHAVBER MATTER)

| TEM NO. 5 COURT NQO. 5 SECTION I I A

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

CRLMP. NO(s). 14922/2006 in

Petition(s) for Special Leave to Appeal (Crl)... 2006

(From the judgenent and order dated 01/12/2006 & 6/12/2006 in AN No. 645/2000

& AN  No. 185/ 2000 of The HGH COURT OF PUNJAB & HARYANA AT

CHANDI GARH)

NAVJOT SI NGH SI DHU Petitioner(s)
VERSUS

STATE OF PUNJAB & ORS. Respondent ( s)

(Appl n(s) for exenption from surrendering)

Date: 11/01/2007 This Petition was called on for hearing today.

CORAM :

HON BLE Dr. JUSTI CE ARI JI' T PASAYAT

For Petitioner(s) Hari sh N. Salve, Sr. Adv.

Arun Jaitley, Sr. Adv.

U U Lalit, Sr. Adv.

Mani nder Si ngh, Adv.
Prat hi ba M Singh, Adv.

A. Mariar Putham Adv.

Kirti Man Singh, Adv.

Nitin Sangra, Adv.

£ £ £ £ £ £ £ £ =

Gaur av Sharma, Adv.

For Respondent (s) M. Rakesh Dwi vedi, Sr. Adv.



M. Sudhir Walia, Adv.

M . Mahi nder Si ngh Dahiya, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

It is stated by t he | ear ned Seni or Counsel for t he pe
titioner t hat t he

petitioner has al r eady surrendered and t he surrender certificate shal |
be

produced tonorrow when the matter is taken up by the Bench pursuant to the

order dated 5.1.2007.

Pl ace this matter bef ore t he al |l ot ed Bench pur suant to t he
order dated 5.1.2007. It is stated that an application for bail is being filed. Let
the sane al so be placed before the Bench tonorrow when the matter is taken

up.

( A D Sharma ) ( Vijay Aggarwal )
Court Master Court Master

(Signed Oder is placed on the file)



