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1. We are concerned with four Crimnal Appeals No.61 to 64 of 2007,

out of which two Crimnal Appeals No.61 of 2007 and 63 of 2007 relate
to Ms Sasi Enterprises, a registered partnership firm of which M.
J. Jayalalitha and Ms. N Sasikala are partners, which relate to the
assessnent years 1991-92 and 1992-93 respectively. Crimnal Appeal
Nos. 62 and 63 of 2007 relate to J. Jayalalitha and N  Sasikala
respectively for the assessnment years 1993-94. Proceedi ngs giving
rise to these appeals originated from the conplaints filed by the
Assi stant Commi ssioner of Inconme Tax, Chennai, before the Additional
Chief Metropolitan Magistrate (Egnore), Chennai, for the wllful and
deliberate failure to file returns for the assessment years 1991-92,
1992-93 and hence committing of fences puni shabl e under Section 276 CC

of the Income Tax Act, 1961 (for short "the Act"). Conpl aints were
filed on 21.8.1997 after getting the sanction fromthe Commi ssioner of
I nconme Tax, Central |1, Chennai under Section 279(1) of the Inconme Tax

Act. Appellants filed two discharge petitions under Section 245(2)
Cr.P.C., which were disnissed by the Chief Metropolitan Magistrate
vi de order dated 14.6.2006. Appellants preferred Cl. R C Nos.781 to
786 of 2006 before the High Court of Madras which were disnmissed by
the H gh Court vide its commobn order dated 2.12.2006, which are the
subject matters of these appeals.

2. M s Sasi kala Enterprises was formed as a partnership firm by a
deed dated 06.02.1989 with N. Sasikala and T.V. D nakaran as its
partners, which was |ater reconstituted with effect from 04.05.1990
with J. Jayalalitha and N. Sasi kal a as partners. The firm did the
busi ness through two units, nanely, Ms Fax Universal and Ms J.S.
Plan Printers, which, inter alia, included the business in running all
kinds of nmotor cars, dealing in vehicles and goods etc. In the
complaint E.O C.C. No.202 of 1997 filed before the Chief Metropolitan



Magi strate, Egnore, Ms Sasi Enterprises was shown as the first
accused (A-1) and J. Jayalalitha and N. Sasi kala were showmn as (A-2)
and (A-3) respectively, who were stated to be responsible for the day-
to-day business of the firmduring the assessnent years in question
and were individually, jointly and severally nade responsible and
liable for all the activities of the firm Partnership deed dated
04.05.1990 itself stated that the partners, A2 and A-3 are
responsi bl e and enpowered to operate bank accounts, have full and
equal rights in the managenent of the firmin its business activities,
depl oy funds for the business of the firm appoint staff, watchman
etc. and to represent the firmbefore incone tax, sales tax and other
authorities.

3. Ms Sasi Enterprises, the firm did not file any returns for the
assessnent year 1991-92 and 1992-93, for which the firm and its
partners are being prosecuted under Section 276 CC of the Act. J.

Jayalalitha and N. Sasikala did not file returns for the assessnent
year 1993-94 and hence they are being prosecuted for that breach (in
their individual capacity) separately but not for the assessnent years
1991-92 or 1992-93 and their returns have been filed as individua
assessee by them for the assessnent years 1991-92 and 1992-93, though
bel atedly on 20.11.1994 and 23.02.1994 respectively. In those returns
it was nentioned that accounts of the firmhad not been finalized and
no returns of the firmhad been fil ed.

4, The Assistant Conmm ssioner of Incone Tax in his conplaint stated
that the firmthrough its partners ought to have filed its returns
under Section 139(1) of the Act for the assessnent year 1991-92 on or
before 31st August, 1991 and for the assessnent year 1992-93 on or
before 31st August, 1992 and A-2 in her individual capacity also
shoul d have filed her return for the year 1993-94 under Section 139(1)
on or before 31.08.1993 and A-3 also ought to have filed her return
for the assessnent year 1993-94 on or before 31st August, 1993, as per
Section 139(1) of the Act. The accused persons, it was pointed out,
did not bother to file the returns even before the end of the
respecti ve assessnent years, nor had they filed any return at the
outer statutory limt prescribed under Section 139(4) of the Act i.e.
at the end of March of the assessnent year. It was also pointed out
that a survey was conducted in respect of the firmunder Section 133A
on 25.08.1992 and following that a notice under Section 148 was served
on the partnership firmon 15.2.1994 to file the return of incone tax

for the years in question. Though notice was served on 16.2.1994, no
return was filed within the time granted in the notice. Nei t her
return was filed, nor particulars of the incone were furnished. For

the assessnent year 1991-92, it was stated that pre-assessnent notice
was served on 18.12.1995, notice wunder Section 142(1)(ii) giving
opportunities was al so i ssued on 20.07.1995. The department nade the
best judgment assessnent for the assessnent year 1991-92 under Section
144 on a total income of Rs.5,84,860/- on 08.02.1996 and tax was
determ ned as Rs. 3,02,434/- and denmand notice for Rs.9,95,6388/- was
i ssued as tax and interest payable on 08.02.1996

5. For the assessment year 1992-93, the best judgnent assessnent
under Section 144 was made on 9.2.1996 on the firmon a total income
of Rs.14,87,930/- and tax determ ned at Rs.8, 08,153/-, a demand notice
was i ssued towards the tax and interest payabl e.

6. We may indicate, so far as A-2 is concerned, the due date for
filing of return of incone as per Section 139(1) of the Act for the
assessnent year 1993-94 was 31.8.1993. Notice under Section 142(1)(i)
was issued to A-2 calling for return of inconme on 18.1.1994. The said
notice was served on her on 19.1.1994. Remi nders were issued on
10. 2. 1994, 22.8.1994 and 23.8.1995. No return was filed as required
under Section 139(4) before 31.3.1995. The Departnment on 31.7.1995
i ssued notice under Section 142(1)(ii) <calling for particulars of



i ncone and other details for conpletion of assessnent. Nei t her the
return of incone was filed nor the particulars of incone were
furni shed. Best judgnent assessnment under Section 144 was nade on
9.2.1996 on a total income of Rs.1,04,49,153/- and tax deternined at
Rs. 46, 68, 676/ - and demand of Rs.96,98,801/-, inclusive of interest at
Rs. 55, 53,882/- was raised after adjusting pre-paid tax of Rs.5, 23, 756/-

The Departnent then issued show cause notice for prosecution under
Section 276CC on 14.6.1996. Later, sanction for prosecution was
accorded by the Comm ssioner of Income Tax on 3.10.1996.

7. A-3 also failed to file the return of income as per Section
139(1) for the assessment year 1993-94 before the due date i.e.
31.8.1993. Notice under Section 142(1)(i) was issued to A-3 calling
for filing of return of income on 8.11.1995. Further, notice was
al so issued under Section 142(1)(ii) on 21.7.1995 calling for
particulars of incone and other details for conpletion of assessnent.

Neither the return of incone was filed nor the particulars of incone

wer e furnished. Best judgnment assessnent under Section 144 was nade
on 8.2.1996 on a total inconme of Rs.70,28,110/- and tax determ ned at
Rs. 26, 86, 445/ - . The total tax payable, inclusive of interest due was
Rs. 71, 19,527/-. After giving effect to the appellate order, the tota
i ncone was revised by Rs.19,25,000/-, resulting in tax denmand of
Rs. 20, 23, 279/ -, inclusive of interest |evied. Later, a show cause

notice for prosecution under Section 276CC was issued to A-3 on
7.8.1996. A-3 filed replies on 24.11.1996 and 24.3.1997. The
Conmi ssioner of Income Tax accorded sanction for prosecution on
4.8.1997.

8. W may incidentally also point out, the final tax liability so
far as the firmis concerned, was determned as Rs.32,663,482/- on
giving effect to the order of the Income Tax Appellate Tribunal (B
Bench), Chennai dated 1.9.2006 and after giving credit of pre-paid tax
for the assessnent year 1991-92. For the assessnent year 1992-93 for
the firm final tax liability was determned at Rs.52,47,594/- on
giving effect to the order of the Incone Tax Appellate Tribunal (B
Bench), Chennai dated 1.9.2006 and after giving credit of pre-paid
tax. So far as A-2 is concerned, for the assessnment year 1993-94
final tax liability was determ ned at Rs.12,54,395/- giving effect to
the order of Income Tax Appellate Tribunal (B Bench), Chennai dated
11.10. 2008 after giving credit to pre-paid tax. So far as A3 is
concerned, for the assessnent year 1993-94, final tax liability was
determned as Rs.9,81,870/- after giving effect to the order of Incone
Tax Appellate Tribunal (B Bench), Chennai dated 14.9.2004 and after
giving credit to pre-paid tax.

9. W have already indicated, for not filing of returns and due to
non- conpl i ance of the various statutory provisions, prosecution was
initiated under Section 276CC of the Act against all the accused

persons and the conplaints were filed on 21.08.1997 before the Chief
Metropol itan Magistrate, which the High Court by the inpugned order
has permtted to go on.

10. Shri Shekhar Naphade, |earned senior counsel appearing for the
appel lants, submtted that the Hi gh Court did not appreciate the scope
of Section 276CC of the Act. Learned senior counsel pointed out that
once it is established that on the date of the conplaint i.e. on
21.08.1997 the assessnment had not attained finality, the conplaint
becane pre-mature as on the date of the complaint and no offence had
taken place and all the ingredients of offence under Section 276 of
the Act were not satisfied. Learned senior counsel pointed out that
unless and until it is shown that failure to file the return was
willful or deliberate, no prosecution under Section 276CC could be
initiated. Learned senior counsel pointed out that in fact, the
second accused in her individual return had disclosed that the firm
was doi ng the business and that it had some income and hence, it



cannot be said that A-2 had conceal ed the fact that the firm had any

intention to evade tax liability. Learned senior counsel also
submitted that whether the assessee had cormitted any offence or not
wi Il depend upon the final assessnent of inconme and tax liability

determ ned by the appropriate authority and not on the assessnent nade
by the assessing officer. Placing reliance on the proviso to Section
276CC | earned senior counsel subnitted that, that is the only
interpretation that could be given to Section 276CC. In support of
his contention reliance was pl aced on the Judgnent of this Court in
Conmi ssi oner of Wealth Tax, Gujarat v. Vim aben Vadilal Mhta (Snt.)
(1983) 4 SCC 692, Conmi ssioner of Wealth Tax, @ujarat, Ahnedabad v.
Vadi |l al Lallubhai & Ors. (1983) 4 SCC 697 and State of H P. and others
v. Qujarat Anmbuja Cenent Ltd. and another (2005) 6 SCC 499. Referring
to Section 278E of the Act, |earned senior counsel submitted that till
the assessnment does not attain finality, Section 276CC is not conplete
and the presunption under Section 278E is not attracted. Lear ned
seni or counsel also submtted that the Hi gh Court has wongly applied
the principles laid down by this Court in Prakash Nath Khanna and
anot her v. Commi ssioner of Income Tax and another (2004) 9 SCC 686, in
any view, which calls for reconsideration. Learned senior counsel
submitted that the said Judgment deals with the factumof proviso to
Section 276CC of the Act which lays down that there is no offence if
the tax anount does not exceed Rs. 3, 000/-.

11. Shri Sidharth Luthra, |earned Additional Solicitor GCeneral of
I ndia, appearing for the Revenue, on the other hand, submitted that
Section 139 of the Act placed a statutory nandate on every person to
file an incone tax return in the prescribed formand in the prescribed
manner before the due date i.e. 31st August of the rel evant assessnent
year. Learned ASG subnmitted that on breach of Section 139(1) of the
Act, cause of action to prosecute the assessee arises subject to other
i ngredients of Section 276CC of the Act. Learned ASG pointed out that
what is relevant in the proceedings, is not only the due date
prescribed in Section 139(1) of the Act, but also tinme prescribed
under Section 142 and 148 of the Act, by which further opportunities
have been given to file the return in the prescribed tine. In other
words, Section 276CC, according to the Ilearned ASG applies to a
situation where assessee has failed to file the return of incone as
required under Section 139 of the Act or in response to notices issued
to the assessee under Section 142 or Section 148 of the Act. Lear ned
ASG al so subnmitted that the scope of proviso to Section 276CC to
protect the genui ne assessees who either file their return belatedly
but within the end of the assessnent year or those who paid
substantial anmount of their tax dues by pre-paid taxes. Consi der abl e
reliance was placed on the Judgnent of this Court in Prakash Nath
Khanna and another (supra). Reliance was also placed on the Judgnent
of this Court in Maya Rani Punj (Snt.) v. Conm ssioner of Income Tax,
Del hi (1986) 1 SCC 445.

12. Lear ned ASG al so expl ai ned the scope of Section 278E by placing
reliance on P.R Metrani v. Conmi ssioner of |Incone Tax, Bangalore
(2007) 1 sCC 789, Kumar Exports v. Sharma Carpets (2009) 2 SCC 513,
and subnmitted that pendency of the appellate proceedings is not a
rel evant factor in relation to prosecution wunder Section 276CC
Ref erence was al so made to Ravinder Singh v. State of Haryana (1975) 3
SCC 742 and Standard Chartered Bank and others v. Directorate of
Enf orcenent and others (2006) 4 SCC 278. Learned ASG subnitted that
the Judgnent in Prakash Nath Khanna  (supra) calls for no
reconsi deration, as the sanme has been uniformy applied by this Court
as well as by the various Hi gh Courts. Learned ASG al so pointed out
that the appellants have been indulging in |litigative exercises by
whi ch they could hold up the proceedings for alnost two decades and
that the trial <court has rightly rejected the application for
di scharge, which was affirnmed by the High Court and the sane calls no
interference by this Court.



13. W may formul ate the questions that arise for our consideration
whi ch are as under:
(1) Whet her an assessee has the liability/duty to file a
return under Section 139(1) of the Act wthin the due date
prescribed therein?
(2) What is the effect of best judgnent assessment under
Section 144 of the Act and will it nullify the liability of the
assessee to file its return under Section 139(1) of the Act?
(3) Whet her non-filing of return under Section 139(1) of the
Act, as well as non-conpliance of the time prescribed under
Sections 142 and 148 of the Act are grounds for invocation of
t he provisions of Section 276CC of the Act?
(4) Whet her the pendency of the appellate proceedings relating
to assessment or non-attaining finality of the assessnent
proceedings is a bar in initiating prosecution proceedi ngs under
Section 276CC due to non-filing of returns?
(5) What is the scope of Section 278E of the Act, and at what
stage the presunption can be drawn by the Court?

14. We may, at the outset, point out that the appellants had earlier
approached this Court and filed SLP(C) Nos.3655-3658 of 2005 which were
di sposed of by this Court directing the trial court to dispose of the
petition for discharge within a period of two nonths by its order dated
03.03.2006. Learned Chief Metropolitan Magistrate rejected the petitions
vide its order dated 14.06.2006. Though the High Court affirmed the said
order vide its judgnent dated 02.12.2006, these appeals were kept pending
before this Court over six years for one reason or another

15. W are, in these appeals, concerned with the question of non-filing
of returns by the appellants for the assessnent year 1991-92, 1992-93 and
1993-94. Each and every order passed by the revenue as well as by the

Courts were taken up before the higher courts, either through appeals,
revisions or wit petitions. The details of the various proceedings in
respect of these appeals are given in paragraph 30 of the witten
submissions filed by the revenue, which reveals the dilatory tactics
adopted in these cases. Courts, we caution, be guarded against those
persons who prefer to see it as a mediumfor stalling all |egal processes.
We do not propose to delve into those issues further since at this stage we
are concerned with answering the questions which have been framed by us.

16. Section 139 of the Act prior to 1989-90 and after, placed a statutory
mandat e on every person to file an inconme tax return in the prescribed form
and in the prescribed manner. The Direct Tax Laws (Amendnment) Act, 1987
with effect from 01.04.1989 nade various anendnents to the Incone Tax Act,
by which the assessing officer has no power to extend the tinme for filing a
return of income under Section 139(1) and to extend the tinme for filing
under Section 139(3), a return of loss intended to be carried forward. The
time prescribed for filing a belated return under Section 139(4) or a
revised return under Section 139(5) was reduced to one year fromthe end of
the relevant assessnent year. The provision of Section 139(2) stood
incorporated in Section 142(1)(i). The notice under Section 142(1)(i) to
furnish a return of inconme cannot be issued in the course of the assessnent
year itself and need not give the person concerned a mninmum period of 30
days for furnishing the return. Wen a return is furnished pursuant to a
noti ce under Section 142(1)(i), the assessment may be made under Section
143 without recourse to Section 147. Further, with the deletion of Section
271(1)(a), a penalty for failure to furnish in due tinme a return of incone
under Section 139(1), is abolished. Levy of punitive interest under
Section 234A nmade mandatory and the discretion of the assessing officer to
reduce or waive the interest was taken away. Non-conpliance with a notice
under Section 142(1)(i) may attract prosecution under Section 276CC.

17. The I ncone Tax Act, therefore, had stipulated both the penalty under
Section 271(1)(a) and prosecution under Section 276CC, the fornmer for
depriving taxes due to the exchequer and later for the offence/infraction
committed. As already indicated by the Taxation Laws (Anendnent) Act,
1989, penalty provision under Section 271(1)(a) had been deleted we.f.
01.04.1989 and a provision for |evy of mandatory/conpul sory interest under



Section 234A of the Act was introduced. But, |legislature has never waived

or rel

axed its prosecuting provisions under Section 276CC of the Act for

the infraction or non-furnishing of return of incone.

18.
under :

Section 139 of the Act, as it stood at the relevant tine, reads as

"139. (1) Every person, if his total income or the total incone
of any other person in respect of which he is assessable under
this Act during the previous year exceeded the rmaxi num anount
which is not chargeable to incone-tax, shall, on or before the
due date, furnish a return of his incone or the income of such
other person during the previous year, in the prescribed form
and verified in the prescribed manner and setting forth such
other particulars as may be prescribed.

Expl anation: In this sub-section, "due date" neans-

(a) where the assessee is a conpany, the 30th day of Novenber
of the assessnent year

(b) where the assessee is a person, other than a conpany. -

(i) in a case where the accounts of the assessee are required
under this Act or nay other lawto be audited, or where the
report of any accountant is required to be furnished under
section 80HHC or Section 80HHD or in the case of a co-operative
society, the 31st day of Cctober of the assessnent year

(ii) in a case where the total incone referred to in this sub-
section includes any income from business or profession, not
being a case falling under sub-clause (i), the 31st day of
August of the assessment year

(i) in any other case, the 30th day of June of the
assessnent year.

XXX XXX XXX

XXX XXX XXX

(3) If any person who has sustained a | oss in any previous year
under the head "Profits and gains of business or profession” or
under the head "Capital gains" and clains that the loss or any
part thereof should be carried forward under sub-section (1) of
section 72, or sub-section (2) of section 73, or sub-section (1)
or sub-section (3) of section 74, or sub-section (3) of section
74A, he may furnish, within the time allowed under sub-section
(1), areturn of loss in the prescribed formand verified in the
prescri bed manner and contai ning such other particulars as nmay
be prescribed, and all the provisions of this Act shall apply as
if it were a return under sub-section (1).

(4) Any person who has not furnished a return within the tine
all owed to hi munder sub-section (1), or within the tinme all owed
under a notice issued under sub-section (1) of section 142, rmay
furnish the return for any previous year at any tine before the
expiry of one year fromthe end of the rel evant assessnment year
or before the conpletion of the assessnment, whichever is

earlier:
XXX XXX XXX
XXX XXX XXx"
19. A plain reading of the above provisions indicates that it is

mandatory on the part of the assessee to file the return before the
due date. Explanation (a) to the said section defines the term "due
date", which is 30th Novenber of the assessnent year. The consequence
of non-filing of return on tinme has al so been stipulated in the Act.
Further a reference to Sections 142 and 148 is also necessary to
properly understand the scope of Section 276CC. Relevant portion of
Section 142, as it stood at the relevant tine, is quoted bel ow
"142. Inquiry before assessnent.- (1) For the purpose of making
an assessnent under this Act, the Assessing Oficer may serve on
any person who has made a return under section 139 or in whose
case the tine allowed under sub- section (1) of that section for
furnishing the return has expired] a notice requiring him on a
date to be therein specified,-



20.

(i) where such person has not made a return within the tine
al | oned under sub-section (1) of section 139, to furnish a
return of his income or the income of any other person in
respect of which he is assessable under this Act, in the
prescribed form and verified in the prescribed nmanner and
setting forth such other particulars as may be prescribed, or

XXX XXX XXX
XXX XXX XXX"

Section 148 refers to the issue of notice where incone has

escaped assessnent. Relevant portion of the same is also extracted
her ei nbel ow for ready reference:

21.

"148. (1) Before mmking the assessnent, r eassessnent or
reconputation under section 147, the Assessing Oficer shal
serve on the assessee a notice requiring himto furnish wthin
such period, not being less than thirty days, as may be
specified in the notice, a return of his income or the incone of
any other person in respect of which he is assessable under this
Act during the previous vyear corresponding to the relevant
assessnent year, in the prescribed form and verified in the
prescribed manner and setting forth such other particulars as
may be prescribed; and the provisions of this Act shall, so far
as may be, apply accordingly as if such return were a return
required to be furnished under section 139.

(2) The Assessing O ficer shall, before issuing any notice under
this section, record his reasons for doing so."

Sub-section (1) of Section 139, clause (i) sub-section (1) of

Section 142 and Section 148 are nentioned in Section 276CC of the Act.
Section 276CC is extracted as under

"276CC. Failure to furnish returns of incone. If a person
wilfully fails to furnish in due time the return of income which
he is required to furnish under sub-section (1) of section 139
or by notice given under <clause (i) of sub-section (1) of
section 142 or section 148, he shall be punishable, -

(i) in a case where the amount of tax, which would have been
evaded if the failure had not been discovered, exceeds one
hundred thousand rupees, with rigorous inprisonnment for a term
whi ch shall not be less than six nonths but which nay extend to
seven years and with fine;

(i) in any other case, with inprisonment for a term which
shall not be less than three nonths but which may extend to
three years and with fine:

Provi ded that a person shall not be proceeded agai nst under this
section for failure to furnish in due tine the return of income
under sub-section (1) of section 139-

(i) for any assessnent year comencing prior to the 1lst day of
April, 1975 ; or

(ii) for any assessment year commencing on or after the 1st day
of April, 1975 , if-

(a) the return is furnished by himbefore the expiry of the
assessnent year; or

(b) the tax payable by himon the total incone determned on



regul ar assessnent, as reduced by the advance tax, if any, paid,
and any tax deducted at source, does not exceed three thousand
rupees. "

22. The constitutional validity of Section 276CC, was upheld by the
Kar nat aka Hi gh Court in Sonarome Chemicals Pvt. Ltd. and others v.
Union of India and others (2000) 242 ITR 39 (Kar) holding that it

does not violate Article 14 of 21 of the Constitution. Secti on
puni shes the person who "willfully fails to furnish the return of
income in time". The explanation wllful default, as observed by

Wl ber Force J. in Wllington v. Reynold (1962) 40 TC 209 is "sone
deliberate or intentional failure to do what the tax payer ought to
have done, knowing that to omit to do so was wong". The assessee is
bound to file the return under Section 139(1) of the Act on or before
the due date. The outer linmt is fixed for filing of return as 31st
August of the assessnment year, over and above, in the present case,
not only return was not filed within the due date prescribed under
Section 139(1) of the Act, but also the time prescribed under Section
142 and 148 of the Act and the further opportunity given to file the
return in the prescribed tinme was al so not avail ed of.

23. Section 276CC applies to situations where an assessee has fail ed
to file a return of incone as required under Section 139 of the Act or
in response to notices issued to the assessee wunder Section 142 or
Section 148 of the Act. The proviso to Section 276CC gives sone

relief to genuine assesses. The proviso to Section 276CC gives
further tinme till the end of the assessment year to furnish return to
avoi d prosecution. |In other words, even though the due date would be

31st August of the assessnent year as per Section 139(1) of the Act,
an assessee gets further seven nonths’ tinme to conplete and file the
return and such a return though belated, nay not attract prosecution
of the assessee. Sinilarly, the proviso in clause ii(b) to Section
276CC al so provides that if the tax payable deternmned by regular
assessnent has reduced by advance tax paid and tax deducted at source
does not exceed Rs. 3,000/-, such an assessee shall not be prosecuted
for not furnishing the return under Section 139(1) of the Act.
Resul tantly, the proviso under Section 276CC takes care of genuine
assesses who either file the returns belatedly but within the end of
the assessnment year or those who have paid substantial anounts of
their tax dues by pre-paid taxes, fromthe rigor of the prosecution
under Section 276CC of the Act.

24. Section 276CC, it nmay be noted, takes in sub-section (1) of
Section 139, Section 142(1)(i) and Section 148. But, the proviso to
Section 276CC takes in only sub-section (1) of Section 139 of the Act
and the provisions of Section 142(1)(i) or 148 are conspicuously
absent. Consequently, the benefit of proviso is available only to
voluntary filing of return as required under Section 139(1) of the
Act. In other words, the proviso would not apply after detection of
the failure to file the return and after a notice wunder Section
142(1) (i) or 148 of the Act is issued calling for filing of the return
of income. Proviso, therefore, envisages the filing of even belated
return before the detection or discovery of the failure and issuance
of notices under Section 142 or 148 of the Act.

25. W may in this respect also refer to sub-section (4) to Section
139 wherein the legislature has wused an expression "whichever s
earlier". Both Section 139(1) and Sub-Section (1) of Section 142 are

referred to in sub-section (4) to Section 139, which specify tine
limt. Therefore, the expression "whichever is earlier" has to be
read with the tinme if allowed under sub-section (1) to Section 139 or
within the tinme allowed under notice issued under sub-section (1) of
Section 142, whichever is earlier. So far as the present case is



concerned, it is already noticed that the assessee had not filed the
return either within the tinme allowed under sub-section (1) to Section
139 or within the time allowed under notices issued under sub-section
(1) to Section 142.

26. We have indicated that on failure to file the returns by the
appel l ants, income tax departnment nade a best judgnent assessnent
under Section 144 of the Act and | ater show cause notices were issued
for initiating prosecution under Section 276CC of the Act. Proviso to
Section 276CC nowhere states that the of fence under Section 276CC has

not been committed by the categories of assesses who fall within the
scope of that proviso, but it is stated that such a person shall not
be proceeded agai nst. In other words, it only provides that under

specific circunstances subject to the proviso, prosecution may not be
initiated. An assessee who cones within clause 2(b) to the proviso,
no doubt has also committed the offence under Section 276CC, but is

exenpted from prosecution since the tax falls bel ow Rs. 3, 000/ -. Such
an assessee may file belated return before the detection and avail the
benefit of the proviso. Proviso cannot control the main section, it
only confers some benefit to certain categories of assesses. In

short, the offence under Section 276CC is attracted on failure to
comply with the provisions of Section 139(1) or failure to respond to
the notice issued under Section 142 or Section 148 of the Act wthin
the time limt specified therein.

27. We may indicate that the above reasoning has the support of the
Judgnment of this Court in Prakash Nath Khanna (supra). Wen we apply
the above principles to the facts of the case in hand, the contention
of the | earned senior counsel for the appellant that there has not
been any willful failure to file their return cannot be accepted and
on facts, offence under Section 276CC of the Act has been made out in
all these appeals and the rejection of the application for the
di scharge calls for no interference by this Court.

28. We also find no basis in the contention of the |earned senior
counsel for the appellant that pendency of the appellate proceedings
is arelevant factor for not initiating prosecution proceedings under
Section 276CC of the Act. Section 276CC contenplates that an offence
is conmmitted on the non-filing of the return and it is totally
unrel ated to the pendency of assessment proceedi ngs except for second
part of the offence for determ nation of the sentence of the offence,
the departnment may resort to best judgnment assessment or otherwise to

past years to deternine the extent of the breach. The |anguage of
Section 276CC, in our view, is clear so also the legislative
intention. It is trite lawthat as already held by this Court in B.

Per manand v. Mhan Koi kal (2011) 4 SCC 266 that "the | anguage enpl oyed
in a statute is the determ native factor of the legislative intent.
It is well settled principle of law that a court cannot read anything

into a statutory provision which is plain and unanbi guous". If it was
the intention of the legislature to hold up t he prosecution
proceedings till the assessnent proceedings are conpleted by way of

appeal or otherw se the sanme woul d have been provided in Section 276CC
itself. Therefore, the contention of the |earned senior counsel for
the appellant that no prosecution could be initiated till the
cul mi nation of assessnment proceedings, especially in a case where the
appel lant had not filed the return as per Section 139(1) of the Act or
followi ng the notices issued under Section 142 or Section 148 does not
ari se.

29. We are also of the view that the declaration or statenent nade
in the individual returns by partners that the accounts of the firm
are not finalized, hence no return has been filed by the firm wll
not absolve the firmin filing the ’statutory return under section
139(1) of the Act. The firmis independently required to file the
return and nerely because there has been a best judgnent assessnent



under Section 144 would not nullify the liability of the firmto file
the return as per Section 139(1) of the Act. Appel l ants’ contention
that since they had in their individual returns indicated that the
firm s accounts had not been finalized, hence no returns were filed,

woul d mean that failure to file return was not wllful, cannot be
accept ed.
30. Section 278E deals with the presunption as to cul pable ment a

state, which was inserted by the Taxation Laws (Anmendnent and
M scel | aneous Provisions) Act, 1986. The question is on whom the
burden lies, either on the prosecution or the assessee, under Section
278E to prove whether the assessee has or has not conmitted wllful
default in filing the returns. Court in a prosecution of offence, |ike
Section 276CC has to presunme the existence of nens rea and it is for
the accused to prove the contrary and that too beyond reasonable
doubt. Resultantly, the appellants have to prove the circunstances
whi ch prevented themfromfiling the returns as per Section 139(1) or
in response to notices under Sections 142 and 148 of the Act.

31. We, therefore, find no reason to interfere with the order passed
by the H gh Court. The appeals, therefore, lack nerits and the sane
are disnissed and the Criminal Court is directed to conplete the tria
within four months fromthe date of receipt of this Judgnent.

.................................. J.
(K. S. Radhakri shnan)
.................................. J.
(A K Sikri)
New Del hi ,
January 30, 2014.
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