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| TEM NO. 3 COURT NO. 8 SECTI ON XV

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (G vil) No(s).3185-3186/2009

(From the judgenent and order dated 20/11/2007 i n DBCSA No. 241/ 2006

and dated 23/5/2008 in RP No.73/2008 in DBCSA No.241/2006 of The

H GH COURT OF RAJASTHAN AT JAI PUR)

UNION OF | NDI A Petitioner(s)
VERSUS

BHOLA RAM Respondent ( s)

(Wth appln(s) for c/delay in filing SLP and prayer for interim
relief and office report) (For Final Disposal)

Dat e: 14/09/2011 These Petitions were called on for hearing today.

CORAM : HON BLE MR JUSTICE G S. SI NGHVI
HON BLE MR, JUSTI CE H. L. DATTU

For Petitioner(s) Raj eev Shar ma, Adv.
Chandan Sharnma, Adv.

Sahi| Bhal ai k, Adv.

s 555

For Respondent (s) Sarad Kumar Singhani a, Adv.

UPON hearing counsel the Court made the follow ng
ORDER

Del ay condoned.

Havi ng failed to convi nce t he Centra
I ndustrial Tribunal (for short, 'the Tribunal’) and the
| earned Single Judge of the Rajasthan Hi gh Court to
approve the action taken by it for termination of the
respondent’s servi ce, t he petitioner filed Speci a

Appeal under Section 18 of the Rajasthan H gh Court
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Or di nance and succeeded in per suadi ng t he Di vi si on
Bench of the High Court to substitute the award of

reinstatement with a direction for fresh appoi nt nent of

t he respondent . However , it is aggri eved by t he
direction given by the D vision Bench for paynment of

enol unments to the respondent with effect fromthe date

of the award.



The r espondent wor ked as
enpl oyee in Doordarshan Kendra, Jaipur between July and
Cct ober, 1987. He raised an industrial dispute in the
matter of ternmination of his service by alleging that
t he action t aken by t he enpl oyer
Section 25-G of the Industrial D sputes Act, 1947 (for
short, 'the Act’) inasnuch as persons enpl oyed after
himwere retained in service. The dispute raised by the
respondent was referred by the Central Governnent to
the Tribunal under Section 10(1)(c) of the Act.

In his st at ement of claim

pl eaded t hat t he term nation of his

vitiated due to violation of Section 25-G
pl eaded that while giving enploynent to new hands, the
enpl oyer did not conply with the mandate of Section 25-

H In the reply filed on behalf of the petitioner, it

was pl eaded t hat t he r espondent was

particul ar wor k and on conpl etion of
3

service st ood automatically term nated

pl eaded that persons junior to the respondent had not

been retained in service.

a daily wage
was contrary to
t he r espondent
service was
He further
enpl oyed for a
t he wor kK, his
It was al so

In support of hi s claim t he r espondent
exam ned hi nsel f and pr oduced docunent s whi ch wer e
mar ket as Exhibits DW1 and DW 2. On behal f of the
petitioner, an affidavit of one Mahendra Pal Singh was
filed but he did not appear for cross-exam nation

After considering the pleadings and evi dence
of the parties, the Tribunal held that term nation of
the respondent’s service was vitiated due to violation
of Secti on 25-G The Tri bunal al so accepted t he
respondent’s plea that while giving enploynment to new
hands, t he concer ned authority had not gi ven hi m
opportunity of re-enploynent.

The Wit petition filed by t he petitioner



agai nst the award of the Tribunal was disnissed by the
| ear ned Singl e Judge, who hel d t hat t he finding
recorded by the Tribunal on the issue of violation of
Secti ons 25-G and 25-H was based on correct
appreci ati on of t he fact ual mat ri x of t he case and
evi dence produced by the respondent.

The Di vi si on Bench of t he Hi gh Court set
aside the finding recorded by the Tribunal on the issue
of viol ation of Secti on ZSAG but approved t he one
relating to contravention of Section 25-H The Division
Bench then ordai ned fresh appoi ntmrent of the respondent
with a direction t hat he shal | be entitled to
enol unents with effect fromthe date of the award

Ve have heard | ear ned counsel for t he
parties. In our view, the Division Bench conmitted a
serious error by upsetting the finding recorded by the
Tri bunal , whi ch was af firmed by t he | ear ned Si ngl e
Judge t hat whil e di sconti nui ng t he service of t he
respondent, the enployer had acted in violation of the
rule of last cumfirst go enbodied in Section 25-G of
the Act. Whi | e doing so, the Division Bench of the
H gh Court conpletely overl ooked the paraneters laid
down by this Court for exercise of power by the High
Court under Article 226 of the Constitution and the | aw
| aid down by this Court in Central Bank of India versus
S. Satyam and others (1996) 5 SCC 419.

Dehors the above concl usi on, we are convi nced
that the declaration made by the Division Bench that

the respondent shall be entitled to enolunments fromthe

date of t he awar d is totally i nconpati bl e with t he
direction given for his re-appointnent. Therefore to
t hat ext ent t he i mpugned order is Iiable to be

nodi fi ed.



In the facts and circugstances of the case,
we f eel t hat ends of justice will be met
substituting the inmpugned order with a direction for
deened re-enpl oynent of the respondent with effect from
the date of the order of the | earned Single Judge.
The special |eave petitions are accordingly

di sposed of with the follow ng directions:

(i) The r espondent shal | be deened to
been re- enpl oyed by t he petitioner
ef f ect from the date of t he or der

| earned Single Judge i.e. 20.7.2005 and be

paid wages with effect fromthat day.

(ii)The petitioner shal | i mpl enent
aforesaid directions within a period of three

nont hs from t oday.

However , it is made cl ear t hat this

shal |l not be treated as precedent for other cases.

(A.D. Sharma) (Phool an Wati Arora)
Court Master Court Master
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