El

I'N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI' M NAL APPEAL NQ(s).1957-1958 of 2010

AJl KUMAR @ AJl & ORS. Appel | ant ('s)
VERSUS

STATE OF KERALA Respondent ( s)

W TH

CRI M NAL APPEAL NO. 195 of 2013

ORDER

Ajit Kumar @Aji (accused no.1l), Vinu (accused no.6), Biju

(accused no. 2) and Suku @ Balu (accused no. 4) are t he

appel I ants in Crim nal Appeal Nos. 1957- 1958 of 2010 AND  Saju
(accused no.3) is appellant in Crimnal Appeal No.195 of 2013.

Al'l the accused stand convicted under Sections 120B, 143, 147,

148, 452, 436, 427, 324, 302 and 307 r/w Section 149  of
I ndi an Penal Code for causi ng injuries to PW 1, Si supal an @
Kannan, and causi ng rmurder of two persons, Sudarsanan (Gopal an)

and Sant hosh (Chandran).

Case of the prosecution is that in the night of 22.07.1992

all the five accused along with others (in all 20 who were put

to trial) formed unl awf ul assenbl y and nmount ed an assaul t on
t he conpl ai nant party. PW 1 came out of t he house after

| ocki ng hi s house and wal ked a short di stance through the
eastern way t owar ds t he mai n r oad. Seei ng t he accused, he
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rushed back to his courtyard. He was assaulted by accused no.1

and accused no.4 wth the swords. He caught hold of the said

swor ds and sust ai ned injuries in t he i nner si de of his bot h
pal ns. Thereafter, he ran through the lane on the northern
side of his house and cane to the road. He found Sudarsanan

Sant hosh and PW 7, Bahul eyan, standing on the road in front of

the Sree Durga Theatre. He told themthat he was assaul ted by

t he accused and asked them to run away and cautioned them not

t he

to t ake t hat way. He t hen t ook shel ter in a thatched shed

situated near t he theatre compound and f ound t he accused

chasi ng Sudar sanan, Sant hosh and PW 7. The accused t hen

assaul ted Sudarsanan and Sant hosh by using deadly weapons, as a

resul t of whi ch t hey fell down in t he theatre conpound.
Thereafter accused ran towards the house of PW1 and committed

m schi ef by fire and damaged t he house and ret ur ned to t he
theatre. The accused again attacked Sudar sanan and Sant hosh
and then left the conmpound. Sudarsanan and Sant hosh were taken

to the nmedical college hospital by the persons assenbled there

but bot h of them succunbed to their injuries on their way
hospital . After t he first attack PW 1 came near Sudar sanan
and Sant hosh but seei ng t he accused again com ng t owar ds
theatre compound escaped and went to t he medi cal col | ege
hospital and got admitted there. H's statement was recorded by

the Crcle Inspector of the Police, PW30, on the next day at 8

a.m which was treated as F.1.R
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We have heard | earned counsel for the parties and perused
the records.

We find that in all 20 accused were put to trial but since

to

only 7 wer e i dentified, 13 wer e acquitted by t he trial court.

In appeal , t he Hi gh Court acquitted accused no. 7, as his
identity was in doubt , but uphel d t he conviction of t he
remai ning 6. Qut of 6, after the pronouncenent of Hi gh Court
Judgment, accused no.5, Suku @ Chhota Suku died. W are thus
concerned with the remaining 5 accused.

e have gone t hr ough t he testi noni es of mat eri a

Wi t nesses, particularly, PW1, PW4, PW5, PW7, PW8, PW9 and

PW 12. W find t hat version of PW 1, regardi ng fatal assaul t

on Sudar shanan and Sant hosh i mredi ately after att ack on PW 1
is not supported by any other witnesses. He clains to have net

to PW 12 after t he occurrence but PW 12 in hi s testi nony does



not narrate PW1 having told himabout the nmanner of assault on

Sudar shanan and Sant hosh. PW7, PW8 and PW9 are said to be

present on the spot but they also do not support the version as

to how the sai d t wo per sons wer e kill ed. | f uncorr obor at ed

st at enent of PW 1 is to be accept ed, t he same has to inspire
confi dence. Apart from the fact t hat t he version of PW 1 is
not corrobor at ed, t he same is contradicted by ot her Wi t nesses

as well as circunstances. We find it difficult to believe that
he wi tnessed the assault.

Lear ned counsel for t he respondent s submitted t hat mai n
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evi dence is of PW 1 whi ch shoul d be fully relied upon

particul arly, when t he same is support ed by medi cal evi dence

and when the deceased suffered several injuries and presence of

t he accused has been est abl i shed. It was further subnmitted

t hat t he accused had not gi ven any expl anation on their part.
He also poi nt ed out t hat PW 6, in hi s deposi tion, has st at ed
t hat he was under fear from which it shoul d be inferred t hat
the ot her wi tnesses might also be under fear.

The fact remai ns t hat even i f there is br ut al mur der , as
reveal ed by t he medi cal evi dence, and even if t he presence of
accused is est abl i shed al ong with ot her acquitted accused, in
absence of reliable evi dence, we do not find it saf e and
legally permissible to sustain their conviction for nmur der of
Sudar sanan and Sant hosh. Needl ess to say even i f there is a
grave suspi ci on, it cannot t ake t he pl ace of pr oof and al so

t he bur den of pr oof is entirely on t he prosecuti on. | f sone
of t he Wi t nesses wer e under fear, it cannot be a ground to
hol d t hat t he accused are guilty, in absence of reliable

evi dence before the Court.
Accordingly, we set aside the conviction of the appellants

under Secti on 302 I.P.C for t he nmur der of Sudar sanan and

Sant hosh but we uphold their conviction under Sections 307 r/w

149 |.P.C for assault on PWI1. The accused are said to have

been in cust ody for nearly 11 years. No further sent ence is
required to be awar ded. They will st and sent enced for t he
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period al r eady under gone by them and be set at liberty

forthwith unless required in any other case.
The appeal s are accordingly all owed.
.......................... J.

(ADARSH KUMAR GOEL)
""""" (UDAY UMESH LALIT)
New Del hi ,
JANUARY 19, 2017.
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| TEM NO. 101 COURT NO. 11 SECTION 11 B
(Part-Heard)
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
Crimnal Appeal No(s).1957-1958 of 2010

AJl KUMAR @ AJl & ORS. Appel I ant (s)
VERSUS
STATE OF KERALA Respondent ( s)
(Wth appl n. (s) for per ni ssi on to file addi ti onal docunent s and

of fice report)
WTH Criminal Appeal No. 195/2013 (Wth Ofice Report)

Date : 19/01/2017 These appeals were called on for hearing today.
CORAM :
HON&#39; BLE MR. JUSTI CE ADARSH KUVAR GCEL
HON&#39; BLE MR JUSTI CE UDAY UMESH LALIT
For Appellant(s) M. K Rajeev, Adv.
For Respondent(s) M. K. N. Bal gopal, Sr. Adv.
M. G Prakash, Adv.



Jishnu M L., Adv.

s. Priyanka Prakash, Adv.
M s. Beena Prakash, Adv.
M. Manu Srinat h, Adv.

M. A P. Mikundan, Adv.
Ms. Nitya Nanbi ar, Adv.

M. Ramesh Babu M R, Adv.
UPON hearing the counsel the Court nmade the follow ng

ORDER

In terms of the signed order, the appeals are all owed:

Accordi ngly, we  set aside the conviction of t he
appel I ants under Secti on 302 I.P.C for t he mur der of
Sudar sanan and Sant hosh but we uphol d their convi ction under
Secti ons 307 riw 149 I.P.C for assaul t on PW 1. The accused
are sai d to have been in cust ody for nearly 11 years. No
further sentence is required to be awar ded. They will st and

sent enced for t he period al r eady under gone by them and be set
at liberty forthwith unless required in any other case.

The appeal s are accordingly all owed.

( MAHABI R SI NGH) ( VEENA KHERA)

COURT MASTER COURT MASTER

(Signed order is placed on the file)



