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REPORTABLE
IN THE SUPREME COURT OF | NDI A
CRI' M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 92 COF 2009
Hussein Ghadially @M H G A
Shai kh & O's. ... Appel l ants

Ver sus
State of Gujarat ... Respondent
Wth
Crimnal Appeals No.110 of 2009, 303-304 of 2009, 305 of
2009, 432-433 of 2009, 658-659 of 2009
JUDGVENT

T.S. THAKUR, J.
1. Conmon questions of |aw arise for consideration in these

appeal s whi ch were heard together and shall stand di sposed of

by this conmon order. The appeals arise out of two separate
Signature Not Verified

judgnents delivered by the Designated Court at Surat both
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Mahabi r Si ngh
Date: 2014.07.19
12:26:21 I ST
Reason:

dated 4th Cctober, 2008 whereby the Designated Court has while
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acquitting some of the accused persons convicted the rest and
sentenced themto inprisonment for different periods ranging
between 10 to 20 years. In Crimnal (TADA) case No.41 of 1995
di sposed of with Crimninal (TADA) case No.1 of 2000 arising out
of CR No.70 of 1993 relevant to Crimnal Appeals No.92 of
2009 and 658 of 2009, the Designated Court has convicted the
appel lants in those appeal s while respondents in Crimninal Appeal

No. 305 of 2009 filed by the State of Qujarat against the very



same judgnent have been acquitted. In Crimnal Appeals

No. 432- 33 of 2009 the State has sought enhancenent of the
sentence awarded to those convicted by the Trial Court.

2. In Crimnal (TADA) case No.59 of 1995 and 2 of 2000

arising out of CR No.32 of 1993 the Designated Court has
simlarly convicted sone of the accused persons who are

(appel lants before us in Crinminal Appeals No.110 of 2009 and

659 of 2009). The State has also assailed in the appeals filed by
it the judgnent of the Trial Court and sought enhancenent of

the sentence awarded to those convicted by it in Crimna

Appeal s No. 303-304 of 2009.

3. The facts giving rise to the registration of 1.C Rs. No.32 and

70 of 1993 at Varccha and Surat Railway Police Stations in the
3

State of CQujarat respectively leading to the arrest of those
accused of committing the of fences and their eventual conviction
by the Trial Court have been set out at great |length by the said
Court below in the two judgnents and orders inpugned before

us. W need not, therefore, recapitulate the entire factua
backdrop in which the appellants were tried, found guilty and
sentenced except to the extent it is absolutely necessary to do
so. Suffice it to say that the two blasts one at Mni Hra Bazar
Varccha Road, Surat and the other at Platform 1, Surat Railway
Station took place on 28th January, 1993 and 22nd April, 1993
respectively. In the incident that took place at Mni H ra Bazar
Varccha Road, one minor girl barely 8 years old lost her life while
as many as 11 others were injured. The second incident at the
Surat Railway Station relevant to ICR No.70 of 1993 left as many
as 38 persons injured, sone of themgrievously. The prosecution
case is that the genesis of the two incidents nentioned above
lay in the denolition of the Babri Masjid on 6 th Decenber, 1992
at Ayodhaya which had | ed to w de-spread communal riots in
several parts of the country. These riots took place even in the
city of Surat causing damage to life and property to the Miuslim

community. Wth a viewto giving relief to those affected by such
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riots a Relief Canp at Ranitalao area in the city of Surat was set
up nmainly by the accused persons including Hussein Ghadially,

| gbal Wadi wal a, Mohanmad Surti, Hanif Tiger and others. A
makeshift office adjacent to the relief canp provided to the
accused persons space to hold their neetings.

4. The prosecution alleges that on account of riots and

damage suffered by the Muslins, the accused persons nurtured

a feeling that the Governnent and the police will not be able to
protect their community. The prosecution’s further case is that in
order to protect the nmenmbers of the Muslimcomunity and al so

to retaliate against the mgjority comunity the accused persons
initially decided to collect firearns, swords, spears, iron rods,
country rmade bombs and gel atin bonbs etc. and to distribute

the sane to those who had converged in the relief canp. It was

al so decided to inport firearnms, bonbs etc. from Abdul Latif, a
not ori ous gangster of Ahmedabad who was known to accused

No.1l Hussain Ghadially. Abdul Latif was then in Dubai but |ater
arrested and produced before the Designated Court. He was
killed in a police encounter during the trial

5. According to prosecution appellant-Hussein Ghadially and

his wife alongwith I gbal Wadiwala (A-2) went to Ahnmedabad in
5

Maruti Van No. GJ 5A 5178 driven by one Bhupat Makwana. In
order to carry arms and amunition including AK 47 rifles,
cartridges and bonb etc. a conceal ed conmpartnment was created

in the Maruti Van that was owned by appel | ant-1gbal Wadi wal a.
The arns and anmunition supplied by Abdul Latif (since
deceased) were then placed in the secret chanber of the vehicle
and transported to Surat. The prosecution alleges that the arns
and ammunition to be used were kept at different places for use
to wreak vengeance against the majority community. The bl asts
that took place on 28th January, 1993 at Mni Hra Bazar, Varccha
Road, Surat and at Surat Railway Station on 22 nd April, 1993

were, according to the prosecution, the culmnation of the



conspi racy hatched by the accused and the efforts nade by
themincluding their active participation in the sordid sequence

| eading up to grievous injuries to several persons including the

killing of an innocent child.
6. The prosecution further alleges that investigation into the
crinme by t he Sur at Rai | way Pol i ce did not | ead to

apprehension of the real culprits. This forced the Director
General of Police of the State of Gujarat to constitute an Action

Goup for inquiry and investigation into the crinme. In the course
6

of investigation by the Action G oup, one Mishtaq Patel was
apprehended on 12th March, 1995 in connection with a case

registered in Unra Police Station under the Arns Act. In the

course of i nterrogation t he sai d Musht aq Pat el reveal ed

information relating to the bonb blast at Platform No.1 at Surat
Rail way Station. This gave the Action Group a break that led to
a series of arrest of persons responsible for the blasts and
recovery of arms and amunition conprising as nany as 6

foreign grenades, 2 AK 47 rifles and 199 live cartridges. The
arrest of accused persons and the seizure of arms and

ammunition in turn led to invocation of provisions of Terrorists
and Disruptive Activities (Prevention) Act by orders passed by
the Additional Comm ssioner of Police, G Division, Surat city
and/ or by the State Governnent.

7. Conf essi onal statenments of the accused persons were after
the application of the provisions of the said Act recorded by the
Addi tional Commi ssioner of Police and separate chargesheet in
both FIRs filed before the Designated Court in which accused
Yusuf Dadu was shown as abscondi ng. Yusuf Dadu was
subsequent |y apprehended and a suppl ementary chargesheet in

both the cases filed agai nst himwhich cane to be nunbered as
7

TADA cases No.1 and 2 of 2000 in relation to the two incidents
af orenenti oned. Before the Designated Court the accused
persons pl eaded not guilty and clainmed a trial

8. At the trial the prosecution exanm ned as many as 120

t he



wi tnesses in TADA case No. 41 of 1995 with 1 of 2000 and 105
Wi tnesses in TADA case No. 59 of 1995 with 2 of 2000. The
accused did not |lead any defence. The Trial Court eventually
found sone of the accused persons guilty while sonme others
were acquitted giving themthe benefit of doubt. Those found
guilty were sentenced to inprisonnent rangi ng between 10 to

20 years details whereof nay be summari sed as under:

S. Appella Accused Convi ction by Maxi num
Maxi mum
No. nt/Accu - Appeal Designated Court Sent ence
Sent ence
sed No. in TADA Case no. awar ded by
awar ded by
41/ 1995 and 1/ 2000 Desi gnat ed
Desi gnat ed
arising out of C R Court in
Court in TADA
No. 70/1993 TADA Case
Case no.
(Rai l way Station) no. 41/1995
59/ 1995 and
and 1/2000
2/ 2000
1 Husei n 92 of 2009 s. 3(2)(ii) of TADA r/w 10 years R
20 years R
Ghadi al |l y and 110 of 120B I PC, 5 of TADA,
Al 2009 307, 326, 325 and
324 r/w 120B | PC, s.
3,4,5 of Explosive
Subst ances Act and
25(1) A of Arms Act.
2 | gbal 92 of 2009 s. 3(2)(ii) of TADAr/w 10 years Rl
20 years R
Wadi wal a and 110 of 120B I PC, 5 of TADA,
A2 2009 307, 326, 325 and
324 r/w 120B I PC, s.
3,4,5 of Explosive
Subst ances Act and
25(1) A of Arms Act.
3 Mohanmma 92 of 2009 s. 3(2)(ii) of TADA r/w 10 years R
20 years R
d Gulam @ and 110 of 120B I PC, 5 of TADA,
Mohanmma 2009 307, 326, 325 and
8
d Surti 324 r/w 120B I PC, s.
A3 3,4,5 of Explosive
Subst ances Act and
25(1) A of Arms Act.
4 Must aq 92 of 2009 s. 3(2)(ii) of TADA r/w 10 years R
20 years R
I brahi m and 110 of 120B I PC, 5 of TADA,
Pat el 2009 307, 326, 325 and
Ad 324 r/w 120B | PC, s.

3,4,5 of Explosive
Subst ances Act and
25(1) A & 25(1) AA of

Convi ction by

Desi gnated Court in
TADA Case no.

59/ 1995 and 2/2000
arising out of C R
No. 32/1993

(Mni Hra Bazar)

s. 3(2)(i) of TADA r/w

120B I PC, 5 of TADA, s.
302 r/w 120B I PC, s.
3,4,5 of Explosive
Subst ances Act and
25(1) A of Arms Act.

s. 3(2)(i) of TADA r/w

120B | PC, 5 of TADA, s.
302 r/w 120B I PC, s.
3,4,5 of Explosive
Subst ances Act and
25(1) A of Arms Act.

s. 3(2)(i) of TADA r/w

120B | PC, 5 of TADA, s.
302 r/w 120B I PC, s.

3,4,5 of Explosive
Subst ances Act and
25(1) A of Arms Act.

s. 3(2)(i) of TADA r/w
120B | PC, 5 of TADA, s

302 r/w 120B I PC, s.
3,4,5 of Explosive
Subst ances Act and
25(1) A & 25(1) AA of
Arns Act.



5 Salim 92 of 2009
20 years Rl
Chawal / Va and 110 of
njro A5 2009
6 Ahzaz 92 of 2009
20 years R
Ahned and 110 of
Pat el 2009
A6
7 Azi z 110 of 2009
10 years R
| br ahi m
Pat el
8 Mehnood 110 of 2009
120B 10 years R
@ Baba
5 of
| br ahi m
Act,
Mast er
9 Fazal 110 of 2009
120B 10 years R
Dawood
5 of
Nagor i
Act ,
10 Saeed 110 of 2009
120B 10 years R
Naadi @
5 of
Abdul
Act,
Saeed
Abdul
Mazi d
Navdi wal a
11 Baba @ 110 of 2009
OB IPC 10 years R
Abdul
Khal i k Al'i
Mohamma
d Shai kh
12 Yusuf Dadu 658 of
w LI for 20 years
@ Yusuf @ 2009

Arnms Act.

s. 3(2)(ii) of TADA r/w 10 years R
120B | PC, 5 of TADA,
307, 326, 325 and

324 r/w 120B I PC, s.
3(b) of Explosive

Subst ances Act and

25 and 27 of Arns

Act .

s. 3(2)(ii) of TADA r/w 10 years R
120B | PC, 5 of TADA,
307, 326, 325 and
324 r/w 120B I PC, s.
3(b) of Explosive
Subst ances Act and
25 & 27 of Arnms Act.
Acqui tted

A7

Acqui tted

A8

Acqui tted

A9

Acqui tted

Al10

9
s. 3(2)(ii) of TADAr/w 10 years Rl

120B I PC, 5 of TADA,

s. 3(2)(i) of TADA r/w
120B I PC, 5 of TADA, s
302 r/w 120B I PC, s.
3,4,5 of Explosive
Subst ances Act and
25(1) A &25(1) AA of
Arns Act.

s. 3(2)(i) of TADA r/w
120B I PC, 5 of TADA, s
302 r/w 120B I PC, s.
3(B) of Expl osive
Subst ances Act and 25
& 27 of Arns Act.

S. 201 RRW120B | PC

A8

s. 3(3) of TADA r/w s.
IPC, S. 5 of TADA, s.
Expl osi ves Subst ances

25(1) A of Arns Act
A10

s. 3(3) of TADA r/w s.
IPC, S. 5 of TADA, s.
Expl osi ves Subst ances

25(1) A of Arns Act
All

s. 3(3) of TADA r/w s.
IPC, S. 5 of TADA, s.
Expl osi ves Subst ances

25(1) A of Arns Act
Al2

S. 6 of TADAr/ws. 12

A9

s. 3(2)(i) of TADA r/

120B I PC, 5 of TADA,



Yaasin @ and 659 of 307, 326, 325 and 302 r/w 120B | PC, s.

Abdul | a 2009 324 r/w 120B I PC, s. 3(b) & 5 of Explosive
@ul am 3(b) & 5 of Explosive Subst ances Act and
husen Subst ances Act r/w s. 25(1) A of Arnms Act.
Nal band 120B I PC and 25(1) A

of Arms Act.

All
9. Appearing for the appellants M. Sushil Kumar, |earned

Seni or Counsel, strenuously argued that the trial and conviction
of the appellants for offences with which they were charged is
vitiated for breach of the mandatory provisions of Section 20-A

(1) of The Terrorist and Disruptive Activities Act (TADA)
That

provision it was contended required approval of the District
Superi ntendent of Police for recording of any information about
the conmi ssion of an offence punishable under the said Act. No
such approval was, however, either sought fromor granted by

the District Superintendent of police concerned. Appr o
val for

recording of the information was instead obtained fromthe
Addi tional Chief Secretary, Home Departnment, Government of
Guj arat who had no power to grant the sane under the Act. So

al so t he pur ported appr oval from the Addi ti ona
Police

Conmi ssi oner, Surat was of no legal effect as the power to grant
such approval vested only in the District Superintendent of Police

and coul d not be exercised by the Additional Comm ssioner of
10

Pol i ce or anyone hol ding an equi val ent rank. The power to grant
approval being a sina qua non for recording of any infornmation
about the conmi ssion of any of fence under the Act, absence of
such approval was according to M. Sushil Kumar sufficient by
itself to vitiate any trial that was held in breach of the said
provision. Reliance in support of that subm ssion was pl aced by
M. Kumar upon several decisions of this Court including one in
Ani ruddhsi nhji Jadeja & Anr. v. State of Cujarat (1995) 5

SCC 302 to which we shall presently turn. It was contended
that the conviction and sentence of the appellants ought to be
set aside not only because the provision of Section 20-A (1) is

mandat ory but al so because the power to grant approval for



recordi ng of information about the comm ssion of an offence
under the Act could be exercised only by the authority concerned
under such provision and by nobody el se. The desi gnat ed
authority could not, contended M. Kumar abdicate the exercise
of power in favour of any other authority, no matter such other
authority was higher in rank to the designated authority. It was
al so contended that if the | aw prescribes a particular procedure
for doing a particular thing then any such thing could be done

only in the manner prescribed or not at all. I nasnuch as the
11

procedure prescribed by |aw which required the approval of the
conpet ent authority to gr ant appr oval for recordi ng t he
i nformati on had not been followed, the trial and conviction of the
appel lants in breach of a mandatory provision was legally
unsust ai nabl e.

10. M. Yashank Adhyaru, |earned Counsel for the State of

Quj arat, on the other hand, contended that there was in the
present cases no requirenent of prior approval for recording

i nformation about the conmi ssion of offences under TADA

i nasnuch as the first information reports about the two incidents
were registered on 28th January, 1993 and 22nd April, 1993

whereas Section 20-A (1) was inserted in the Act subsequently

on 22nd May, 1993. Alternatively it was contended by the | earned
counsel that the approvals granted by the Governnent and the

Addi tional Police Conm ssioner were valid and substantially
complied with the requirenents prescribed under Section 20-A

(1).

11. Before we deal with the contentions urged at the bar we

need to sail snmooth on the facts relevant to the registration of
the two FIRs. The first case relevant to the blast at Mni Hra

Bazar, Varaccha Road, led to registration of C R No.32 of 1993
12

not only for conmi ssion of offences under the | PC and Expl osive
Subst ances Act but al so under TADA. Al nost one year after the

registration of the FIR, on 24th January, 1994 the Police



Commi ssi oner, Surat instructed Varaccha Police Station to

renove the TADA provision fromC R No.32 of 1993. These
instructions cane in the wake of a decision taken by the TADA
Review Committee in its neeting held on 24 th January, 1994.

The instructions were carried out and TADA of fences del eted
fromthe two cases in hand. Subsequent to the deletion of TADA
fromC R No.32 of 1993, a request was made by P.C. Pandey

Pol i ce Conmi ssi oner, Sur at to t he Home Depart ment ,
Governnent of Cujarat for re-application of the provisions of

TADA. The Police Conmi ssioner pointed out that a Russian nmade

hand grenade was used in the blast. Approval for re-application

of TADA provisions was pursuant to the said request granted by

the Additional Chief Secretary, Hone Departnent, Governnent

of Gujarat on 12th May, 1995 and intimated to the Additional

Conmi ssioner of Police, Surat. In his letter dated 8 th May, 1995,

t he Police Commi ssi oner, Sur at Cty sought appr oval for
rei ntroduction of TADA provisions in the follow ng words:

"In the offence regi stered at Varacha Police Station,
13

expl osi on was done by a Russian made grenade which
was reveal ed when accused were arrested in Surat
Railway P.St. O Reg. No.l 60/93. Hence it is required
that in Varacha Police Station | O Reg. No. 32/93
sections of 302, 307, 324, 326, 120(B) of I.P.C. and
Sections 3,4,5 of Explosives Substances Act and Sections
3 and 5 of Tada Act are required to be added. Hence
sanction to add Sections of Tada may be given.

Yours faithfully,

(P. C. Pande)

Pol i ce Conmi ssi oner

Surat Gty"
12. Approval dated 12-05-1995 granted by the Additional Chief
Secretary, Home Departnent was pursuant to the above request

comruni cated to the Police Commissioner, Surat City in the

fol | owi ng words:

"To
Pol i ce Conmi ssi oner
Surat CGity,
Sur at
Subj ect: Varacha P.St.|. QO Reg. No. 32/93 Sanction
of Tada
Sir,

This is to informyou with respect to above subject
regardi ng your fax nmessage No. RB/100/1995 dt. 8.5.95



in the case registered at Varacha P.St. (First) O Reg
No. 32/ 93: -
Addi tional Chief Secretary, Home Departnment has given
sanction to apply the Sections of Tada.

Yours faithfully,

Sd/- Illegible

(R B. Thakkar)

Section O ficer

Hone Department (Special)”

13. Insofar as the second bl ast that took place on Platform No.1

Surat Railway Station on 22nd April, 1993 is concerned, C R
14

No. 70 of 1993 registered in connection therewith was not only

under the provisions of the I PC and the Expl osives Substances

Act but al so under Sections 3 and 7 of TADA. The TADA

provi sions were, however, subsequently renoved in this case

al so pursuant to the decision taken by the Governnment on the

basis of the TADA Review Committee’s reconmmrendati ons and the

deletion intimated to the conpetent Court at Surat. On 12 th

April, 1995, however, Additional Police Conmi ssioner Range 2

Surat Gty approved the re-introduction of Sections 3(1), 3 (2),

3(3), 3(4) and 5 of TADA Act to C R No.70 of 1993 registered in
connection with the said blast. The addition was accordingly

made by t he i nvestigating of ficer and intimted to t he
desi gnat ed Judge appoi nted under the TADA. This is evident
fromthe foll owing passage appearing in the letter dated 13 th

April, 1995 addressed by the investigating officer to the

desi gnated Court:

K.C. Parmar, P.S.|I. of Action Goup hereby reports
that: -

Section 3(1)(2)(3)(4) and Section 5 of TADA Act have
been added in Surat Railway P.St. O Reg. No. | 70/93
u/ sec 307, 326, 324, 427, 120B of IPC and U sec 3,5,7
of Expl osive Substances Act. According to the new
provi sions of TADA Act, sanction of Additional Police
Conmi ssi oner Range-2 Surat City has been obtai ned
which is enclosed herewith the case papers.

Hence this is to informyou that Sections 3(1)(2)(3)(4)
15

and Section 5 of TADA Act have been added in this
of fence whi ch pl ease note.
Date: 14.4.95 Sd/ - Illegible
(K. C. Par mar)
P. S. I nspect or
Action Group, Surat Cty"

14. What is interesting is that even after the provisions of TADA



had al ready been introduced with the approval of the Additi onal

Pol i ce Commi ssioner, Range 2, Surat City, the Governnent

appears to have been approached for grant of approval for

i ntroduction of the TADA in C R No.70 of 1993 which approval

was grant ed by t he Addi ti onal Chi ef Secretary, Horme
Department and conveyed to the designated court by the

Assi stant Police Conmissioner, G Division, Surat City in ternms of

his letter dated 12th May, 1995. The relevant portion of the letter
conveys the Additional Chief Secretary, Hone Departnent’s

approval for introduction of the TADA. It reads as under:

"K. K. Chudasma (I.0O Assistant Police Conm ssioner
Surat City "G' Division reports that: -
Sanction of Additional Chief Secretary Hone Departnent has
been received vide Fax Message No./ V2/ ATK/2893/2768 Home
Department, Bl ock No.2, Sardar Bhavan, Sachival aya,
Gandhi nagar dt. 15.4.95 has been received with the signature
of Section Oficer Home Departnent (Special) for application of
Sections of TADA Act in Surat Railway Police Station |. QO Reg.
No. 70/ 93 regi stered u/sec 307, 326, 324, 427, 120(B) of |PC
and u/sec. 3, 4, 5 of Explosive Substances Act. Sanction letter
Fax nessage is enclosed along with the case papers which
pl ease note.

Date: 12. 5. 95 Sd/ 111 egible
Recei ved Copy (K. K. Chaudasnma)
16
Sd/- 1llegible Assi stant Pol i ce Conmi ssi oner
Jr. Cerk G Division, Surat Cty"

15. It is in the light of the above evident that in C R No.32 of
1993 approval for recording of information regardi ng comi ssion
of offences under the TADA cane directly fromthe Home
Department of the Governnent of Gujarat. In CR No.70 of
1993 relating to the second blast that took place at Surat
Rai lway Station, the State Government and the Additional Police
Conmi ssioner, Surat city approved the application of the
provi sions of TADA.
16. What falls for deternmination is whether these approvals can
be said to be sufficient conpliance with the provisions of Section
20- A of TADA that reads as under: -
"20- A Cogni zance of offence.
(1) Notwi thstandi ng anything contained in the Code, no
i nformation about the conmi ssion of an offence under
this Act shall be recorded by the police w thout the prior
approval of the District Superintendent of Police.

(2) No court shall take cognizance of any of fence under
this Act without the previous sanction of the



I nspect or-General of Police, or as the case nmay be, the
Conmi ssi oner of Police."

17. A careful reading of the above | eaves no manner of doubt
that the provision starts with a non obstante clause and is

couched in negati ve phraseol ogy. It forbi ds recordi ng of

i nformati on about the conmm ssion of offences under TADA by the

Police without the prior approval of the District Superintendent of

Pol i ce. The question is whether the power of approval vested in

the District Superintendent of Police could be exercised by either

the Governnment or the Additional Police Conmmissioner, Surat in

the instant case. Qur answer to that question is in the negative.

The reasons are not far to seek. We say so firstly because the

statute vests the grant approval in an authority specifically

designated for the purpose. That being so, no one except the
authority so designated, can exercise that power. Pernmitting
exerci se of the power by any other authority whether superior or

inferior to the authority designated by the Statute will have the

effect of re-witing the provision and defeating the |egislature

pur pose behi nd the sane - a course that is legally
i mperm ssible. In Joint Action Conmttee of Air Line Pilots’

Associ ation of India (ALPAI) and Os. V. Director Genera

of Civil Aviation and Ors. (2011) 5 SCC 435, this Court

decl ared that even senior officials cannot provide any guidelines

or direction to the authority under the statute to act in a

particul ar manner.

18. Secondly, because exercise of the power vested in the
18

Di strict Superintendent of Police under Section 20-A (1) would

i nvol ve application of mind by the officer concerned to the

mat eri al placed before himon the basis whereof, alone a

deci si on whether or not information regarding conm ssion of an

of fence under TADA shoul d be recorded can be taken. Exercise

of the power granting or refusing approval under Section 20-A

(1) inits very nature casts a duty upon the officer concerned to

eval uate the information and determ ne having regard to all



attendant circunstances whether or not a case for invoking the
provi sions of TADA is nmade out. Exerci se of that power by
anyone ot her than the designated authority viz. the District
Superi nt endent of Police would anmount to such other authority
clutching at the jurisdiction of the designated officer, no matter
such officer or authority purporting to exercise that power is
superior in rank and position to the officer authorised by law to
take the deci sion.

19. Thirdly, because if the Statute provides for a thing to be
done in a particular manner, then it nust be done in that nmanner
al one. All other nodes or nmethods of doing that thing nust be
deened to have been prohi bited. That proposition of law first

was stated in Taylor v. Taylor (1876) 1 Ch. D426 and
19

adopted later by the Judicial Comrittee in Nazir Ahned v.

Ki ng Enperor AIR 1936 PC 253 and by this Court in a series

of judgnments including those in Rao Shiv Bahadur Singh &

Anr. v. State of Vindhya Pradesh AIR 1954 SC 322, State

of Uttar Pradesh v. Singhara Singh and Os. AIR 1964 SC

358, Chandra Kishore Jha v. Mahavir Prasad & Ors. 1999

(8) SC 266, Dhananjaya Reddy v. State of Karnataka 2001

(4) SCC 9 and Gujarat Urja Vikas NigamLtd. V. Essar

Power Ltld. 2008 (4) SCC 755. The principle stated in the

above decisions applies to the cases at hand not because there
is any specific procedure that is prescribed by the Statute for
grant of approval but because if the approval could be granted
by anyone in the police hierarchy the provision specifying the
authority for grant of such approval might as well not have been
enact ed.

20. In Anirudhsinhji & Anr. v. State of CGujarat (1995) 5

SCC 302 relied upon by M. Sushil Kumar, this Court was dealing
with a fact situation where a case was registered initially under
the Arns Act. The District Superintendent of Police had instead
of giving approval for recording information hinself made a

report to the Additional Chief Secretary asking for perm ssion to
20



proceed under TADA. The Deputy Director CGeneral and

Additional Director General of Police also sent fax nessages to

the Chief Secretary requesting himto grant perm ssion to

proceed under TADA. It was on that basis that the Additiona

Chi ef Secretary, Hone Departnent gave sanction/consent to

proceed under the provisions of TADA. The question that fell for

consi deration before this Court was whether Section 20-A (1)

was violated and, if so, whether the prosecution of the accused

in that case was legally valid. Repelling the contention that the

approval was valid this Court observed:
"11. The case against the appellants originally was
regi stered on 19-3-1995 under the Arms Act. The DSP did
not give any prior approval on his own to record any
i nformati on about the comm ssion of an offence under
TADA. On the contrary, he made a report to the
Addi tional Chief Secretary and asked for permission to
proceed under TADA. Wy? WAas it because he was
reluctant to exercise jurisdiction vested in himby the
provi sion of Section 20-A(1)? This is a case of power
conferred upon one authority being really exercised by
another. If a statutory authority has been vested with
jurisdiction, he has to exercise it according to its own
discretion. If the discretion is exercised under the
direction or in conpliance with sone higher authority’s
instruction, then it will be a case of failure to exercise
di scretion altogether. In other words, the discretion

vested in the DSP in this case by Section 20-A(1) was not
exercised by the DSP at all."

21. This Court relied upon the decisioglin Commi ssi oner of

Police v. Gordhandas Bhanji AIR 1952 SC 16 where the

Commi ssi oner of Police had at the behest of the State
Government cancell ed the perm ssion granted for construction of

a cinema in Geater Bonbay. The order passed by the
Conmi ssi oner was quashed on the ground that the authorities
concerned had vested the power to cancel in the Commi ssioner

al one who was bound to exercise the sane hinself and bring to
bear on the matter his own independent and unfettered

judgnent instead of acting at the instance of, any other party.
This Court borrowed support for that view fromthe foll ow ng
passage by Wade and Forsyth in ‘Administrative Law, 7 th Edition

Page Nos. 358-359 under the headi ng ‘' SURRENDER ABDI CTI ON



DI CTATI ON' and sub-heading ‘ power in the wong hands’

"Closely akin to del egation, and scarcely distinguishable
fromit in sone cases, is any arrangenent by which a
power conferred upon one authority is in substance
exerci sed by another. The proper authority nmay share its
power with some one else, or may allow sone one else to
dictate to it by declining to act wi thout their consent or by
submitting to their wi shes or instructions. The effect then
is that the discretion conferred by Parliament is
exercised, at least in part, by the wong authority, and
the resulting decision is ultra vires and void. So strict are
the courts in applying this principle that they condem
some admi ni strative arrangenents which nust seem
quite natural and proper to those who nake them. ..
M nisters and their departnents have several tines fallen
foul of the sanme rule, no doubt equally to their
surprise..."
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22. Ani rudhsi nhji (supra) was followed in Manohar Lall

(dead) by Lrs. V. Ugrasen (dead) by Lrs. and Os. (2010)

11 SCC 557 where the question that fell for consideration was

whet her the State CGovernnent, exercising revisional power

under U. P. Urban Planni ng and Devel opnent Act, 1973, could

take up the task of a lower statutory authority. Relying upon the

vi ew taken in Anirudhsinhji case (supra) this Court observed:
"23. Therefore, the I aw on the question can be
sunmari sed to the effect that no higher authority in the
hi erarchy or an appellate or revisional authority can
exerci se the power of the statutory authority nor can the
superior authority nortgage its wi sdom and direct the
statutory authority to act in a particular nanner. If the
appel late or revisional authority takes upon itself the task
of the statutory authority and passes an order, it remains

unenforceable for the reason that it cannot be terned to
be an order passed under the Act."

23. That Section 20-A (1) is mandatory is also no |longer res
i ntegra having been settled by this Court in Rangku Dutta @
Ranjan Kunmar Dutta v. State of Assam (2011) 6 SCC 358.
This Court in that case held that since the provision was couched
in negative terns, the sane is nmandatory in nature no matter
the statute does not provide any penalty for disobedi ence. This
Court observed:
"18. It is obvious that Section 20-A(1l) is a nmandatory
requirenent of law. First, it starts with an overriding
23
clause and, thereafter, to enphasise its mandatory
nature, it uses the expression "No" after the overriding

cl ause. Whenever the intent of a statute is mandatory, it
is clothed with a negative command. Reference in this



connection can be nade to G P. Singh's Principles of
Statutory Interpretation, 12th Edn."

24. Rel ying upon Ahmad Umar Saeed Sheikh v. State of

U P. (1996) 11 SCC 61, this Court has in Ashrafkhan @ Babu

Munnekhan Pathan and Anr. v. State of Mharashtra

(2012) 11 sSCC 606 not only held that the approval given by

t he Chi ef Secretary (Homre Depart ment) of t he State
Governnment was not a sufficient conpliance with Section 20-A

(1) but also that the difficulty arising out of it was not curable

under Section 465 of the Code. This Court observed:

"34. ... Section 465 of the Code, which falls in Chapter
35, covers cases triable by a Court of Session also.

Hence, the prosecution can take shelter behind Section

465 of the Code. But Section 465 of the Code shall not be

a panacea for all error, omission or irregularity. Qm ssion
to grant prior approval for registration of the case under
TADA by the Superintendent of Police is not the kind of

om ssion which is covered under Section 465 of the Code.

It is a defect which goes to the root of the matter and it

is not one of the curable defects.”

25. This Court also rejected the argument that grant of sanction
in terns of Section 20-A(2) of the Act rendered the infirmty in
t he approval under Section 20-A(1) inconsequential. This Court

hel d that the two provisions operate in different and distinct
24

stages and that both the requirenents have to be conplied with
for a successful prosecution. The followi ng passage is in this

regard apposite:

"37. ... Both operate in different and distinct stages
and, therefore, for successful prosecution both the

requi renents have to be conplied with. W have not

come across any principle nor are we inclined to | ay down
that in a case in which different safeguards have been
provided at different stages, the adherence to the | ast
saf eguard woul d only be rel evant and breach of other

saf equards shall have no bearing on the trial. Therefore,
we reject the contention of the State that the accused
cannot assail their conviction on the ground of absence of
approval under Section 20-A(1) of TADA by the Deputy
Commi ssi oner, when the Conmi ssioner of Police had

granted sanction under Section 20-A(2) of TADA. "

26. In two subsequent decisions rendered by this Court in
Mohd. lIgbal M Shaikh & Ors. v. The State of Mharashtra

(1998) 4 SCC 494 and Manjit Singh @Mange CBI, through



its SP: (2011) 11 SCC 578 a slightly liberal view has been
taken but having regard to the fact that Anirudhsinhji’s case
(supra) was decided by a three-Judge Bench of this Court, we do
not see any conpelling reason to depart fromthe ratio of that
deci sion especially when the view taken in that decision
proceeds on sound and well settled legal principles to which we
have briefly adverted in the earlier part of this judgnent.

27. The upshot of the above discussion, therefore, is that the
25

requi renent of a mandatory statutory provision having been
violated, the trial and conviction of the petitioners for offences
under the TADA nust be held to have been vitiated on that

account . The  argunent t hat the first i nformation report
regarding the two incidents had been registered before the

i ntroduction of Section 20-A (1) in the statute book making
approval of the conpetent authority unnecessary has not

inmpressed us. It is true that the two incidents had taken pl ace
and cases registered regarding the sane under TADA before

Section 20-A (1) canme on the statute book, but the fact remains
that the provisions of TADA were renoved fromthe reports

pursuant to the recommendations of the Review Committee. By

the tine fresh evidence came to light requiring re-introduction of
the provisions of the Act approval for recording information
regardi ng comm ssion of offences under TADA, had becone

necessary. The fact that such approval was consi dered necessary
even by the investigating agency and was prayed for, only shows
that the authorities were aware of the requirenment of |aw and

had consciously attenpted to conply with the said requirenent

no matter by applying for such approval to an authority not

conpetent to grant the sane.
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28. M. Yashank Adhyaru next argued that even if the provisions
of TADA were not avail abl e agai nst t he appel I ants
prosecution could still succeed in sustaining the conviction of the

appel l ants under |1 PC and t he Expl osive Substances Act.

t he

That



woul d i ndeed be so, provided there is enough evidence on record

to support that course of action. When cal | ed upon to show
evi dence t hat could war r ant conviction of t he appel l ants
i ndependent of provi si ons of TADA and t he conf essi ona

statements of the accused allegedly recorded under the said
provi sions, M. Yashank Adhyaru fairly conceded that while there
may be evi dence regardi ng recovery of some of the weapons the
same would not by itself be sufficient to justify the conviction of
the appellants. Even otherw se the recovery of the weapons is

al so not satisfactorily proved by cogent and reliable evidence.
Such being the position, we have no manner of doubt left that
the conviction of the appellants cannot be sustai ned.

29. We accordingly allow Crimnal Appeals No.92 of 2009, 110

of 2009 and 658-659 of 2009 and set aside the orders of

convi ction passed agai nst the appellants who shall be rel eased
fromcustody forthwith unless required in any other case.

Crim nal Appeals No.303-304 of 2009, 305 of 2009 and 432-433
27

of 2009 filed by the State of CGujarat shall, however, stand

di sm ssed
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Hon’ bl e M. Justice T.S. Thakur pronounced the judgnment of the
Bench conprising Hs Lordship and Hon'ble M. Justice C
Nagapan, J.

In terms of the signed reportable judgnment Crl.A No.92 of
2009, Crl.A No.110 of 2009, Crl.A. No.658 of 2009 and Crl.A
NO. 659 of 2009 are allowed and Crl. A No(s).303-304 of 2009,
Crl.A No.305 of 2009 and Crl.A No(s).432-433 of 2009 filed by the
State are disnissed:

"29. We accordingly allow Crimnal Appeals No.92 of
2009, 110 of 2009 and 658-659 of 2009 and set aside
t he orders of conviction passed against the
appel I ants who shall be rel eased from cust ody
forthwith unless required in any other case. Crininal
Appeal s No. 303-304 of 2009, 305 of 2009 and 432-433
of 2009 filed by the State of CGujarat shall, however,
stand di smissed.”
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