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The appellant is the successor of Indian Airlines Ltd. (for short
‘“lAL’). On 12.9.1966 the respondent joined I AL as a Security Assistant.
Hi s wor k was unsati sfactory and sever al war ni ngs and
puni shrrents were given for insubordination, indiscipline, negligence,
sl eeping on duty etc. He was al so chargesheeted in regard to the repeated
acts of m sconduct and was inposed the puni shment of denotion to the
post of Chowki dar on 26.5.1971. Even thereafter his service was
unsati sfactory resulting in several reprinmands and warni ngs. He was
however again appointed as Security Assistant with effect from 17. 8. 1990,
in the normal process of recruitment, under internal selection. He was
al so given the benefit of a tinme bound pronotion on 6.7.1998. Wen he
attained the age of 55 years his case was revi ewed under Rule 12 of
Indian Airlines Enpl oyees Service Regul ations to consider whether he
shoul d be continued in service beyond the age of 55 years. In view of the
unsati sfactory service record, on review, the Regional Director (South),

IA L, who was the conpetent authority, issued a notice dated 11.5.1998
proposing to retire himfromservice with effect from 10.8. 1998 under

Regul ation 12. The said letter referred to the poor perfornmance and

unaut hori zed absence in the years 1994 to 1997

2. The r espondent gave a representation dat ed 18.5.1998
adm tting absenteei smbut offered an explanation that it was on account

of famly reasons. He requested that he may be continued in service
assuring satisfactory service in future. The conpetent authority was not
satisfied with the explanation. Therefore by letter dated 15.7.1998 he
comruni cated his decision to retire the respondent from service as at the
close of work on 10.8.1998. Thereafter the respondent sought a persona
interview with the conpetent authority and nade a fervent appeal to
reconsi der his case assuring that he will not give roomfor any conplaint
in future. In viewof it, the conpetent authority sent a letter dated
8.8.1998 stating that respondent will be continued in service for a
specific period of one year, beyond 55 years, and that retention beyond
one year would be subject to the outcone of reviewthat will be carried

out after nonitoring his attendance and perfornance cl osely.

m nor



3. However , t he respondent’s service conti nued to be
unsati sfactory and his unauthorized absences continued. A show cause

noti ce dated 27.5.1999 was issued by the conpetent authority proposing
toretire himfromservice at the close of work on 26.8.1999. The show

cause notice referred to the unsatisfactory service and unaut hori sed

absence for 20 days during the extended period of service. Respondent

sent a reply dated 14.6.1999 wherein he adnmitted his unauthorised

absence fromtime to time and agai n gave the reason as advanced age and
ill health of hinself and his wife. He again assured that he will not give

roomfor any conplaint, if continued in service. After considering the

sane, t he conpet ent aut hority passed an or der dat ed 22.6.1999
conmpul sorily retiring the respondent as at the close of work on
26. 8. 1999.

4, Feel ing aggrieved the respondent approached the Industria

Tri bunal cum Labour Court, Chennai in | D No.60/2000. The Tribunal by
award dated 14.9.2001 held that the I AL nanagenent was justified in
conmpul sorily retiring the respondent with effect from 26.8.1999 and
respondent was not entitled to any relief. The respondent chall enged the
order of the Tribunal in WP. No.23617 / 2001. A |learned Single Judge of
the Madras Hi gh Court by order dated 13.11.2003 set aside the award of
the Tribunal and the order of conpulsory retirenent dated 22.6.1999. As
the respondent had already reached the age of superannuation (58 years)
on 10.5.2001, he directed the AL to pay all term nal benefits including
back wages by treating the respondent as having worked till attaining the
age of superannuation in the normal course. An intra- court appeal filed
by 1A L was dism ssed by a Division Bench of the H gh Court by judgnent
dated 19.7.2007. The Division Bench held that after the decision to
continue the respondent in service beyond 55 years, the only conpl ai nt
agai nst the respondent was unaut hori zed absence; that on account of the

i nconsi stency in the evidence as to the nunber of days of absence without
perm ssion, the period of unauthorized absence was uncertain; that the
respondent was puni shed by way of conpulsory retirenment, for such

unaut hori zed absence; and that in the absence of a charge with specific

particul ars of misconduct or an enquiry into such charge resulting in a
definite finding in regard to the m sconduct, the compul sory retirenent



was |liable to be set aside

5. The said judgnent is challenged in this appeal by special |eave
On the contentions urged the only question that arises for consideration is
whether AL was justified in conpulsorily retiring the respondent with

effect from 26.8.1999, that is 1 year and 3 nonths after taking a decision

to continue himbeyond 55 years.

6. Regul ation 12, under which the respondent was conpul sorily

retired, as it stood at the relevant point of tine, is extracted below : -

"An enpl oyee shall retire fromthe service of the
Corporation on attaining the age of 58 years provided
that the conpetent authority may ask an enpl oyee

to retire after he attains the age of 55 years on
giving three nonths’ notice w thout assigning any
reason .

An enpl oyee, (a) on attaining the age of 55 years; or (b)
on the conpletion of 25 years of continuous service,
may, by giving three nmonths notice, voluntarily retire
from service

Provi ded that the voluntary retirenent under clause (b)

shal |l be subject to approval of the conpetent
authority."

[ enphasi s suppli ed]

An order of compul sory retirenent in pursuance of a rule/regulation

whi ch enabl es the conpetent authority to prematurely retire an enpl oyee,
on the formation of a bona fide opinion that continuation of the enployee
in service will not benefit the institution or be in the interest of the

institution (or will not be in public interest where the enployee is a
governnent servant), on review of the perfornmance/service record of the

enpl oyee, on the enpl oyee attaining the specified age or conpleting the

specified period of service, is valid and not open to challenge. It is neither

a puni shnent nor considered to be stignmatic. Where t he conpul sory
retirement, is not by way of punishnment for a m sconduct, but is an action

taken in pursuance of a valid condition of service enabling the enployer

to prepone the retirenent, the action need not be preceded by any enquiry

and t he principl es of nat ur al justice have no appl i cation. The

unsati sfactory service of the enpl oyee which may include any persistent



ni sconduct or inefficiency furnishes the background for taking a decision
that the enpl oyee has becone a dead wood and that he should be retired
conmpul sorily. Such ‘conpulsory retirement’ is different and distinct from
i mposition of a puni shnent of conpul sory retirenent
di sm ssal / renoval) on a specific charge of m sconduct, where the

m sconduct is the basis for the punishnent. The difference is on account
of two factors : Firstly, the enpl oyee on account of conpleting a
particul ar age or nunber of years of service falls within the zone where
his perfornmance calls for assessnent as to whether he is of continued
utility to the enployer or has beconme a deadwood or liability for the

enpl oyer. Secondly, the record of service, which may include poor
performance, unsatisfactory service or incidentally any recent conduct
(which if separately considered may constitute a misconduct subject to
puni shrent) when consi dered as a whole, |eads the Reviewi ng Authority

to the conclusion that the enployee in question is not fit to be continued
in service and not of utility to the enployer. Therefore, any incidenta
reference to unsatisfactory service, or any remarks in the context of

expl ai ning the reason for conpul sory retirenent under the relevant rul e,
in the letter of conpulsory retirement will not be considered as stigmtic,

even though read out of context, they may be capabl e of being construed as
al | egati ons of m sconduct. Any order of conpulsory retirenent in terns of
the rule/regulation providing for such conpul sory retirenment is not open
to interference unl ess shown to be malafide or arbitrary or not based on
any background material at all relating unsatisfactory service justifying

the premature retirement. When an order of conpul sory retirenent

purports to be one under the rul e/regul ati on provi di ng for such

premature retirenment, the proper approach of the court would be to

consi der whet her t he order is sustainable with reference to the
requirenents of the relevant rule, rather than exam ni ng whether the

order could al so be construed as a punishnent for m sconduct -- vide

Bai ku ntha Nath Das v. Chief District Medical Officer [1992 (2) SCC

299], Al ahabad Bank O ficers’ Association v. Allahabad Bank [ 1996

(4) SCC 504], I.K. Mshr a v. Union of India [1997 (6) SCC 228], State of
Utar Pradesh v. Lalsa Ra m[2001 (3) SCC 389] and M L. Binjolkar

vs. State of Mad h y a Pradesh [2005 (6) SCC 224].

(or



7. When the conpul sory retirenment of respondent is exam ned in
the context of the aforesaid tests and principles, the inescapabl e

conclusion is that it is valid and not open to chall enge.

8. The respondent contended that once on review of perfornance

an enpl oyee is allowed to continue beyond 55 years, such enployee is
entitled to continue in service until he attains the age of 58 years and the
enpl oyer cannot conpul sorily retire himbefore 58 years, except by way of

puni shment for a proved misconduct. In support of the said contention
he relied upon the decisions of this Court in State of Utar Pradesh v.

Chandr a Mbha n Nigam[Al R 1977 SC 2411] where this court held that
once a review comittee considered the case of a governnent servant, and
the government, on the report of the committee, decides not to take any
prejudicial action against the governnent servant, there is no warrant for
a second review conmittee under the provisions relating to premature
retirement, to reassess his case on the same material, unless the
exceptional circunstances energe in the neantinme or the next stage for
review arrives. In particular, the respondent relied on the follow ng
observations in that case:

"Once a review has taken place and no decision to retire

on that review has been ordered by the Centra

Governnent, the officer gets a lease in the case of 50

years upto the next barrier at 55 and if he is again

cleared at that point, he is free and untranmrel ed upto

58 which is his usual span of the service career. This is

the normal rule subject always to exceptiona

circunstances such as disclosure of fresh objectionable

grounds with regard to integrity or sone other
reasonably wei ghty reason.”

The said decision will not assist the respondent. The principle |aid down
therein is that after a review of the service of an enpl oyee for purposes of
ext ensi on of service beyond 55 years, if it is decided that he is fit and
suitable for continuation, there is no question of a re-appraisal of the
same material, for t aki ng a di fferent decision in t he absence of
exceptional circunstances. That principle will apply, where on review, the
conpetent authority is satisfied that the service of the enployee is
satisfactory and there is no ground to conpulsorily retire the enpl oyee.

But in this case, the enployee' s service was not found to be satisfactory on



revi ew of performance at the end of 55 years, nor was the enployee
cleared for retention in service till 58 years. In this case, on review, the

conpetent authority decided that the enployee was not fit and suitable for
retention and that he should be conpulsorily retired fromservice with
effect from 10.8.1998. But because of the extrene hardship pleaded by

t he enpl oyee and assurance of i nprovenent in performance, the
respondent’s service was continued as a special case, for only a period of
one year beyond 55 years nmaking it clear that retention of service beyond
one year, that is, 10.5.1999, will be subject to the outcone of reviewthat
will be carried out after nmonitoring his attendance and performance

during that period. Thus the continuation of respondent beyond 55 years
was not because his service was satisfactory, but out of leniency, for a
specific period somewhat on the lines of probation. During the extension
peri od of one year, his performance was watched and it was found to be
unsatisfactory. Therefore after giving due opportunity to himto explain
the unsatisfactory service, a decision was taken by the conpetent

authority not to continue himin service and consequently he was

compul sorily retired fromservice with effect from 26.8.1999. Thus the
compul sory retirement with effect from 26. 8. 1999 was merely
post ponement of the conpul sory retirenment which was to take place on
10.5.1998 and not on account of a second-appraisal of the service

performance upto 55 years

9. The | earned counsel for the respondent next subnmitted that
recourse to ‘conpul sory retirenent’ should be only in ‘public interest’;
and that in this case, as neither the regul ations nor the order of

conmpul sory retirenent referred to public i nterest, the conpul sory

retirement was vitiated. This contention has no merit. "Public interest”
is used in the context of conpulsory retirement of governnent servants

whi | e considering service under the state. The concept of public interest
woul d get replaced by ‘institutional interest’ or ‘utility to the enployer’
where the enployer is a statutory authority or a governnent conpany and

not the government. Wen the performance of an enployee is inefficient

or his service is unsatisfactory, it is prejudicial or detrinental to the

interest of the institution and is of no utility to the enployer. Therefore



compul sory retirenent can be resorted to (on a review of the service on

compl etion of specified years of service or reaching a specified age) in
terns of relevant rules or regulations, where retention is not in the
interests of the institution or of utility to the enployer. It is however not
necessary to use the words ‘not in the interests of the institution’ or
“service not of utility to the enployer’ in the order of conpulsory

retirement as the regul ation provides that no reason need be assigned.

10. The respondent next drew our attention to the finding of the

H gh Court that there was sonme discrepancy in regard to the nunmber of

days of unauthorized absence during the period of one year after 55 years
and such unaut hori zed absence could not be a ground for conpul sory
retirement without an enquiry. It is true that the Hi gh Court has referred
to the evidence of MW 1 and the entries in the nuster rolls, to point out
the di screpancy. MW1 had stated before the tribunal the period of
unaut hori zed absence was 27 days whereas the entries in the muster rolls
showed such absence was 32 days and that there was al so an adm ssion

that out of the said 32 days, 6 days was availed as sick | eave. But that
cannot be a ground to conclude that the order of conpul sory retirenent

was bad. The Tri bunal and the High Court wer e not exam ni ng
‘unaut hori zed absence’ as a m sconduct which was subject natter of a

charge. Wen the show cause notice dated 27.5.1999 referred to the
absence for 20 days during the period of one year beyond 55 years, the
respondent did not deny the sane in his reply dated 14.6.1999. On the

ot her hand, he admitted such absence and tried to explain it as being on
account of advanced age and ill health of hinself and wife. The fact that
t he unaut hori zed absence was nore than 20 days during a period of one
year was never disputed. The discrepancy in the oral evidence of MW1
and the nmuster rolls in regard to the total nunber of unauthorized
absence, even if true, was not nmaterial, as the respondent was not being
puni shed for any specific unauthorized absence. The unauthori zed
absence was only the background material to reach the decision that

respondent’s service was unsatisfactory.

11. The High Court also erred in treating the show cause noti ce dated



27.5.1999 as a charge nmeno and finding fault with it on the ground that

it did not contain necessary particulars in regard to the charge of

unaut hori zed absence, and consequently holding that in the absence of

any inquiry, principles of natural justice were violated. The letter dated
27.5.1999 was not a charge nmeno but only a notice giving opportunity to

t he enpl oyee before conpul sorily retiring himunder Regulation 12. In

fact even without such a notice he could have been conpul sorily retired.

12. In view of the above we allow this appeal, set aside the orders
of the | earned Single Judge and Division Bench and restore the award of

the Industrial Tribunal

New Del hi; ... ... ... J.
March 24, 2009. (Mar kandey Katj u)



