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1) These appeal s are directed against the final judgnment and
orders dated 18.03.2008 and 08.09. 2008 passed by the Hi gh Court of
Jamu & Kashmir at Jammu in Cvil Second Appeal No. 19 of 2005 and
Revi ew Petition (C No. D5 of 2008 respectively whereby the Hi gh
Court dism ssed the second appeal and the review petition filed by
the appell ants herein.
2) Brief facts:
(a) Shri Harbans Lal, father of the appellant No.1, purchased the
land in dispute measuring 40 kanal 4 marlas bearing Khasra No. 65 in
Vill age Chak Gainda, Tehsil Kathua from one Gurdas by way of a
regi stered sal e deed dated 18.03.1959. The said land falls in Khasra

No. 109/ 65 and the sanme was recorded in the nane of the father of
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t he appel | ant No. 1 and after hi s father’s death t he
of
appel lant No.1 was recorded from Kharif 1987
(b) The pl ot of Sudhir Kumar-the respondent herein is on the
southern side of the land of the appellants. On 29.04. 1991
respondent herein filed a civil suit being No. 17/Civil/1991 in the
Court of sub- Judge, Kat hua seeki ng a decl aratory decree
he
effect that he is the owner and in possession of the suit |and

measuri ng and bounded by East Kathua Kalibari Road 90" West Police

Li ne neasuring 96, North Land of Bakshi Dev Raj (appellant No. 1

name

t he

to



herein) and South, Lane 460’ situated at Ward No.1 Vill age Chak
Gai nda, Tehsi | Kat hua and further sought decree for per manent

injunction restraining the appellants herein in the suit |and.
On

06. 04.1993, the appellants herein filed a joint witten statenent in

t he above civil suit. The trial Court, vi de j udgnent dat ed
25.04. 2003, dismi ssed the suit filed by the respondent herein.

(c) Aggri eved by the said judgnent, the respondent filed G vi

First Appeal No.6 in the Court of District & Sessions Judge, Kathua.

The first appel |l ate Court, vi de j udgnent and decree dat ed
09. 06. 2005, set asi de t he j udgnent and or der dat ed 25. 04. 2003,
passed by the trial Court and allowed the appeal in favour of the

respondent .

(d) Chal | engi ng the same, the appellants filed Second Appeal No
19 of 2005 before the Hi gh Court of Jammu & Kashnmir at Jammu. Vi
de

j udgnent dated 18.03.2008, the second appeal was di sposed of by the
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H gh Court by nodifying the decree with the consent of both the

parties.

(e) Agai nst t he sai d order, a special |eave petition bearing

S.L.P. (© No. 10939 of 2008 was filed by the appellants herein

before this Court and the same was di smi ssed as Wi t hdr awn on
14. 05. 2008. On 21.05.2008, the appellants filed a review petition

bei ng Review Petition (C) No. D-5/2008 before the Hi gh Court for

review of the order dated 18.03.2008 passed in Second Appeal. The

| earned single Judge of the High Court, by order dated 08.09. 2008,

di smissed the review petition filed by the appellants.

(f) Aggri eved by the final orders dated 18.03.2008 passed by the

Hi gh Court in Second Appeal and the order dated 08.09.2008 in the

review petition, the appellants filed the present appeals before

this Court by way of special |eave petitions

3) Hear d M. Di nesh Kumar Gar g, | ear ned counsel for t he

appel lants and M. Ranjit Kumar, |earned senior counsel appearing



for the respondent.

4) The questions which arise for consideration in these appeal s
are:
i) Whet her Review Petition (C) No. D-5/2008 filed before the High

Court against the judgment in Second Appeal No. 19 of 2005 is
mai ntai nable in view of dismssal of SLP (C) No. 10939 of 2008

dated 14.05.2008 by this Court filed against the said Second

Appeal ?

ii) Whet her the statement of the counsel conveying that the parties

have settled and nodified the decree without a witten docunent

or consent fromthe appellants is acceptabl e? and
iii) Whether dismissal of SLP as withdrawn without |eave of the

Court to chal | enge t he i mpugned order therein before
an

appropriate court/forumis a bar for availing such renedy?
5) The present appellants filed Second Appeal No. 19 of 2005
before the Hi gh Court questioning the judgnment and decree dated

09. 06. 2005 of the first appellate Court in First Appeal No.®6. Wh
le

admtting t he above second appeal , t he Hi gh Court framed
two

guestions of law, one, as to whether the report of the Conmi ssioner

is adm ssi bl e evi dence wi t hout its for mal pr oof and t he oth
er,

whet her the reliance can be placed on a site plan prepared by an

Archi t ect when t he sane record is avai |l abl e w th t he Reve
nue

Aut horities which has been withheld by the plaintiff. It is further
seen fromthe order of the High Court that during the course of
submi ssions, both the counsel agreed that wi thout addressing the

questi ons of law so f ormul at ed, t he matt er can be settled
by

nmodi fyi ng the decree inmpugned in appeal by incorporating the area of
| and under Survey No. 110/65 with the boundary between the | ands
t hereunder and Survey No. 109/65 belonging to other side being the

Sheesham and Shreen trees currently existing on the spot. T
hey



further conceded that whatever of their respective land falling on

either side would not be clainmed by them and the Sheesham and Shreen

4
trees woul d be respondent’s property to be cut by himwthin a

reasonabl e period of tine. Based on the above subni ssions by both
the counsel, the Hi gh Court nodified the i npugned decree in the
fol |l owi ng manner:

"(a) The suit of respondent/plaintiff is decreed
restraining other side frominterfering or causing any

i nterference or encroaching upon any portion of his I and
measuring 11 kanals 12 marlas under survey No 110/65 al ong
with his other proprietary | and whatever existing on spot.

(b) The sheesham and shreen trees existing on spot
woul d be the boundary Iine between two parcels of |and

bel onging to rival sides as aforenentioned with the exact
demarcating line running fromcentre of trees, which would
be property of respondent/plaintiff to be cut by himat an
appropriate tine without undue del ay.

(c) Whenever proprietary land of either parties falls
on other side of the trees to formpart of Cpposite Party

| and stands conceded to each other by respective parties
over which their clainms would be deemed to have been

abandoned.
(d) No costs."
6) By pointing out that the concession given by the counsel for

the appellants before the High Court was not |lawful and in violation
of Section 23 of the Indian Contract Act, 1872 and that the second
appeal was disposed of wthout hearing on substantial questions of
| aw franed by the Court, the appellants filed Review Petition (C)

No. No. D- 5/ 2008. Even before the Hi gh Court, an objection was

raised as to the maintainability of the review petition by pointing
out the foll owi ng objections:

"(a) that once the petitioner had preferred an appea
before the Suprenme Court, the review was barred under O
47 Rule 1 Sub-Rule (1) of C P.C

(b) that application is time barred, period of
limtation prescribed for filing reviewin terns of Rule
66 Sub Rule (3) of J&K High Court Rules is 30 days.



(c) that review application can be maintained only if

some evidence or matter has been discovered and it was not

within the know edge of petitioner when the decree was

passed or where there was a m stake or an error apparent

on the fact of record."
7) In view of the above objections, the | earned single Judge
heard the review petition both on nerits and its naintainability at
| engt h. A contention was raised with reference to Order XXIII Rule
3 of the Code of Civil Procedure, 1908 (hereinafter referred to as
"CPC') and Order XLVII sub-rule (1) of Rule 1, ultimately, after
finding that the question raised is not a question of |aw and not an
error appar ent on t he face of the record, dism ssed the

petition. In the present appeal, the appellants chall enged not only

the disnissal of the review petition but also final judgnent in

second appeal filed bef ore t he Hi gh Court. Wth t hese
details, | et us consi der t he questi ons posed in t he
par agr aphs. I nasnuch as M. Ranjit Kumar, |earned senior counse

for the respondent raised an objection as to the maintainability of
the present appeal, let us consider the sane at the forenpst and

finally the nmerits of the inpugned order of the High Court.

Conprom se of Suit

8) Oder XXIII of CPC deals with "Wthdrawal and Adjustment of
Suits". Rule 3 of Order XXIIl speaks about "conpronise of suit”
whi ch reads as under:

"3. Conpromi se of suit.- Wiere it is proved to the
satisfaction of the Court that a suit has been adjusted
wholly or in part by any |awful agreenent or conprom se in
witing and signed by the parties, or where the defendant
satisfies the plaintiff in respect of the whole or any
part of the subject nmatter of the suit, the Court shal
order such agreenent, conpronise or satisfaction to be
recorded, and shall pass a decree in accordance therewith
so far as it relates to the parties to the suit, whether
or not the subject matter of the agreenment, conprom se or
satisfaction is the sane as the subject matter of the
suit:

Provided that where it is alleged by one party and denied
by the other that an adjustnment or satisfaction has been
arrived at, the Court shall decide the question; but no
adj ournnment shall be granted for the purpose of deciding
the question, unless the Court, for reasons to be
recorded, thinks fit to grant such adjournment.

Expl anati on- - An agreenent or conpronise which is void or
voi dabl e under the Indian Contract Act, 1872 (9 of 1872),

revi ew

f act ua

earlier



shall not be deenmed to be lawful within the meani ng of

this rule.™
9) The very sane rule was considered by this Court in Gurpreet
Singh vs. Chatur Bhuj Coel, (1988) 1 SCC 270. In that case, the
r espondent therein Chat ur Bhuj CGoel , a practi sing advocat e at

Chandigarh first lodged a crimnal conplaint agai nst Col onel Sukhdev

Si ngh, father of the appellant, under Section 420 of the Indian

Penal Code 1860 (hereinafter referred to as "the IPC"), after he
had served the respondent with a notice dated 11.07.1979 forfeiting

t he amount of Rs. 40,000/- paid by himby way of earnest noney,

all eging that he was in breach of the contract dated 04.06. 1979
entered into between Col onel Sukhdev Singh, acting as guardi an of
the appellant, then a mnor, and the respondent, for the sale of

residenti al house No. 1577, Sect or - 18- D, Chandi gar h
for a

consi deration of Rs, 2,85,000/-. In terms of the agreenent, the

r espondent was to pay a further sum of Rs. 1, 35, 000/ -
to t he

appel lant’s father - Col onel Sukhdev Singh by 10.07.1979 when the
sai d agreement of sale was to be regi stered and vacant possessi on of
the house delivered to him and the bal ance anpbunt of Rs.1, 10, 000/ -

on or bef ore 31.01. 1980 when t he deed of conveyance was
to be

execut ed. The di spute between the parties was that according to

Col onel Sukhdev Si ngh, there was failure on t he part
of t he

respondent to pay the anmount of Rs.1,35,000/- and get the agreenent

regi stered, whil e t he r espondent al | eged t hat he had
al r eady

pur chased a bank draft in t he nanme of t he appel | ant
for

Rs. 1, 35,000/ - on 07.07.1979 but the appellant’s father did not turn
up to receive the sane. Al t hough the Additional Chief Judicia
Magi strate by order dated 31.10.1979 dism ssed the conpl ai nt hol di ng
that the dispute was of a civil nature and no process could issue on

t he conpl ai nt, t he | ear ned Singl e Judge, by hi s orde
r dat ed

11. 02. 1980 set asi de t he order of t he | ear ned Addi ti ona



Chi ef

Judi ci al Magi strate hol di ng t hat t he facts br ought
clearly

warranted an inference of dishonest intention on the part of Col one

Sukhdev Singh and accordingly directed himto proceed with the trial
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according to | aw Aggri eved Col onel Sukhdev Singh cane up in appea

to this Court by way of special |eave. Whi | e construing Order XXII
Rule 3 of CPC, this Court concluded thus:

"10. Under Rule 3 as it now stands, when a claimin suit
has been adjusted wholly or in part by any |awf ul

agreenent or conpromni se, the conprom se nust be in witing
and signed by the parties and there nust be a conpleted
agreenment between them To constitute an adjustment, the
agreenment or conpronise nust itself be capable of being
enbodied in a decree. Wen the parties enter into a
conmprom se during the hearing of a suit or appeal, there
is no reason why the requirenent that the conproni se
shoul d be reduced in witing in the formof an instrunent
signed by the parties should be dispensed with. The court
must therefore insist upon the parties to reduce the terns
into witing."

It is clear fromthis decision that during the course of hearing,
namely, suit or appeal, when the parties enter into a conpronise,
the sanme should be reduced in witing in the formof an instrunent

and signed by the parties. The substance of the said decision is

that the Court rnust insist upon the parties to reduce the terns into

witing.
10) I n Pushpa Devi Bhagat (dead) through LR Sadhna Rai (Snt.)
VS. Raj i nder Si ngh and O hers, (2006) 5 SCC 566, t he term

‘instrunent’ used in above-referred Gurpreet Singh' s case (supra)

refers to a witing a formal nature, this Court explained that when

t he heari ng of letters pat ent appeal comrenced bef ore t he Hi gh
Court, t he parties t ook time to expl ore t he possibility of
settlenent and when the hearing was resuned, the appellant’s father

made an offer for settlenment which was endorsed by the counsel for

t he appel | ant al so. The respondent was al so present there and nade
a statenment accepting the offer. The said offer and acceptance were

not treated as final as the appeal was not disposed of by recording

out



those terns. On the other hand, the said proposals were recorded

and the matter was adjourned for paynment in terns of the offer.

Wien the matter was taken up on the next date of hearing, the

respondent stated that he is not agreeable. The Hi gh Court directed
that the appeal would now be heard on nerits as the respondent was

not prepared to abide by the proposed conpronise. The said order was

chal I enged before this Court by the appellant by contending that the

matter was settled by a |lawful conpronise by recording the statenent

by appel lant’s counsel and t he respondent’s counsel and
respondent could not resile fromsuch conpronise and, therefore, the

Hi gh Court ought to have di sposed of the appeal in ternms of the

conprom se. It is in this factual background, the question was

considered with reference to GQurpreet Singh’'s case (supra).

was expl ai ned in Pushpadevi’'s case (supra) that the distinguishing
feature in t hat case was that though the subni ssions nade

recorded but that were not signed by the parties or their counsel

nor did t he Court treat t he submi ssi ons as a conpronise.
Pushpadevi’s case (supra), the Court not only recorded the terns of

settl enent but t hereafter directed t hat t he statenents of
counsel be recorded. The st at enent of the counsel wer e

recorded on oath read over and accepted by the counsel to be correct

and t hen si gned by bot h counsel . In view of t he sane, in
Pushpadevi’s case (supra), it was concluded that there was a valid
conmpromi se in witing signed by the parties (represented counsel).
11) In the earlier part of our order, we have al ready recorded that
during the course of hearing of second appeal, both counsel agreed
that without addressing the questions of |aw so fornul ated, the
matter can be settled by nodifying the decree inpugned in appeal by
i ncorporating the area of |and under Survey No. 110/65 with the
boundary between the | ands thereunder and Survey No. 109/ 65 bel ongi ng
to the other side being the Sheesham and Shreen trees currently

exi sting on the spot.

Rol e of the counse

t he

Thi s

t he

al so

10



12) Now, we have to consider the role of the counsel reporting to

the Court about the settlenent arrived at. We have al ready noted

that in terns of Order XXIIl Rule 3 of CPC, agreenent or conprom se
istobeinwiting and signed by the parties. The inpact of the
above provision and the role of the counsel has been el aborately

dealt with by this Court in Byram Pestonji Gariwala vs. Union Bank

of India and Ohers, (1992) 1 SCC 31 and observed that courts in
I ndi a have consistently recognized the traditional role of |awers

and the extent and nature of inplied authority to act on behal f of

their clients. M. Ranjit Kumar, has drawn our attention to the

copy of Vakal at nana (Annexure-R3) and the contents therein. The

terns appended in Vakal atnana enabl e the counsel to perform severa

acts on behalf of his client including withdraw or conpromn se suit H
or matter pending before the Court. The various clauses in the

Vakal at nama undoubt edl y gi ves power to t he counsel to act with
ut nost i nterest whi ch i ncl udes to ent er into a conprom se or
settl enent. The foll owi ng observations and conclusions in paras 37

38 and 39 are rel evant:

"37. W may, however, hasten to add that it will be
prudent for counsel not to act on inplied authority except
when warranted by the exigency of circunstances denandi ng
i medi at e adj ust ment of suit by agreenment or conprom se
and the signature of the party cannot be obtained w thout
undue delay. In these days of easier and quicker

communi cati on, such contingency nay seldom arise. A w se
and careful counsel wll no doubt arm hinmself in advance
with the necessary authority expressed in witing to neet
all such contingencies in order that neither his authority
nor integrity is ever doubted. This essential precaution
wi I | safeguard the personal reputation of counsel as well
as uphold the prestige and dignity of the |lega

pr of essi on.

38. Considering the traditionally recogni sed role of
counsel in the conmmon | aw system and the evil sought to
be renedi ed by Parliament by the C.P.C. (Amendnent) Act,
1976, nanely, attainment of certainty and expeditious

di sposal of cases by reducing the terns of conpronise to
witing signed by the parties, and allow ng the conproni se
decree to conprehend even matters falling outside the
subject matter of the suit, but relating to the parties,
the |l egislature cannot, in the absence of express words to
such effect, be presuned to have disallowed the parties to
enter into a conprom se by counsel in their cause or by
their duly authorised agents. Any such presunption woul d
be inconsistent with the |egislative object of attaining
qui ck reduction of arrears in court by elimnation of



uncertainties and enl argenent of the scope of conpronise.

39. To insist upon the party hinself personal |y signing
the agreenent or conprom se would often cause undue del ay,
| oss and i nconveni ence, especially in the case of non-

resi dent persons. It has al ways been universally
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understood that a party can always act by his duly

aut hori sed representative. If a power-of-attorney hol der

can enter into an agreenent or conpromni se on behalf of his

principal, so can counsel, possessed of the requisite

aut hori sati on by vakal at nama, act on behalf of his client.

Not to recogni se such capacity is not only to cause nuch

i nconveni ence and loss to the parties personally, but also

to delay the progress of proceedings in court. If the

| egi slature had intended to make such a fundanent al

change, even at the risk of delay, inconvenience and

needl ess expenditure, it would have expressly so stated.”
13) In Jineshwardas (D) by LRs and Qthers vs. Jagrani (Snt) and
Anot her, (2003) 11 SCC 372, this Court, by approving the decision
taken in Byram Pestonji’s case (supra), held that a judgnent or
decree passed as a result of consensus arrived at before Court,
cannot always be said to be one passed on conprom se or settlenent
and adj ust ment . It may, at tines, be also a judgnment on adm ssion
14) In Jagtar Singh vs. Pargat Singh and O hers, (1996) 11 SCC
586, it was held that counsel for the appellant has power to nake a
statement on instructions fromthe party to withdraw the appeal. In
that case, respondent No.1 therein, elder brother of the petitioner
filed a suit for decl aration agai nst t he petitioner and three
brothers that the decree dated 04.05.1990 was null and void which
was decreed by subordi nate Judge, Hoshi arpur on 29.09. 1993. The
petitioner therein filed an appeal in t he Court of Addi ti ona
Di struct Judge, Hoshi ar pur. The counsel made a statenent on
15.09. 1995 that the petitioner did not intend to proceed with the

appeal . On t he basi s t her eof, t he appeal was di smi ssed as

wi t hdr awn. The petitioner challenged the order of the appellate

13
court in the revision. The Hi gh Court confirned the same which

necessitated filing of SLP before this Court. Lear ned counsel for
the petitioner contended that the petitioner had not authorized the

counsel to withdraw t he appeal. It was further contended that the



court after admtting the appeal has no power to disniss the sane as

wi t hdrawn except to decide the matter on merits considering the

legality of the reasoning of the trial Court and the concl usions

ei t her agr eei ng or di sagreeing with it. Rejecting the said
contention, the Court held as under:

"3. The learned counsel for the petitioner has contended
that the petitioner had not authorised the counsel to

wi t hdraw t he appeal . The Court after admitting the appea
has no power to dismiss the sane as w thdrawn except to
decide the matter on nerits considering the legality of
the reasoning of the trial court and the concl usions
either agreeing or disagreeing with it. W find no force
in the contention. Oder Il Rule 4 CPC enpowers the
counsel to continue on record until the proceedings in the
suit are duly terninated. The counsel, therefore, has
power to make a statement on instructions fromthe party
to withdraw the appeal. The question then is whether the
court is required to pass a reasoned order on nerits

agai nst the decree appeal ed fromthe decision of the Court
of the Subordinate Judge? Order 23 Rules 1(1) and (4) give
power to the party to abandon the claimfiled in the suit
wholly or in part. By operation of Section 107(2) of the
CPC, it equally applies to the appeal and the appellate
court has co-extensive power to pernmt the appellant to
give up his appeal against the respondent either as a
whol e or part of the relief. As a consequence, though the
appeal was adnmitted under Order 41 Rule 9, necessarily the
Court has the power to dismss the appeal as w thdrawn
without going into the nmerits of the nmatter and deci ding
it under Rule 11 thereof.

4. Accordingly, we hold that the action taken by the
counsel is consistent with the power he had under Order

Il Rule 4 CPC. If really the counsel has not acted in the
interest of the party or against the instructions of the
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party, the necessary renedy is el sewhere and the procedure
adopted by the court belowis consistent with the
provisions of CPC. W do not find any illegality in the
order passed by the Additional District Judge as confirned
by the H gh Court in the revision."
15) The anal ysis of the above decisions make it clear that the
counsel who was duly authorized by a party to appear by executing
Vakal atnama and in ternms of Order |1l Rule 4, enpowers the counse
to continue on record until the proceedings in the suit are duly
t er m nat ed. The counsel, therefore, has power to nake a statenent
on i nstructions from the party to withdraw the appeal. In such

ci rcunst ance, the counsel making a statenent on instructions either
for withdrawal of appeal or for nodification of the decree is well
within his conpetence and if really the counsel has not acted in the

interest of the party or against the instructions of the party, the



necessary r emedy is el sewhere. Though | ear ned counsel for t he
appel I ant vehenently subnmitted that the statenent of the counse
before the Hi gh Court during the course of hearing of Second Appea
No. 19 of 2005 was not based on any instructions, there is no such
material to substantiate the sane. No doubt, M. Garg has pl aced
reliance on the fact that the first appellant was bedri dden and
hospitalized, hence, he could not send any instruction. Accor di ng
to him the statenment nade before the Court that too giving of
certain rights cannot be sustai ned and beyond the power of t he
counsel . It is true that at the relevant tine, namely, when the
counsel made a statenment during the course of hearing of second
15
appeal one of the parties was ill and hospitalized. However, it is
not in dispute that his son who was al so a party before the High
Court was very nuch avail abl e. Even otherwise, it is not in dispute
that till filing of the review petition, the appellants did not
question the conduct of their counsel in making such statenment in
the course of hearing of second appeal by witing a letter or by
sendi ng notice disputing the stand taken by their counsel. In the
absence of such recourse or material in the light of the provisions
of the CPC as discussed and interpreted by this Court, it cannot be
construed that the counsel is debarred from maki ng any statement on
behal f of the parties. No doubt, as pointed out in Byram Pestonji
(supra), in order to safeguard the present reputation of the counse
and to uphold the prestige and dignity of |legal profession, it is

al ways desirable to get instructions in witing.

Mai ntai nability of Review Petition

16) Now, | et us consi der t he mai ntai nability of t he revi ew
petition filed before the Hi gh Court after dismissal of SLP (C) No.

10939 of 2008 before this Court. It is not in dispute that the High
Court, by order dated 18.03.2008, based on the statenent of both

counsel disposed of Second Appeal No. 19 of 2005 by nodifying the

decree as stated therein. Agai nst the said order of the High Court,



the appellants preferred the above said SLP before this Court.

order dated 14.05.2008, this Court after hearing the counsel for the
appel l ants passed the foll ow ng order
"Learned counsel for the petitioner prays to withdraw the
petition. Prayer made is accepted. The special |eave
petition is disnissed as w thdrawn"
A reading of the above order nakes it clear that based on the
request of the counsel, the SLP cane to be dism ssed as wi thdrawn.
It is also clear that there is no permni ssion or reservation or
liberty for taking further action. However, dism ssal of SLP is not
a bar for filing review before the sane Court. Thi s aspect was

consi dered by a three-Judge Bench of this Court in Kunhayamed and

O hers vs. State of Kerala and Another, (2000) 6 SCC 359. The above

aspect was dealt with el aborately in paras 38, 40 and 44.

"38. The review can be filed even after SLP is disnissed
is clear fromthe | anguage of Order 47 Rule 1(a). Thus the
words "no appeal" has been preferred in Oder 47 Rule 1(a)
woul d al so nean a situation where special |eave is not
granted. Till then there is no appeal in the eye of |aw
before the superior court. Therefore, the review can be
preferred in the H gh Court before special |eave is
granted, but not after it is granted. The reason is

obvi ous. Once special leave is granted the jurisdiction to
consider the validity of the High Court’s order vests in
the Supreme Court and the Hi gh Court cannot entertain a
review thereafter, unless such a review application was
preferred in the H gh Court before special |eave was

gr ant ed.

40. A petition seeking grant of special |eave to appea

may be rejected for several reasons. For exanple, it may
be rejected (i) as barred by time, or (ii) being a
defective presentation, (iii) the petitioner having no

| ocus standi to file the petition, (iv) the conduct of the
petitioner disentitling himto any indul gence by the

17

court, (iv) the question raised by the petitioner for

consi deration by this Court bei ng not fit for
consi deration or deserving being dealt with by the Apex
Court of the country and so on. The expression often

enpl oyed by this Court while disposing of such petitions
are -- "heard and dism ssed”, "dism ssed", "dism ssed as
barred by tinme" and so on. May be that at the adm ssion
stage itself the opposite party appears on caveat or on
notice and offers contest to the nmaintainability of the
petition. The Court may apply its mind to the
meritworthiness of the petitioner’s prayer seeking | eave
to file an appeal and having forned an opinion may say

By

16



"dismissed on nerits". Such an order may be passed even ex
parte, that is, in the absence of the opposite party. In
any case, the dismssal would remain a dism ssal by a non-
speaki ng order where no reasons have been assigned and no
| aw has been declared by the Supreme Court. The dism ssa
is not of the appeal but of the special |eave petition
Even if the merits have been gone into, they are the
merits of the special |eave petition only. In our opinion
neither doctrine of nerger nor Article 141 of the
Constitution is attracted to such an order. G ounds
entitling exercise of review jurisdiction conferred by
Order 47 Rule 1 CPC or any other statutory provision or
all owi ng review of an order passed in exercise of wit or
supervisory jurisdiction of the H gh Court (where also the
principles underlying or emerging fromOder 47 Rule 1 CPC
act as guidelines) are not necessarily the sane on which
this Court exercises discretion to grant or not to grant
speci al | eave to appeal while disposing of a petition for
the purpose. Mere rejection of a special |eave petition
does not take away the jurisdiction of the court, tribuna
or forum whose order forms the subject-matter of petition
for special leave to reviewits own order if grounds for
exercise of review jurisdiction are shown to exist. Were
the order rejecting an SLP is a speaking order, that is,
wher e reasons have been assigned by this Court for
rejecting the petition for special |eave and are stated in
the order still the order renmains the one rejecting prayer
for the grant of | eave to appeal. The petitioner has been
turned away at the threshold wi thout having been all owed
to enter in the appellate jurisdiction of this Court. Here
al so the doctrine of merger would not apply. But the |aw
stated or declared by this Court in its order shal
attract applicability of Article 141 of the Constitution
The reasons assigned by this Court in its order
expressing its adjudication (expressly or by necessary
i mplication) on point of fact or |law shall take away the

jurisdiction of any other court, tribunal or authority to
express any opinion in conflict with or in departure from
the view taken by this Court because pernmitting to do so
woul d be subversive of judicial discipline and an affront
to the order of this Court. However this would be so not
by reference to the doctrine of merger.

44, To sum up, our conclusions are:

(i) Where an appeal or revision is provided agai nst an
order passed by a court, tribunal or any other authority
bef ore superior forum and such superior forum nodifies,
reverses or affirnms the decision put in issue before it,
the decision by the subordinate forumnerges in the

deci sion by the superior forumand it is the latter which
subsi sts, renmains operative and is capabl e of enforcenent
in the eye of |aw

(ii) The jurisdiction conferred by Article 136 of the
Constitution is divisible into two stages. The first stage
is upto the disposal of prayer for special leave to file
an appeal. The second stage commences if and when the

| eave to appeal is granted and the special |eave petition
is converted into an appeal

(iii) The doctrine of merger is not a doctrine of

universal or unlimted application. It will depend on the
nature of jurisdiction exercised by the superior forum and
the content or subject-matter of challenge |aid or capable
of being laid shall be determ native of the applicability
of merger. The superior jurisdiction should be capabl e of
reversing, nodifying or affirmng the order put in issue
before it. Under Article 136 of the Constitution the

18



Suprenme Court may reverse, nodify or affirmthe judgnent-
decree or order appeal ed agai nst while exercising its
appel late jurisdiction and not while exercising the

di scretionary jurisdiction disposing of petition for
special |eave to appeal. The doctrine of nmerger can
therefore be applied to the former and not to the latter
(iv) An order refusing special |eave to appeal may be a
non- speaki ng order or a speaking one. In either case it
does not attract the doctrine of nmerger. An order refusing
special |eave to appeal does not stand substituted in

pl ace of the order under challenge. Al that it neans is
that the Court was not inclined to exercise its discretion
so as to allow the appeal being filed.

(v) If the order refusing | eave to appeal is a speaking
order, i.e., gives reasons for refusing the grant of
| eave, then the order has two inplications. Firstly, the

19

statenent of |law contained in the order is a declaration
of law by the Suprene Court within the neaning of Article

141 of the Constitution. Secondly, other than the

decl aration of |law, whatever is stated in the order are
the findings recorded by the Suprenme Court which woul d

bind the parties thereto and al so the court, tribuna

or

authority in any proceedi ngs subsequent thereto by way of

judicial discipline, the Suprene Court being the Apex

Court of the country. But, this does not ampunt to saying
that the order of the court, tribunal or authority bel ow

has stood nmerged in the order of the Suprene Court

rejecting the special |eave petition or that the order of

the Supreme Court is the only order binding as res

judicata in subsequent proceedi ngs between the parties.

(vi) Once leave to appeal has been granted and appell ate
jurisdiction of Supreme Court has been invoked the order
passed in appeal would attract the doctrine of nerger; the

or der may be of reversal, nmodi fication or
affirmation.

merely

(vii) On an appeal having been preferred or a petition

seeking | eave to appeal having been converted into an

appeal before the Supreme Court the jurisdiction of High
Court to entertain a review petition is lost thereafter as

provi ded by sub-rule (1) of Rule 1 of Order 47 CPC."

17) In view of the principle |laid dowmn above by this Court, even

after dism ssal of SLP, the aggrieved parties are entitled to nove

the court concerned by way of review In the case on hand, though
the appellants noved an SLP in this Court against the order of the

H gh Court in Second Appeal, admittedly, the SLP was di sni ssed as

wi t hdrawn wi thout the | eave of the Court.

18) Simlar question was considered by this Court in Sarguja

Transport Service VS. State Transport Appel | ate Tri bunal , MP.,
Gnalior, and O hers, (1987) 1 SCC 5. In this decision it was held

that where a petitioner withdraws a petition filed by himin the

Hi gh Court under Article 226/227 without perm ssion to institute a
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fresh petition, remedy under Article 226/227 should be deened to

have been abandoned by the petitioner in respect of the cause of
action relied on in the wit petition and it would not be open to
himto file a fresh petition in the Hi gh Court under the sane
article though other renmedies like suit or wit petition before the
this Court under Article 32 would rermain open to him It was
further held that the principle underlying Rule 1 of Order XXIII of
CPC shoul d be extended in the interests of administration of justice
to cases of withdrawal of wit petition also. The main contention
urged by the | earned counsel for the petitioner in that case was
that the High Court was in error in rejecting the wit petition on
t he ground t hat t he petitioner had wi t hdr awn t he earlier Wit
petition in which he had questioned the order passed by the Tribuna
on 04.10.1985 without the perm ssion of the H gh Court to file a
fresh petition. It was urged by the | earned counsel that since the
H gh Court had not decided the earlier petition on nerits but only
had permtted t he petitioner to wi t hdr aw t he petition, t he
wi thdrawal of the said earlier petition could not have been treated
as a bar to the subsequent wit petition. Wi | e considering the
sai d question, this Court considered sub-rule 3 of Rule 1 of Order
23 CPC and its applicability to wit petitions filed under Article
226/ 227 and hel d as under
"9. The point for consideration is whether a petitioner

after withdrawing a wit petition filed by himin the Hi gh
Court under Article 226 of the Constitution of India
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without the permission to institute a fresh petition can
file a fresh wit petition in the High Court under that
article. On this point the decision in Daryao case is of
no assistance. But we are of the view that the principle
underlying Rule 1 of Oder XXIIl of the Code should be
extended in the interests of adnministration of justice to
cases of withdrawal of wit petition also, not on the
ground of res judicata but on the ground of public policy
as expl ai ned above. It would al so di scourage the litigant
fromindul ging in bench-hunting tactics. In any event
there is no justifiable reason in such a case to pernmit a
petitioner to invoke the extraordinary jurisdiction of the
Hi gh Court under Article 226 of the Constitution once
again. Wile the withdrawal of a wit petition filed in a
H gh Court wi thout permission to file a fresh wit
petition may not bar other remedies like a suit or a



petition under Article 32 of the Constitution of India
since such withdrawal does not anpbunt to res judicata, the
renmedy under Article 226 of the Constitution of India
shoul d be deened to have been abandoned by the petitioner
in respect of the cause of action relied on in the wit
petition when he withdraws it wi thout such permission. In
the instant case the Hi gh Court was right in holding that
a fresh wit petition was not maintai nable before it in
respect of the sanme subject-matter since the earlier wit
petition had been w thdrawn wi thout pernission to file a
fresh petition. W, however, nake it clear that whatever
we have stated in this order may not be considered as
being applicable to a wit petition involving the persona
liberty of an individual in which the petitioner prays for
the issue of a wit in the nature of habeas corpus or
seeks to enforce the fundanental rignt guaranteed under
Article 21 of the Constitution since such a case stands on
a different footing altogether. We, however |eave this
questi on open."

19) In the light of the discussion in the earlier paragraphs even
after dismssal of an SLP with or w thout reasons, the aggrieved
party is entitled to file a review In view of the |anguage used in
Order XLVI1 Rule 1(a) of CPC which relates to "Review', the present

Revi ew Petition (C No. D 5/2008) cannot be disnissed on the ground

of maintainability. Based on the above discussion and reasons, we
22
hol d t hat t he review petition filed by t he
S was
mai nt ai nabl e but in view  of O der 11 Rul es
4, Chapt er

relating to the role of Pleaders, and in view of the conduct of the
appel lants in not raising any objection as to the act of their

counsel except filing review petition, we are not inclined to accept
the claimof the appellants.

20) Finally, M. Garg vehenently contended that by the concession
of their counsel, appellants lost their property and they suffered
huge loss in terns of noney. On perusal of the nodified decree as
available in the order of the High Court in Second Appeal No. 19 of
2005 and the sketch produced about the existence of Sheesham and
Shreen trees running as a demarcating |line and whenever those trees
fall on either side the parties having ownership of the | and get

right to use the sane, we are unable to accept the said contention

al so.

21) In the light of the above discussion, we find no nmerit in

appel | ant

and



bot h t he appeal s. Consequently, the sane are dism ssed.
There

shall be no order as to costs.

(H L. GOKHALE)

NEW DELHI ;
4t h AUGUST, 2011.
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