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I'N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NQ(s). 443 OF 2010
HANEEFA APPELLANT( S)
VERSUS
STATE OF KERALA & ANR .. . RESPONDENT( S)
ORDER
This crimnal appeal is by the appellant, who is

convicted for the of fence under Sections 376 of the

I ndi an Penal Code ("IPC' for short) for which he has

been sentenced to undergo rigorous inprisonment for 7

years and fine of Rs. 3, 000/ -, in

i mprisonnent for one year. The judgnent and order of

conviction and sentence is affirmed by the H gh Court

in Ctimnal Revision Petition

its j udgnent and order dat ed

exam ning the finding of fact recorded on the charges

made agai nst the appellant herein. The correctness of

t he same is chal | enged bef ore this
various | egal contentions.

Thi s Court whi | e al | owi ng t he
application in respect of t he victim
granted | eave and the appellant was rel eased on bai
to t he satisfaction of t he trial
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Pursuant to said order, the

defaul t,

31. 03. 2009,

Cou

on

court

No. 999 of 2000 vid

rt,



We have carefully exam ned the correctness of the
finding recorded in the inmpugned judgnent and order

passed by the High Court in the Crimnal Revision. The

| ear ned Judge of t he Hi gh Court has carefully
consi der ed each one of t he grounds ur ged in t he
revision petition to exam ne as to whet her t he

j udgnent of conviction and order of sentence inposed
upon the appellant for the charges |evelled agai nst
himare correct or not. The Hi gh Court after adverting
to the evidence of the prosecutrix, who is exanined as
PW1, and the evidence of the Doctor PW 14, who has
deposed in the case, has recorded a finding that the
victimPW1, became pregnant through the accused and
the accused requested to arrange their marriage. The
evidence of PW1 is that the sister of the accused
assuring to arrange marriage of the victimand the

accused took up her for nedical check up w thout her

consent . The medi cal term nation of pr eghancy was
arranged for whi ch she had resisted and | eft t he
hospi tal . The trial court and t he first appel l ate

court have recorded a concurrent finding accepting the

version of the victimPW1, convicted and sentenced

3
t he accused supr a. The char ge | evel | ed agai nst t he
accused was f ound to be correct by t he Revi si ona

Court. Further, the concurrent finding recorded by the

trial court and the first appellate court that the

prosecutri x was aged about 14 years and she was
unmarried as per entry nade in Exhi bit P-5. The entry

made as per Exhibit D2 upon which reliance was pl aced

by t he | ear ned counsel on behal f of t he
accused-appel lant. Exhibit D-2, the birth certificate

which is stated to have been issued in respect of the

child delivered by the prosecutrix. The H gh Court has

further rightly recorded a finding with reference to



t he comrent s made by t he Addi ti onal Sessi ons J

that the entry made in Exhibit D-2, her nother is not
t he prosecutri x and rightly t he Hi gh
reference to the said observation has held that the

accused has not made any effort to

Court

recal |

prosecutri x PW 1 for further Cross-exam nati on

Exhibit D-2. On the basis of the statement given by
the prosecutrix, the said entry was put to PW1 in her
cross-exam nation at the tine of the trial. Belatedly,
the production of the birth certificate, which is not
even proved having any connection with the prosecutrix

will no way assist the accused to escape fromthe
4

convi ction and t he puni shrent i mposed

accused- appel | ant on t he conviction f ounded

himas the same was established by cogent and | ega
evi dence on record. The High Court after adverting to

the finding of fact recorded by the trial court has

rightly cane to the  concl usion and hel d

accused- appel l ant has raped the prosecutrix PW1, who
was bel ow 14 years of age at the tinme of occurrence

and further he had continued to seduce her over a

period of tine, thereby she got inpregnted and the

Hi gh Court has rightly concurred with the finding of

the trial court that the appellant has committed an

of fence puni shabl e under Section 376 of the IPCis

based on cogent | egal evi dence on
correctness of the said findings of the Courts bel ow
are not shown to be erroneous before this Court for
interference with the inpugned judgnent and order in
exercise of its appellate jurisdiction by this Court

and the | earned counsel appearing on behalf of the

appel | ant is unabl e to show t hat t he

finding of fact recorded by the H gh Court in exercise

on t he

agai nst

t hat t he

record. The

concurrent

of revi si onal jurisdiction whil e exam ni ng t he

udge

W th

t he

on



correctness of the findings and reasons recorded on

t he char ges | evel | ed agai nst t he appel | ant
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based on the | egal evidence on record. After going
t hr ough t he concurrent finding of t he
Court, in the inpugned judgrment on the charges franed
agai nst the appellant, we are of the view that the
confirmation of the judgmet and order of conviction
and sentence is perfectly legal and valid and does not
call for our interference.
Accordingly, we disniss this appeal and direct the
appel lant to surrender before the trial court fortwith
to undergo the remmining period of sentence inposed by
the trial court. If he does not surrender before the
trial court, as directed by this Court,

| ear ned District Judge may t ake necessary

are

not

Revi si ona

t hen

st eps

provi ded under t he Code of Crim nal Procedure

i ssuing a body warrant to arrest himand send himto
jail to undergo the remaining period of sentence and a
report shall be submitted in this regard within two
weeks fromthe date of receipt of a copy of this order

for our perusal

(R BANUMATHI )

NEW DELHI
JANUARY 20, 2015
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| TEM NO. 101 COURT NO. 12 SECTION | I B
SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS
Crimnal Appeal No(s) . 443/ 2010
HANEEFA Appel | ant (s)
VERSUS
STATE OF KERALA & ANR Respondent ( s)

(Wth appln. (s) for permi ssion to conmpound the offence and office

t he

as

by



report)

Date : 20/01/2015 This appeal was called on for hearing today.

CORAM :
HON BLE MR. JUSTI CE V. GOPALA GONDA
HON BLE MRS. JUSTI CE R. BANUMATHI
For Appellant(s) M. MK Sreegesh, Adv.
For M. A Venayagam Bal an, Adv.
For Respondent (s) M. M T. George, Adv.
Ms. Kavitha K T., Adv.
RR- 2 M. S. Gowt haman, Adv. (Not Present)

UPON hearing the counsel the Court nmde the follow ng
ORDER

The appeal is dismssed in ternms of the signed order

Wil e hearing this appeal, certain glaring facts
have cone to our notice. The alleged affidavit dated
18. 12. 2009 said to have been sworn by the victimand
filed on 20.01.2010 by M. S. Gowt harman, Advocate on
Record stating therein that the applicant-victimhas

married with the accused-appellant. That the victim

girl assured to cone forward and give an affidavit in
this regard for the purpose of conmpoundi ng the offence
and that the appellant and the victimare living as
husband and wife along with the child. Along with the
said application, an affidavit allegedly sworn in by
the victimwas also filed. On the basis of the said
application, |leave was granted and the appellant was
granted bail on 8.03.2010. The relevant portion of the

statenent is extracted herei nbel ow

"I'n the meanwhil e the applicant victim

girl Sahi da and accused Haneefa had
decided to live together as Husband and
wife along with the child. Pursuant to
their decision to live together, the
accused Haneefa got married the applicant
victimgirl Sahida as per custom Now the
accused Haneefa and the applicant victim
girl Sahida are living together as husband
and wife as a famly in their village."

To ascertain t he correctness of t he sai d affidavit



al | egedly sworn in t he victim this

by

28.08. 2014 had directed t he State to

act ual position with regard to t he claim

accused-appel l ant. Further, on 4.09.2014, we directed

the Assistant Sessions Judge, Kozhi kode to exam ne the

victimand subnit a detailed report. Pursuant to our

direction, t he Assi st ant Sessi ons Judge
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Addi tional), Kozhi kode has exam ned the victimgirl

and has subnmitted his report. The Assistant Sessions

Judge has examined the victimgirl and recorded her

deposition. The forwarded letter fromthe Assistant

Sessions Judge along with the translated copy of the
statement of the victimwas produced in the Court by

| earned counsel for the State. By perusal of the said

report it appears that the victimhas said to have

made a statenent before the | earned Assistant Sessions
Judge that the appellant-Haneefa has never approached
her for the settlenent of the case and that he has not

marri ed her. She further st at ed t hat she has

signed the statenment of fact stating that she and the

appel | ant are l'iving t oget her as husband and

Since the false affidavit is the basis for getting the
| eave granted by allow ng the special |eave petition

and obtained the bail fromthis Court, we find that

there is prima facie a case for comitting perjury by
filing the false affidavit on behalf of the victim

hence, we have to take necessary action for filing of
a false affidavit, which amounts to interference with
the adnministration of justice of this Court, anmpunts
to crinminal contenpt as defined under Section 2(c)(ii)

1971 for which we are
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of the Contenpt of Courts Act,

required to initiate contenpt proceedi ngs agai nst the

counsel M. S. Gaut haman and al so

appel | ant for t he reason t hat such an

Court

ascertain

on
t he

of t he

(Third

not

wi fe.

agai nst

application

t he



could not be filed by the above | earned Advocate on

Record without the aid and assistance of him Because

t he bai | was grant ed on t he basi s of t he fal se
affidavit alleged to have been filed by the appellant

and he is the beneficiary of this Court’s Order dated

8.03. 2010, hence, we direct the Registry to issue show

cause notice to both of themcalling upon themto show

cause as to why Cont enpt pr oceedi ngs shal | not be
initiated against themfor the perjury alleged to be
committed by themand list the matter after service of
notice on themis conplete to hear them and pass an
appropriate order in accordance with lawin relation

to the crimnal contenpt proceedings.

(S. K RAKHEJA) ( MALA KUVARI SHARMA)
COURT MASTER COURT MASTER
(Signed order is placed on the file)



