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| TEM NO. 33 COURT NO. 11 SECTI ON | VA
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (CGivil) No(s).27828/2010

(Fromthe j udgenment and order dated 02/09/2010 in WP No.
18462/ 2010 of The H GH COURT OF KARNATAKA AT BANGALORE)
NI RVALA Petitioner(s)
VERSUS
NAGARATHNAMMVA & ORS. Respondent ( s)

(Wth prayer for interimrelief)
Date: 19/10/2010 This Petition was called on for hearing today.
CORAM :
HON BLE MR. JUSTICE G S. SI NGHV
HON BLE MR JUSTI CE ASOK KUVAR GANGULY
For Petitioner(s) M. S.N Bhat, Adv.

For Respondent (s)

UPON hearing counsel the Court nmade the foll ow ng
ORDER

The petitioner is aggrieved by order dated 2.9.2010 passed by
the | earned Single Judge of the Karnataka H gh Court, who all owed
the wit petition filed by respondent No.1, set aside the order of
I X Additional Cty Cvil and Sessions Judge, Bangal ore di sm ssing
the application filed by respondent No.1 under Order 1 Rule 10(2)
of the Code of Civil Procedure (CPC) and accepted her prayer for
transposition of def endant No. 6 in O S No. 2060 of 2008 as

plaintiff No.2.

Respondent No. 1 filed sui t for decl ari ng gift deed dat ed

16. 3. 2006 executed in favour of the petitioner as null and void and
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al so for declaring her as absolute owner of the suit property.
Respondent No. 6 her ei n, who is sai d to be t he adopt ed son
respondent No.1, was inpleaded as defendant No.6 in the suit with
an assertion t hat she may appl y for his transposition as
plaintiff. In paragraph 5 of the plaint, respondent No.1l averred
as under: -

"The defendant No.6, H. N. Venkatachala is the adopted son
of the plaintiff is arrayed as defendant, since the

fam |y arrangenent in the matter of distribution of
properties and settlement deeds nade anongst plaintiff,
def endant No.1, and defendant No.5 and defendant No.6 are
wi thin the personal know edge of famil|ly nmenbers nore
particularly well acquainted with the famly affairs. In

of

co-



order to place true and correct facts, the defendant No.6
is made a formal defendant. This plaintiff reserves
right to transpose the defendant No.6 as co plaintiff in
the course proceedi ngs by maki ng necessary application.”

After service of sunmons and filing of witten statenment by
the petitioner, respondent No.1 filed an application under Order 1
Rule 10(2) read with Section 151 CPC for transposition of defendant
No.6 as co-plaintiff. The sane was dism ssed by the trial Court
with the observation that if the plaintiff is unable to take care
of the suit, she cannot be pernmitted to pursue her cause by adding
def endant No.6 as co-plaintiff.

The | earned Single Judge referred to the judgnent of the Privy
Counci | in Bhupendra Narayan Sinha v. Rajeswar Prasad Bakhat AR
1931 Privy Council 162 and Kiran Tandon v. Allahabad Devel opnent
Aut hority and another (2004) 10 SCC 745 and hel d that respondent
No.1l was legally entitled to seek transposition of defendant No. 6
as co-plaintiff and the trial Court gravely erred in refusing to
accept her request.

We have heard | earned counsel for the petitioner and perused
the record. In our view, the H gh Court has correctly interpreted
Order 1 Rule 10(2) CPC for entertaining the prayer of respondent
No.1 for transposition of defendant No.6 as co-plaintiff because
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their interest in the suit were common and respondent No.1 had
al r eady reserved her right to make a prayer for i mpl eadi ng
defendant No.6 as co-plaintiff.

Wth t he above observati on, t he speci al | eave petition is
di smi ssed
(Satish K Yadav) (Phool an Wati Arora)

Court Master Court Master



