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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL No. 8065 COF 2009

V. KRl SHNAKUVAR .. APPELLANT

VERSUS
STATE OF TAM L NADU & ORS. .. RESPONDENTS

Wth

ClVIL APPEAL No. 5402 OF 2010

JUDGVENT

S. A BOBDE, J.

These two Civil Appeals are preferred against the judgnment of Nationa
I
Consuner Di sputes Redressal Commission (hereinafter referred to as the
“NCDRC ) rendering a finding of nmedical negligence against the State of Taml
Nadu, its Governnent Hospital and two Governnent Doctors and awardi ng a sum
of Rs.5,00,000/- to V. Krishnakumar. Civil Appeal No. 8065 of 2009 is preferred

by V. Krishnakumar for enhancenment of the anount of conpensation. CGv
il

Appeal No. 5402 of 2010 is preferred by the State of Tam | Nadu and anot her

agai nst the judgnment of the NCDRC. As facts of both the appeals are sane, we

are di sposing the appeals by this common judgnent.

2. On 30.8.1996, the appellant V. Krishankumar’s wife Laxm was admitted

in Governnent Hospital for Wonen and Children, Egnore, Chennai (hereinafter
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referred to as the "Hospital"). Against the normal gestation period of 38 to 40
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weeks, she delivered a premature female baby in the 29 th week of pregnancy.
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The baby wei ghed only 1250 grams at birth. The infant was placed in an incubator
in intensive care unit for about 25 days. The mot her and the baby were
di scharged on 23.9.1996. A fact which is relevant to the issue is, that the baby

was adni ni stered 90-100% oxygen at the tinme of birth and underwent bl ood

exchange transfusion a week after birth. The baby had apneic spells during the



first 10 days of her life. She was under the care of Respondent No.3 - Dr.

S. Gopaul , Neo-paediatrician and Chief of Neo Natology Unit of the Hospital and
Respondent No.4 - Dr. Duraiswanmy of the Neo Natology Unit of the Hospital. The
Respondent No.2 is the Director of the Hospital, which is established and run by
the Respondent No.1 - State of Tami|l Nadu under the Departnent of Health.

3. The baby and the nother visited the hospital on 30.10.1996 at the
chronol ogi cal age of 9 weeks. Follow up treatnent was adm nistered at the hone

of the appellant by Respondent No.4, the Government Doctor, Dr. Durai swany
during home visits. The baby was under his care from4 weeks to 13 weeks of
chronol ogi cal age. Apparently, the only advice given by Respondent No.4 was to
keep the baby isolated and confined to the four walls of the sterile roomso that
she could be protected frominfection. What was conpl etely overl ooked was a
wel | known nedi cal phenonenon that a premature baby who has been

adm ni st ered suppl enental oxygen and has been given blood transfusion is prone
to a higher risk of a disease known as the Retinopathy of Prematurity (hereinafter
referred to as ‘ROP’), which, in the usual course of advancenent nakes a child
blind. The Respondent No.3, who was al so a Governnent Doctor, checked up the
baby at his private clinic at Purassai wakkam Chennai when the baby was 14-15

weeks of chronol ogi cal age al so did not suggest a check up for ROP
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4. One thing is clear about the disease, and this was not contested by the

| earned counsel for the respondents, that the disease occurs in infants who are
prematurely born and who have been adnini stered oxygen and bl ood transfusion

upon birth and further, that if detected early enough, it can be prevented. It is
said that prematurity is one of the nobst conmon causes of blindness and is

caused by an initial constriction and then rapid gromh of blood vessels in the
retina. When the bl ood vessel s | eak, they cause scarring. These scars can |ater
shrink and pull on the retina, sonetinmes detaching it. The di sease advances in
severity through five stages - 1, 2, 3, 4 and 5 (5 being ternminal stage). Medica
literature suggests that stage 3 can be treated by Laser or Cryotherapy treatnent
in order to elimnate the abnornmal vessels. Even in stage 4, in sone cases, the
central retina or macula remains intact thereby keeping intact the central vision

When the disease is allowed to progress to stage 5, there is a total detachnent



and the retina becones funnel shaped | eading to blindness. There is anple
medi cal literature on the subject. It is, however, not necessary to refer all of it.
Sone material relevant to the need for check up for ROP for an infant is:

"All infants with a birth weight | ess than 1500 gns or gestational age
| ess than 32 weeks are required to be screened for ROP." 1

Appl ying either paraneter, whether weight or gestational age, the child
ought to have been screened. As stated earlier, the child was 1250 gns at birth
and born after 29 weeks of pregnancy, thus naking her a high risk candidate for
ROP.
5. It is undisputed that the relationship of birth weight and gestational age

to ROP as reproduced in NCDRC s order is as foll ows:

1 AlIM Report dated 21.8.2007
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"Most ROP is seen in very lowbirth weight infants, and the incidence is
inversely related to birth weight and gestational age. About 70-80% of
infants with birth weight | ess than 1000 gns show acute changes, whereas
above 1500 gns birth weight the frequency falls to Il ess than 10%"
6. Again, it seens that the child in question was clearly not in the category
where the frequency was | ess than 10% si nce the baby was bel ow 1500 gns. In
fact, it is observed by the NCORC in its order that the discipline of medicine
reveals that all infants who had undergone | ess than 29 weeks of gestation or
wei gh I ess than 1300 gns shoul d be exam ned regardl ess of whet her they have
been adm nistered oxygen or not. It is further observed that ROP is a visually
devastative di sease that often can be treated successfully if it is diagnosed in
time.
7. The need for a nedical check up for the infant in question was not
seriously disputed by the respondents.
8. The mai n defence of the respondents to the conplaint of negligence
agai nst the appellant’s claimfor conpensation was that at the tinme of delivery
and managenment, no deformities were mani fested and the conpl ai nant was gi ven
proper advice, which was not followed. It was argued on behal f of the respondent
that they had taken sufficient precautions, even against ROP by nmentioning in the

di scharge sunmary as foll ows:

"Mt her confident; Inforned about alarmsigns; 1) to continue breast
feeding 2) To attend post natal O P. on Tuesday."

9. It nmust, however, be noted that the discharge summary shows that the

above witing was in the nature of a scrawl in the corner of the discharge



summary and we are in agreenent with the finding of the NCDRC that the said

remarks are only a hastily witten general warning and not hing nore. After a
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stay of 25 days in the hospital, it was for the hospital to give a clear indication as

to what was to be done regarding all possible dangers which a baby in these

ci rcunst ances faces. It is obvious that it did not occur to the respondents to
advi se the appellant that the baby is required to be seen by a paediatric

opht hal nol ogi st since there was a possibility of occurrence of ROP to avert

per manent blindness. This di scharge summary neither discloses a warning to the
infant’s parents that the infant m ght devel op ROP agai nst which certain
precautions nust be taken, nor any signs that the Doctors were thensel ves
cautious of the dangers of devel opnent of ROP. We are not prepared to infer
from*Inforned about alarms signs’ that the parents were cautioned about ROP in
this case. W find it unfortunate that the respondents at one stage took a stand
that the appellant did not follow up properly by not attending on a Tuesday but
claim ng that the nother attended on a Wednesday and even contesting the fact
that she attended on a Wednesday. It appears |like a desperate attenpt to cover

up the gross negligence in not exanm ning the child for the onset of ROP, which is a
standard precaution for a well known condition in such a case. In fact, it is not
di sputed that the Respondent No.3 attended to and exam ned the baby at his
private clinic when the baby was 14-15 weeks and even then did not take any

step to investigate into the onset of ROP. The Respondent No.4 also visited the
appel lant to check up the baby at the hone of the appellant and there are
prescriptions issued by the said Respondent No.4, which suggests that the baby
was i ndeed under his care from4 weeks to 13 weeks.

10. The NCDRC has relied on the report dated 21.8.2007 of the All India
Institute of Medical Sciences, New Del hi (hereinafter referred to as “"AIIMS). In
pursuance of the order of the NCDRC, a nedical board was constituted by All M
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consisting of five nmenbers, of which, four are ophthal nol ogi cal specialists. The

board has given the follow ng opinion:-

"A premature infant is not born with Retinopathy of Prematurity (ROP), the
retina though inmature is normal for this age. The ROP usually starts
devel opi ng 2-4 weeks after birth when it is mandatory to do the first
screening of the child. The current guidelines are to exanine and screen
the babies with birth wei ght<1500g and <32 weeks gestational age,

starting at 31 weeks post-conceptional age (PAC) or 4 weeks after birth



whi chever is later. Around a decade ago, the guidelines in general were the
same and the premature babies were first exam ned at 31-33 weeks

post - concepti onal age or 2-6 weeks after birth.

There is a general agreenent on these above guidelines on a national and
international |evel. The attached annexure expl ains sone authoritative
resources and guidelines published in national and international literature
especially over the | ast decade.

However, in spite of ongoing interest world over in screening and
managenent of ROP and advanci ng know edge, it nmay not be possible to
exactly predict which premature baby will develop ROP and to what extent
and why."
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Revi ew of literature of ROP screening guidelines

Who to

screen

<1500gns birth
wei ght or <32
wks GA or higher
<1500g birth

wei ght or <32
wks GA or hi gher

Year Sour ce First

Screeni ng

31 wks PCA or 4
wks after birth
whi chever | ater
31 wks PCA or
3-4 wks after

bi rt h whi chever
earlier

32 wks PCA or
4-5 wks after

bi rt h- whi chever
earlier

2006 Aneri can
Acadeny of
Pediatrics et al.
2003 Jalali S et al
I ndian J
Opht hal nol ogy
2003 Azad et al. JIMA <1500g birth
wei ght or <32
wks GA or higher

2002 Aggarwal R et. 32 wks PCA or <1500 gm birth
Al I ndian J. 4-6 wks after wei ght or <32
Pedi atrics birth whi chever wks GA
earlier
1997 Aneri can 31-33 wks PCA <1500 gm birth
Acadeny of or 4-6 wks after wei ght or <28
Paedi atrics et al. birth wks GA or hi gher
1996 Maheshwari R et 32 wks PCA or 2 <1500 gm birth
al . National Med. wks after birth wei ght or <35
J. India whi chever is wks GA or
earlier 02>24 hrs
1988 Cryot her apy 4-6 wks after <1250 gns birth

ROP G oup

birth

wei ght

One thing this report reveals clearly and that is that in the present case the onset
of ROP was reasonably foreseeable. W say this because it is well known that if a

particul ar danger could not reasonably have been anticipated it cannot be said
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that a person has acted negligently, because a reasonabl e nman does not take

precauti ons agai nst unforeseeabl e circunstances. Though it was fairly suggested
to the contrary on behalf of the respondents, there is nothing to indicate that the
di sease of ROP and its occurrence was not known to the nedical profession in the

year 1996. This is inportant because whether the consequences were



foreseeabl e or not nust be neasured with reference to know edge at the date of

the all eged negligence, not with hindsight. W are thus satisfied that we are not

| ooking at the 1996 accident with 2007 spectacles. 2

11. It is obvious fromthe report that ROP starts developing 2 to 4 weeks

after birth when it is mandatory to do the first screening of the child. The baby in
question was admtted for a period of 25 days and there was no reason why the

mandat ory screening, which is an accepted practice, was not done. The report of

the AII M5 (supra) states that ‘it may not be possible to exactly predict which
premature baby will devel op ROP and to what extent and why'. This in our view
underscores the need for a check up in all such cases. In fact, the screening was

never done. There is no evidence whatsoever to suggest to the contrary.
It

appears fromthe evidence that the ROP was di scovered when the appellant went
to Mumbai for a personal matter and took his daughter to a paediatrician, Dr.

Raj i v Khandar for giving DPT shots when she was 4= nonths. That Doct or

suspected ROP on an examination with naked eye even w thout know ng the
baby’s history. But, obviously Respondent Nos.3 and 4 the Doctors entrusted with

the care of the child did not detect any such thing at any tine. The hel pl es
s

parents, after detection got the baby' s eyes checked by having the baby

exam ned by several doctors at several places. Traumat i sed and shocked, they
2 See Roe v. Mnister of Health [1954] 2 B 66 and the discussion in ‘Medical Negligence

M chael Jones, 4th Edition, Sweet & Maxwell, London 2008 at page 270.
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rushed to Puttaparthy for the blessings of Shri Satya Sai Baba and the baby was

anest hetically exami ned by Dr. Deepak Khosla, Consultant, Departnent of
Opht hal nol ogy at Baba Super Specialty Hospital at Puttaparthy. Dr. Khosla did not
take up the case since the ROP had reached stage 5. After com ng back from
Puttapart hy, the baby was exanined by Dr. Tarun Sharma alongwith the retina

team of Shankar Netral aya, who were al so of the sane opinion. The parents
apparently took the baby to Dr. Nanperunal Swany of Arvind Hospital, Mdurai

who advi sed agai nst surgery, stating that the baby’'s condition was unfavourabl e

for surgery. The appellant then learnt of Dr. Mchael Tresse, a renowned expert in
Reti nopathy treatnent for babies in the United States. He obtained a reference
fromDr. Badrinath, chief of Shankar Netral aya and took his only child to the

United States hoping for some ray of |ight. The appel | ant incurred enornous



expenses for surgery in the United States but to no avail
12. Havi ng gi ven our anxi ous consideration to the matter, we find that no

fault can be found with the findings of the NCDRC which has given an unequivoca

finding that at no stage, the appellant was warned or told about the possibility of

occurrence of ROP by the respondents even though it was their duty to do so.
Neither did they explain anywhere in their affidavit that they warned of the

possibility of the occurrence of ROP knowing fully well that the chances of such

occurrence existed and that this constituted a gross deficiency in service, nor did

they refer to a paediatric ophthal nol ogi st. Further it may be noted that
Respondent Nos. 3 & 4 have not appealed to this Court against the judgnent of
the NCDRC and have thus accepted the finding of nedical negligence against

t hem

Deficiency in Service

13. In the circunmstances, we agree with the findings of the NCDRC that the
respondents were negligent in their duty and were deficient in their services in
not screening the child between 2 to 4 weeks after birth when it is nmandatory to
do so and especially since the child was under their care. Thus, the negligence
began under the supervision of the Hospital i.e. Respondent No.2. The

Respondent Nos. 3 and 4, who checked the baby at his private clinic and at the
appel l ant’ s hone, respectively, were also negligent in not advising screening for
ROP. It is pertinent to note that Respondent Nos. 3 and 4 carried on their own
private practice while being in the enpl oynent of Respondent No. 2, which was a
violation of their terms of service.

Conpensati on

14. The next question that falls for consideration is the conpensati on which
the respondents are liable to pay for their negligence and deficiency in service.
The child called Sharanya has been rendered blind for life. The darkness in her
life can never be really conpensated for in noney ternms. Blindness can have
terrible consequences. Though, Sharanya nmay have parents now, there is no

doubt that she will not have that protection and care forever. The fanm |y bel ongs
to the nmiddle class and it is necessary for the father to attend to his work.
Undoubt edly, the nother woul d not be able to take Sharanya out everywhere and

is bound to | eave the child alone for reasonable spells of time. During this tine,

it



i s obvious that she would require help and maybe later on in life she would have
to totally rely on such help. It is therefore difficult to inmagi ne unhi ndered
marriage prospects or even a regular career which she nay have ot herw se

pursued with ease. She may also face great difficulties in getting education. The
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parents have already incurred heavy expenditure on the treatnent of Sharanya to

no avail. It is, thus, obvious that there should be adequate conpensation for the
expenses already incurred, the pain and suffering, |ost wages and the future care
that woul d be necessary while accounting for inflationary trends.
15. There is no doubt that in the future Sharanya would require further
medi cal attention and would have to incur costs on nedicines and possible
surgery. It can be reasonably said that the blindness has put Sharanya at a great
di sadvantage in her pursuit for making a good living to care for herself.
16. At the outset, it may be noted that in such cases, this court has rul ed out
the conputation of conpensation according to the multiplier nethod. (See
Bal ram Prasad vs. Kunal Saha, (2014) 1 SCC 384 and Nizami s Institute of Medica
Sci ences vs. Prashant S. Dhananka and Ot hers, (2009) 6 SCC 1.
The court rightly warned agai nst the straightjacket approach of using the
mul tiplier method for cal cul ati ng danages i n nmedi cal negligence cases.
Quantification of Conpensation
17. The principle of awardi ng conpensation that can be safely relied onis
restitutio in integrum This principle has been recognized and relied on in Ml ay
Kumar Ganguly vs. Sukumar Mikherjee, (2009) 9 SCC 221 and in Bal ram
Prasad’ s case (supra), in the follow ng passage fromthe |atter:
"170. Indisputably, grant of conpensation involving an accident is within the
realmof law of torts. It is based on the principle of restitutio in integrum
The said principle provides that a person entitled to damages shoul d, as
nearly as possible, get that sum of nobney which would put himin the sanme
position as he would have been if he had not sustained the wong. (See
Li vi ngstone v. Rawyards Coal Co.)."

An application of this principle is that the aggrieved person should get that sum of

nmoney, which would put himin the sane position if he had not sustained the
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wong. It nmust necessarily result in conpensating the aggrieved person for the

financial |oss suffered due to the event, the pain and suffering undergone and the
liability that he/she would have to incur due to the disability caused by the event.

Past Medi cal Expenses



18. It is, therefore, necessary to consider the | oss which Sharanya and her
parents had to suffer and also to make a suitable provision for Sharanya's future.
19. The appel lant - V. Krishnakumar, Sharanya’'s father is the sole earning
menber of a mddle class family. Hs wife is said to be a qualified accountant,
who had to sacrifice her career to attend to the constant needs of Sharanya.
Sharanya’'s treatnment and the litigation that ensued for al nbst two decades has
been very burdensonme on account of the prolonged physical, nental and financia
har dshi ps, which her parents had to undergo. It appears that the tota
expenditure incurred by the appellant fromthe date of the final verdict of the
NCDRC (27.5.2009) until Decenber, 2013 is Rs.8,13,240/-. The aforesaid amunt

is taken fromthe uncontroverted statenent of expenditure submitted by the

appel l ant. The appell ant has stated that he had incurred the foll owi ng expenditure

for Sharanya's treatment, for which there is no effective counter, till Decenber,
2013:
Medi cal Anount Supporting
Expenses Docunent
a)Till Decenber 28, 63,771/ - Exhi bit P1-P4
2003
b) January 2004- 2,57, 600/ - Annexure A-8
Cct ober 2007
€)27.5.2009 to 8, 13, 240/ - I.A No.2 of 2014 in
Decenber 2013 Civil Appeal No. 8065 of
2009
d)January 2014 - 2,03, 310/ - Based on |I.A No.2 of
March 2015 2014 in Cvil Appeal No.
8065 of 2009
Total (a)+(b)+(c) 41, 37,921/ -
+(d)
12
20. Since there is no reason to assune that there has been any change in the

expenditure, we have cal cul ated the expenditure from January 2014 to March

2015 at the sanme rate as the preceding period. In addition, we also deemit fit to
award a sumof Rs. 1,50,000/- in lieu of the financial hardship undergone
particularly by Sharanya’ s nother, who becane her primary caregiver and was

thus prevented from pursuing her own career. In Spring Meadows Hospital and

Another v. Harjol Ahluwalia [1998 4 SCC 39] this court acknow edged the

i mportance of granting conpensation to the parents of a victimof medica

negligence in lieu of their acute mental agony and the lifelong care and attention
they would have to give to the child. This being so, the financial hardship faced by
the parents, in terns of |ost wages and tine nust al so be recogni zed. Thus, the

above expenditure nust be all owed.



21. We accordingly direct that the above amount i.e. Rs.42,87,921/- shall be
paid by the Respondent Nos.1 to 4. In addition, interest at the rate of 6% p. a.
shall be paid to the appellant fromthe date of filing of the petition before the
NCDRC till the date of paynent.

Future Medi cal Expenses

22. Goi ng by the uncontroverted statenment of expenditure for the period from
the final verdict of the NCDRC to Decenber, 2013, the nonthly expenditure is
stated to be Rs. 13,554/-, resulting in an annual expenditure of Rs. 1,62, 648/-.
Havi ng perused the various heads of expenditure very carefully, we observe that
the medi cal costs for Sharanya's treatment will not remain static, but are likely to
rise substantially in the future years. Sharanya's present age is about 18 = years.
If her life expectancy is taken to be about 70 years, for the next 51 years, the
anount of expenditure, at the sane rate will work out to Rs. 82,95,048/-. It is
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therefore inperative that we account for inflation to ensure that the present val ue

of conpensation awarded for future medical costs is not unduly diluted, for no

fault of the victimof negligence. The inpact of inflation affects us all. The val ue of
today’s rupee should be determined in the future. For instance, a sumof Rs. 100
today, in fifteen years, given a nodest 3% inflation rate, would be worth only
Rs.64.13. In Wlls v. WlIls3 the House of Lords observed that the purpose of

awarding a lunp sum for danages for the costs of future care and | oss of future
earnings was to put the plaintiff in the same financial position as if the injury had
not occurred, and consequently the courts had the difficult task of ensuring that

the award maintained its value in real terns, despite the effect of inflation
Apportioning For Inflation

23. Inflation over time certainly erodes the value of noney. The rate of
inflation (Wolesale Price | ndex-Annual Variation) in India presently is 2 percent 4
as per the Reserve Bank of India. The average inflationary rate between 1990-91

and 2014-15 is 6.76 percent as per data fromthe RBI. In the present case we are

of the viewthat this inflationary principle nust be adopted at a conservative rate
of 1 percent per annumto keep in mind fluctuations over the next 51 years.

The forrmula to compute the required future anmount is cal cul ated using the

standard future value formul a: -

FV

PV x (1+r)n

PV Present Val ue



rate of return
time period

r
n

Accordingly, the amount arrived at with an annual inflation rate of 1 percent over
51 years is Rs.1,37,78,722.90 rounded to Rs.1, 38, 00, 000/ -.

3 [1999] 1 A . C 345.

4 Handbook of Statistics, Reserve Bank of India

14
Conparative | aw

24. This Court has referred to case | aw from a nunber of other mgjor
comon | aw jurisdictions on the question of accounting for inflation in the

conmput ation of awards in nedical negligence cases. It is unnecessary to discuss it

in detail. It is sufficient to note that the principle of apportioning for inflationary

fluctuations in the final |lunp sumaward for damages has been uphel d and

applied in nunerous cases pertaining to nedical negligence. In the United States
of America, nost states, as in Ireland and the United Kingdom require awards for
future medical costs to be reduced to their present value so that the damages can
be awarded in the formof a one-tinme lunp sum The |eading case in the United

St ates, which acknow edges the inpact of inflation while calcul ati ng danages for
medi cal negligence was Jones & Laughlin Steel Corporation v. Pfeifer5, wherein
that court recogni zed the propriety of taking into account the factors of present
val ue and inflation in danage awards. Similarly, in O Shea v Riverway Tow ng
Co. 6, Posner J., acknow edged the probl em of personal injury victinms being

severely underconpensated as a result of persistently high inflation

In Taylor v. O Connor7, Lord Reid accepted the inportance of apportioning for
inflation:

"It will be observed that | have nore than once taken note of present
day conditions - in particular rising prices, rising renuneration and
high rates of interest. | amwell aware that there is a school of

t hought which holds that the | aw should refuse to have any regard to
inflation but that cal cul ati ons shoul d be based on stable prices, steady
or slowy increasing rates of renuneration and | ow rates of interest.

That nust, | think, be based either on an expectation of an early
return to a period of stability or on a nostalgic reluctance to recognise
change. It appears to ne that sone people fear that inflation will get

(1983) 462 US 523
(1982) 677 F.2d 1194, at 1199 (7th Gir)
[1971] A.C. 115

~N O Ol
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worse, some think that it will go on nuch as at present, some hope
that it will be sl owed down, but conparatively few believe that a
return to the old financial stability is likely in the foreseeable future
To take any account of future inflation will no doubt cause
complications and nmake estinates even nore uncertain. No doubt
we should not assume the worst but it would, |I think, be quite
unrealistic to refuse to take it into account at all."



In the same case Lord Mourris of Borth-y-Gest al so upheld the principle of taking
into account future uncertainties. He observed:
"It is to be remenbered that the sumwhich is awarded will be a
once-for-all or final amount which the wi dow nmust deploy so that to
the extent reasonably possible she gets the equival ent of what she
has lost. A |earned judge cannot be expected to prophesy as to future
monetary trends or rates of interest but he need not be unni ndful of
matters which are conmon know edge, such as the uncertainties as
to future rates of interest and future |levels of taxation. Taking a
reasonabl e and realistic and common-sense view of all aspects of the
matter he nmust try to fix a figure which is neither unfair to the
reci pient nor to the one who has to pay. A learned judge night well
take the viewthat a recipient would be ill-advised if he entirely
ignored all inflationary trends and if he applied the entire sum
awarded to himin the purchase of an annuity which over a period of
years woul d give hima fixed and predeterm ned sum w t hout any
provi sion which protected himagainst inflationary trends if they
devel oped. "
More recently the Judicial Committee of the UK Privy Council in Sinon v. Hel not8
has unequi vocal | y acknow edged the principle, that the lunp sum awarded in
medi cal negligence cases should be adjusted so as to reflect the predicted rate of
i nflation.
25. Accordingly, we direct that the said amount i.e. Rs.1,38,00,000/- shall be
paid, in the formof a Fixed Deposit, in the name of Sharanya. W are inforned
that the said anmount would yield an approxi mate annual interest of Rs.

12, 00, 000/ -.

8 [2012] UKPC 5
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26. We find fromthe inpugned order of the NCDRC that the conpensation

awarded by that Forumis directed to be paid only by Respondent Nos. 1 and 3

i.e. the State of Tami| Nadu and Dr. S. CGopaul, Neo-pediatrician, Governnent

Hospital for Wnen & Children, Egnore, Chennai. No reason has been assigned

by the Forum for relieving Respondent Nos.2 and 4. Dr. Durai swami, Neo
Nat ol ogy Unit, Governnent Hospital for Wnen & Children, Egnore, Chennai

who al so treated Sharanya during the course of his visits to the house of the

appel | ant .

27. It is settled law that the hospital is vicariously liable for the acts of its
doctors vide Savita Garg vs. National Heart Institute, (2004) 8 SCC 56, also

followed in Balram Prasad’s case (supra). Similarly in Achutrao Hari bhau Khodwa

v. State of Maharashtra, (1996) 2 SCC 634 this court unequivocally held that the



state would be vicariously liable for the damages which may beconme payabl e on
account of negligence of its doctors or other enployees. By the sane neasure, it
is not possible to absolve Respondent No. 1, the State of Tam | Nadu, which

est abli shes and administers such hospitals through its Departnent of Health, from

its liability.

Apportionnment of Liability
28. In the circunstances, we consider it appropriate to apportion the liability
of Rs. 1,38,00,000/- anbng the respondents, as follows:

Rs. 1, 30, 00, 000/ - shall be paid by Respondent Nos. 1 and 2 jointly and
severally i.e. The State of Tami| Nadu and the Director, Governnment Hospital for

Wonren & Chil dren, Egnore, Chennai; and
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Rs. 8,00,000/- shall be paid by Respondent Nos. 3 and 4 equally i.e. Rs.

4,00,000/- by Dr. S. Gopaul, Neo- pediatrician, Government Hospital for Wnen &
Chil dren, Egnore, Chennai and Rs. 4,00,000/- by respondent no. 4 i.e. Dr.
Dur ai sarmy, Neo Natol ogy Unit, Governnment Hospital for Wnen & Children
Egnore, Chennai

The above nentioned anount of Rs. 1,38, 00,000/- shall be paid by Respondent

Nos. 1 to 4 within three nonths fromthe date of this Judgnent otherw se the said
sumwoul d attract a penal interest at the rate of 18% p. a.

29. Further, we direct that the anount of Rs. 42,87,921/- in lieu of past
medi cal expenses, shall be apportioned in the followi ng manner:

a) Respondent Nos. 1 and 2 are directed to pay Rs. 40,00,000/- jointly,
alongwith interest @6% p.a. fromthe date of filing before the NCDRC, and

b) Respondent Nos. 3 and 4 are directed to pay Rs. 2,87,921/- in equa
proportion, alongwith interest @6%p.a. fromthe date of filing before the
NCDRC

30. In the event the Respondent Nos. 1 and 3 have made any paynent in
accordance with the award of the NCDRC, the sane nay be adjusted.

31. Accordingly, G vil Appeal No. 8065 of 2009 is allowed in the above terns

and Civil Appeal No. 5402 of 2010 is dism ssed. No costs.



[ JAGDI SH SI NGH KHEHAR]

...... J.
[S. A. BOBDE]
NEW DELHI ,
JULY 1, 2015
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SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS
G vil Appeal No('s) . 8065/ 2009
V. KRI SHNAKUVAR Appel I ant (s)
VERSUS
STATE OF TAM L NADU &ORS. Respondent ( s)
W TH
C. A. No. 5402/2010
Date : 01/07/2015 These appeal s were called on for pronouncenent
of today.
For Appell ant(s) M. N khil Nayyar, Adv.
( CA 8065/ 09) M . Gaut am Nar ayan, Adv.
Ms. Asmita Singh, Adv.
M. T. Harish Kumar, Adv.
For Respondent (s) M . Subr anoni um Prasad, AAG
( CA 8065/ 09) M. B. Balaji, Adv.
M . Rakesh Sharnma, Adv.
Ms. R Shase, Adv.
(C. A No. 5402/10) M. Gautam Narayan, Adv.
Ms. Asmita Singh, Adv.

Hon' bl e M. Justice S. A Bobde pronounced the reportable
j udgnent of the Bench conprising Hon'ble M. Justice Jagdi sh Singh

Khehar and H s Lordshi p.

Givil Appeal No. 8065  of 2009 is al | owed and Givil Appeal
No. 5402 of 2010 is dismissed in ternms of the signed reportable
j udgnent .
( MEENAKSHI  KOHLI ) (JASW NDER KAUR)
COURT MASTER COURT MASTER

[ Signed reportable judgnent is placed on the file]
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