REPORTABLE
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NOQ(S).729-732 CF 2010
RAJI B RANJAN & ORS. APPELLANT( S)
VERSUS
R VIJAYKUMAR RESPONDENT( S)
JUDGVENT

A K SIKR, J.

These appeals are filed by four appellants, who were
arrayed as accused persons in the conplaint case No.183/2007 filed
by the respondent herein before the Court of Judicial Mgistrate
No.Il, Tiruchirapalli, Tam | Nadu. The conplaint has been filed under
Sections 120-B, 468, 420 and 500 of the Indian Penal Code (for

short "the IPC ). The |earned Judicial Mugistrate took cogni zance of
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the said conplaint and summoned t he appellants. The appellants
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(who were arrayed as accused Nos. 3, 4, 5 and 6) chall enged the

sai d summoni ng orders and sought quashnment of the conpl aint by
2

filing petition under Section 482 of the Code of Criminal Procedure
(for short "the Cr.P.C. ) inasmuch as according to themthe allegations
in the conplaint did not make out any offence under the aforesaid
provi sions of the IPC, the conplainant had neither any |ocus stand

nor any legal status to prefer any such conplaint; the appellants
bei ng public servants and Gazetted officers of the State Governnent

of Chhattisgarh, no such crimnal proceedings could be initiated

agai nst them w thout prior sanction fromthe appointing authority as



per Section 197 of the C.P.C ; and the conplaint was blatant m suse
and abuse of the process of Court which was filed by the

conpl ai nant after exhausting the civil remedies in which he had
failed. The Hi gh Court, after exam nation of the matter, has not
found any nerit in any of the aforesaid contentions raised by the

appel l ants and, consequently, dismnissed their petitions.

2. Bef ore we advert to the subm ssions of the appellants, which are
mrror inmage of what was argued before the High Court, it would be
appropriate to traverse through the relevant facts and events | eading
to the filing of the said conplaint by the conplainant. These are as

under :

The Chhattisgarh State Electricity Board (for short ’'the

CSEB’' ) issued an advertisenent inviting tender (N T) bearing No.
3

T- 136/ 2004 dated 02.06.2004 for its work at Hasedeo Ther nal

Power Station (Korba West) towards Designing, Engineering,

Testing, Supply, Erection & Conm ssion of HEA Ignition system

The applications received there under were required to be

processed in three stages successively nanely; Part-1 (EMD); Part-I
(Techno-Commercial Criteria) and Part 11l (Price Bid). The
respondent herein subnmitted an application on 26.08.2004 as Chi ef
Executive Oficer of Ms Control Electronics India (CEl) requesting
for Tender Docunent. The application was rejected on the ground

t hat it was acconpani ed by i nconpl ete docunent s i.e.
non- subm ssi on of documentary evi dence of past performance and
experience of the respondent. The respondent nmade a conpl ai nt

dat ed 06.09. 2004 agai nst appellant No. 3 herein alleging that the
Tender Docunents were not issued to the respondent. It was
foll owed by several letters requesting for issuance of Tender
Docunent s. He was inforned that rather than pressurising the
appel l ants here or other officials, he should furnish docunents as
per pre-qualifying condition of the Tender. In response thereto, vide
his letter dated 05.11.2004, the respondent filed a copy of purchase

order dated 28.01.2002 placed by Jharkhand State El ectricity Board



(for short "the JSEB') and assured to supply other documentary

evi dence (performance report) subsequently. On such assurance,

the Tender Docunents were issued to the respondent. The
respondent vide his letter dated 08.12.2004, nentioned that the

Per f ormance Report was enclosed in Part-11. However, the said

report was not found enclosed and even after repeated requests
fromthe CSEB to furnish docunents, respondent did not fulfill the
necessary requirenent. As the respondent did not submit the
necessary docunents, the CSEB sought the infornmation fromthe

Chi ef Engi neer of JSEB (arrayed in the conplaint as accused No. 2)
vide letter dated 10.12. 2004 about the perfornmance of the

respondent. Appel  ant No. 2 herein was al so deputed to get the
desired information from JSEB. After nmeeting the officials of JSEB
appel lant No. 2 subnmitted his report stating that the works carried out
by the respondent were not satisfactory as many defects were found
therein. As per the appellants, even technical expertise was sought
fromSE (ET& ) KW (CSEB) and found that the respondent was not
technically suitable as per the technical vetting and conparative
data of SE (ET& ) KWletter dated 04.02.2005. On that basis, tender
of the respondent was rejected. The appellants subnmit that as an
outburst, in not getting the Tender in his favour, the respondent
made conplaints alleging irregularities to various fora including the
State CGovernnent, which ordered the CSEB to conduct an enquiry.

The CSEB submitted its report on 21.02.2006 stating that there were
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no such irregularities and that the respondent had not furnished the
necessary docunments despite repeated requests. At this stage, the
respondent filed the Cvil Suit (26-A/06) before the G vil Judge
Class-11, Korba against the CSEB. However, the respondent noved

an application seeking to withdraw the said suit. In any case he did
not appear on the date fixed and accordingly the suit was disnissed
for non-prosecution on 12.09. 2006. The respondent herein then
filed a Wit Petition No.2951 of 2006 before the Chhattisgarh Hi gh
Court which was dism ssed on 25.06. 2007. Even costs of

Rs. 25, 000/ - was inposed while dismssing the wit petition with the



observations that it was abuse of the process of Court. Thereafter,

SLP No. 15897 of 2007 was preferred by the respondent which al so

came to be dism ssed vide order dated 14.09.2007. After the
exhaustion of these renedies, albeit unsuccessfully, the respondent
filed a conplaint before KK Nagar P.S., Thirucharapalli, Tanil

Nadu. The police authorities refused to register the sane on the

ground that it is a civil dispute. It is, thereafter, that the respondent
filed the said Crimnal Conplaint under Sections 120-B, 468, 420 &

500 | PC before the trial Court, which was registered as C.C. No.

183/07 and the trial Court issued sunmons to the appellants herein

and accused No.1 (Successful Bidder) & accused No. 2 (then Chief

Engi neer, JSEB). Petitions of the appellants seeking quashi ng of
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the said conpl aint have been disnissed by the order of the High

Court, which is inpugned before us.

3. A reading of the said conplaint reveals the foll ow ng broad

al l egations levelled by the respondent:

(a) The respondent/conpl ai nant all eges that the appellants and
accused No.1 (Successful Bidder) & accused No. 2 (then
Chi ef Engi neer, JSEB) had conspired secretly to disentitle the
conmpl ai nant’ s conpany by creating a discredit and for the said
pur pose, they were in constant touch so as to create the said
Performance Report Cum Certificate, which was issued by

accused No. 2.

(b) The respondent/conpl ai nant all eges that the said conspiracy
started with an agreenent entered into by the 1 st accused and
the appellants herein and they planned to fabricate the said
certificate dated 28.12.2004. For this purpose, accused No. 2
was approached so as to tailor the certificate totally
di screditing the CEl (Conpany of the Conplainant) with
reference to supply and service relationship with Patratu

Thermal Power Station (for short 'the PTPS ) and JSEB

(c) The respondent/conpl ai nant all eges that the said Certificate
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cum Report is false, fabricated, notivated and nal afi de and
the sane was contrary to the mnutes of neeting that the
conpl ai nant and his officials had with the officials of PTPS and
JSEB. He further alleges that for the said reasons, the

accused No. 2 was denpted from his post.

(d) The respondent/conpl ai nant all eges that on suspicion of such
Certificate Cum Report, the conplainant visited the CSEB and
on verifying about the same, he found that the said tender was
bei ng given to Conpany of the 1 st accused against the
Conpl ai nant’ s Conpany and so he wote a letter to the Chief
Secretary and Chairnman of JSEB for verifying and cancelling

such certificate. He also wote to nany officials of the CSEB.

(e) The respondent/conpl ai nant alleges that the said Certificate is
perse defamatory as agai nst the conplainant’s conpany and is
a crude attenpt to favour accused No.1 by spoiling the inmage
of the Conpl ai nants conpany. He further alleges that this
caused a wongful loss to the conplainant’s conpany by
robbing its due chance to get a contract for the Boiler Plant

Units at Korba.

4. After recording prelimnary evidence, the Mgistrate took cogni zance

of the conplaint which order was challenged in the High Court.

Before the High Court, the appellants, inter alia, contended that the
al | egati ons made by the respondent under Sections 120-B, 468, 420

& 500 of I PC pertained to the award of tender in favour of accused
No.1 in which the respondent was also a conpeting party. It was

al so pl eaded that the said conplaint has been | odged as an
afterthought, having failed in the civil suit for injunction which was
di snmissed and |ikewi se, after unsuccessful attenmpt to challenge the
award of contract in favour of accused No.1 as the wit petition of the
respondent was di snissed by the Hi gh Court. Thus, the |odgi ng of
compl ai nt before Judicial Mgistrate-11, Tiruchirapalli was nothing but

abuse of process of law The appellants al so contended that the



respondents herein had no | ocus standi nor any |l egal status to prefer
the said conplaint, as CEl is not a registered conpany, having a

I egal entity. The appellants further relied on Naresh Kumar Madan

v. State of MP., (2007) 4 SCC 766 wherein it has been held that an
enpl oyee working in the Electricity Board is covered under the
definition of ‘Public Servant’ and State of Mharashtra v. Dr.

Budhi kot a Subbarao, (1993) 2 SCC 567 for the proposition that the
absence of sanction order fromthe appropriate authority under
Section 197 C.P.C for prosecuting a public servant, vitiates the

pr oceedi ngs.

5. The respondent refuted the aforesaid subnissions by arguing that
the appellants herein had deliberately conspired and had committed
the of fences against the conplainant and therefore he has a right to
| odge a conplaint for the offences committed by the appellants al ong
with accused No. 2 (Chief Engineer, JSEB) in rejecting the tender
submitted by the conplainant with a view to accept the tender of the
1st accused. It was argued that they conspired and created fal se
docunent with an idea of rejecting the claimof the conplainant. The
respondent further submitted that conplainant’s |locus standi as a
conmpany was not questioned in the earlier proceedings before the
Chhattisgarh H gh Court and that the Judicial Mgistrate had applied
his mnd and after satisfying hinself that the conpl ai nant/respondent
has got legal status to |odge the said conplaint, had taken
cogni zance of the offences committed by the accused persons. It
was al so contended that the question of obtaining sanction under
Section 197 Cr.P.C. will not arise in so far as the present conpl ai nt
concerned, as the accused are charged for conspiracy, cheating,
crimnal breach of trust and defamation. He further submitted that
his allegation in the conplaint pertained to the fabrication of the
Certificate-cum Report dated 28.12.2004 whi ch was used agai nst

himin rejecting his tender and 1 st accused was favoured with the
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award of work. Therefore, they had comitted of fences agai nst the

compl ai nant and damaged the reputati on of the respondent/



conpl ai nant .

The Hi gh Court while disnmissing the petition of the appellants

recorded that:

(a) As far as mandatory provisions of Section 197 Cr.P.Cis
concerned, the H gh Court accepted that the appellants are
‘“Public Servants’. It also observed that if the accusation agai nst
the appel |l ants under Sections 120-B, 468, 420 & 500 IPC are
connected with the discharge of their duty viz. if the said acts
had reasonabl e connection with di scharge of his duty then
applicability of Section 197 cannot be di sputed. However, on
goi ng through the allegations in the conplaint, the H gh Court
hel d that even though the appellants are "Public Servant’, the
al | eged of fences commtted by them are cogni zabl e of f ences
are not in discharge of their normal duties, in which conponent
of crimnal breach of trust is found as one of the elenents and

hence the provisions of Section 197 Cr.P.C. are not attracted.

(b) It has al so been observed that the evidence regarding the
al | egati ons made in the conplaint have to be recorded and

gone into by the trial court after the evidence have been
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adduced by the conplainant. It is only thereafter the | ower
Court, can decide as to whether the allegations about the
falsity of the Certificate with conspiracy of accused No. 2 and

the appellants herein are correct or not.

It is clear fromthe above that primarily two questions arise for

consi deration nanely:

(a) Whet her prior sanction of the conpetent authority to prosecute
the appellants, who are adnmittedly public servants, is

mandat ory under Section 197 of the Code?

(b) Whet her, on the facts of this case, the conplaint filed by the
respondent is notivated and afterthought, after |osing the

battle in civil litigation and anounts to mi suse and abuse of



| aw?

We would Iike to remark that having regard to the facts of
this case the two issues are interconnected and narratives would be
over |l appi ng, as woul d becone apparent when we proceed with the

di scussi on hereinafter

8. For this purpose, we would first like to point out that the H gh Court

has itself taken note of the judgnent of this Court in the Case of
12

Naresh Kumar Madan (supra) to hold that the appellants are
covered by the description of public servants within the nmeaning of
Section 21 of |PC Fol | owi ng observations therefrom have been

quot ed:

"The officers of the State Electricity Board are required to
carry out public functions. They are public authorities.
Their action in one way or the other may entail civil or
evil consequences to the consuners of electrica

energy. They may prosecute a person. They are

enpowered to enter into the house of the Board's
CONsumers. It is only for proper and effective
exerci se of those powers, the statute provides that

they woul d be public servants, wherefore a | ega

fiction has been created in favour of those

enpl oyees, when acting or purported to act in

pursuance of any of the provisions of the Act within

t he meani ng of Section 21 of the Indian Penal Code.

I ndi an Penal Code denotes various persons to the

public servants. It is, however, not exhaustive. A
person nmay be public servant in terns of another
statute. However we may notice that a person, who,

inter alia, is in the service or pay of the Governnent
established by or under a Central, Provincial or State
Act, would also conme within the purview thereof.

Section 2 (1) (c) of the 1988 Act also brings within its
enbrace a person in the service or pay of a

corporation established by or under a Central Act."

9. The question is of the applicability of Section 197 of the Code. Said

provision with which we are concerned is reproduced bel ow

"Prosecution of Judges and public servant. (1) Wen any
person who is or was a Judge or Magistrate or a public
servant not renovable fromhis office save by or with the
sanction of the Governnent is accused of any ofence
al l eged to have been committed by himwhile acting or
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purporting to act in the discharge of his official duty, no
Court shall take cogni zance of such offence except with
t he previous sanction-

(a) In the case of a person who is enployed, or as the
case may be, was at the time of commi ssion of the



10.

11.

12.

al | eged of fence enployed, in connection with the
affairs of the Union, of the Central Governnent;

(b) in the case of a person who is enployed or, as the

case nmay be, was at the tine of commission of the

al | eged of fence enployed, in connection with the

affairs of a State, of the State CGovernnent."
This provision nakes it clear that if any offence is alleged to have
been conmitted by a public servant who cannot be renoved from
the office except by or with the sanction of the Governnent, the
Court is precluded fromtaking cognizance of such of fence except

with the previous sanction of the conpetent authority specified in

this provision.

The sanction, however, is necessary if the offence all eged agai nst
public servant is conmitted by him"while acting or purporting to act
in the discharge of his official duties”. In order to find out as to
whet her the alleged offence is conmmtted while acting or purporting
to act in the discharge of his official duty, follow ng yardstick is
provided by this Court in Dr. Budhi kota Subbarao (supra) in the
fol |l owi ng words
"If on facts, therefore, it is prima facie found that the act or
om ssion for which the acizsed was charged had
reasonabl e connection with discharge of his duty then it
nmust be held to be official to which applicability of Section
197 of the Code cannot be disputed.”
This principle was explained in sone nore detail in the case of
Raghunat h Anant Govil kar v. State of Maharashtra, which was
decided by this Court on 08.02.2008 in SLP (Crl.) No.5453 of 2007
in the followi ng manner:

"On the question of the applicability of Section 197 of the
Code of Criminal Procedure, the principle laid down in two

cases, nanely, Shreekantiah Ramayya Munipalli v. State
of Bonbay and Anrik Singh v. State of Pepsu was as
fol | ows:

It is not every offence conmitted, by a public servant that
requires sanction for prosecution under Section 197 (1) of
Crimnal Procedure Cod; nor even every act done by him

while he is actually engaged in the perfornance of his
official duties; but if the act conplained of is directly
concerned with his official duties so that, if questioned, it
could be clainmed to have been done by virtue of the

of fice, then sanction would be necessary.



13.

14.

The real question therefore, is whether the acts

compl ai ned of in the present case were directly

concerned with the official duties of the three public
servants. As far as the offence of criminal conspiracy

puni shabl e under Sections 120-B read with Section 409 of

the Indian Penal Code is concerned and al so Section 5(2)

of the Prevention of Corruption Act, are concerned they
cannot be said to be of the nature nentioned in Section

197 of the Code of Criminal Procedure. To put it shortly, it
is no part of the duty of a public servant, while discharging
his official duties, to enter into a crimnal conspiracy or to
indulge in crimnal nisconduct. Want of sanction under
Section 197 of the Code of Crinminal Procedure is,

therefore, no bar."

Li kewi se, in Shanbhoo Nath Msra v. State of U P. and others,
15

(1997) 5 SCC 326, the Court dealt with the subject in the foll ow ng
manner :

"5. The question is when the public servant is alleged

to have cormitted the offence of fabrication of record

or msappropriation of public fund etc. can be said to

have acted in discharge of his official duties? It is not

the official duty of the public servant to fabricate the

fal se record and mi sappropriate the public funds etc.

in furtherance of or in the discharge of his officia

duties. The official capacity only enables himto

fabricate the record or m sappropriate the public fund

etc. It does not nean that it is integrally connected or

i nseparably interlinked with the crine comritted in

the course of sane transaction, as was believed by

the | earned Judge. Under these circunstances, we

are of the opinion that the view expressed by the High

Court as well as by the trial Court on the question of

sanction is clearly illegal and cannot be sustained."
The ratio of the aforesaid cases, which is clearly discernible, is that
even while discharging his official duties, if a public servant enters
into a crimnal conspiracy or indulges in crimnal msconduct, such
m sdenmeanor on his part is not to be treated as an act in discharge
of his official duties and, therefore, provisions of Section 197 of the
Code will not be attracted. In fact, the H gh Court has dism ssed the
petitions filed by the appellant precisely with these observations
nanely the allegations pertain to fabricating the false records which
cannot be treated as part of the appellants normal official duties.

The Hi gh Court has, thus, correctly spelt out the proposition of |aw.

The only question is as to whether on the facts of the present case,
the sane has been correctly appli ed. If one looks into the

al | egati ons made in the conplaint as stand al one all egati ons,



probably what the High Court has said may seemto be justified.
However, a little deeper scrutiny into the circunstances under which
the conplaint came to be filed woul d denonstrate that allegation of
fabricating the false record is clearly an afterthought and it becones
nore than apparent that the respondent has chosen to |l evel such a
make belief allegation with sole notive to give a shape of crimnality
to the entire dispute, which was otherwise civil in nature. As noted
above, the respondent had in fact initiated civil action in the form of
suit for injunction against the award of the contract in which he
failed. Order of civil court was challenged by filing wit petition in the
H gh Court. Pl ea of the respondent was that the action of the
Department in rejecting his tender and awarding the contract to
accused No.1 was illegal and notivated. Wit petition was al so
di smissed with cost. These orders attained finality. It is only
thereafter crimnal complaint is filed with the allegation that accused
No.1 is favoured by creating a false certificate dated 28.12. 2004.
W woul d dilate this discussion with some el aboration, hereinafter

15. As al ready pointed abovei7tender was floated by the CSEB and the

CEl herein was one of the parties who had submtted its bid through

t he respondent. However, tender conditions nentioned certain
conditions and it was necessary to fulfill those conditions to become
eligible to submt the bid and have it considered. As per the

appel l ants, tender of the respondent was rejected on the ground that

pl ant and equi pnent erected by the respondent at Patratu Thernal

Power Station, Patratu, Jharkhand was not functioning well. This

i nformati on was received by the Tender Conmittee from JSEB

When the report was sought by CSEB in Decenber, 2004, the

Tender Conmittee took the view that the respondent did not fulfill the
pre-qualifying conditions and rejected his tender. Before doing so,
the respondent was asked tine and again to send the perfornmance

report which he had pronised but he failed to conply even when he

had assured to do the needful. In fact, that itself was sufficient to

reject that bid of the respondent as it was non conmpliant with the



tender conditions. Still, in order to verify the claimof the respondent
and to consider his bid on nerits, though not strictly required, the
appellant R C. Jain was deputed to get the desired information from
JSEB. He nmet the officials of JSEB and subnmitted his report to the
effect that the works carried out by the respondent at Patratu

Thermal Power Station was not satisfactory. Even, Shri B.M Ram

General Manager of the said Power Station furnished his report
18

dated 28.12.2004 wherein it was summed up that due to the defects

in the scanning system supplied by the respondent, generation had

been adversely effected and the said Electricity Board was not

satisfied with the equi pnent supplied by the respondent. In spite of

the aforesaid material, the tender Conmittee acted with caution and
even the technical expertise was sought. Even the report of the
techni cal experts went against the respondent as it opined that the
respondent was not technically suitable on the technical vetting and
compar ati ve dat a. On the basis of the aforesaid material, the
respondent’s tender docunent was not opened and returned and he

was i nfornmed accordingly. Al'l this has clearly happened in
furtherance of and in discharge of the official duties by the appellant.
In the facts of the present case, we are of the view that allegations of
fabricating the records are nischievously nmade as an afterthought,

just to give colour of crimnality to a civil case.

16. As poi nted out above, the respondent had even filed the civil suit
chal l engi ng the decision of the Electricity Board in returning his
tender docunents on the ground that the sane were not as per
pre-qualifying conditions of the tender. He had thus resorted to the
civil remedy. However, he failed therein as for the reasons best

known to him he sought to withdrew the same and accordingly the
19

same was di snissed for non-prosecution. It is trite that once the suit
is withdrawn, that acts as constructive res judicata having regard to
the provision of Order XXIIl Rule 1 of the Code of Civil Procedure.
Al 'so, when suit is dismissed under Order | X Rule 8 CPC, fresh suit

under Order I X Rule 9 is barred. The legal inplication would be of



that the attenpt of the respondent in challenging the decision of the
Tender Committee in not considering his tender renai ned unfaulted.

Even when the respondent hinself invited order of disnmissal in the
civil suit, curiously enough, he filed a wit petition against the order
passed in the civil court dismssing his suit for non-prosecution, but
the sane was al so dism ssed by the H gh Court on 25.06.2007 and

even a cost of Rs.25,6000/- was inposed on the respondent as the

said wit petition was perceived by the H gh Court as ’abuse of

process of the court’. SLP preferred by the respondent was al so

di snmissed by this Court on 14.09. 2007. It is only thereafter the
respondent filed the crimnal conplaint out of which present
proceedi ngs emanate. No doubt, the respondent in his conplaint

has right to colour his conplaint by levelling the allegations that the
appel l ants herein fabricated the records. However, on the facts of

this case, it becones difficult to eschewthis allegation of the
respondent and we get an uncanny feeling that the contents of FIR

with these allegations are a postscript of the respondent after |osing

the battle in civil proceedi ngs which were taken out by him
chal l enging the action of the Department in rejecting his tender.

When he did not succeed in the said attenpt, he cane out with the

al | egations of forgery. It is thus becomes clear that the action of the
respondent in filing the crimnal conplaint is not bonafide and

anounts to msuse and abuse of the process of |aw

17. In State of Haryana v. Bhajan Lal, 1992 Supp (1) SCC 335, this
Court has laid down principles on which Court can quash the

crimnal proceedi ngs under Section 482 of Cr.P.C. These are as

fol | ows:

"102. (1) Where the allegations nmade in the first information
report or the conplaint, even if they are taken at their
face value and accepted in their entirety do not prima
facie constitute any offence or nake out a case agai nst
t he accused.

(2) Where the allegations in the first information report and

other materials, if any, acconpanying the FIR do not

di scl ose a cogni zabl e offence, justifying an investigation
by police officers under Section 156 (1) of the Code
except under an order of a Magistrate within the purview
of Section 155 (2) of the Code.



(3) Where the uncontroverted allegations nade in the FIR or
compl aint and the evidence collected in support of the
same do not disclose the conm ssion of any offence and
make out a case agai nst the accused.

(4) Where the allegations in the FIR do not constitute a
cogni zabl e of fence but constitute only a non-cogni zabl e
of fence, no investigation is permtted by a police officer
wi thout an order of a Magistrate as contenpl ated under
Section 155 (2) of the Code.
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(5) Where the allegations made in the FIR or conplaint are
so absurd and inherently inprobable on the basis of
whi ch no prudent person can ever reach a just
conclusion that there is sufficient ground for proceeding
agai nst the accused.

(6) Where there is an express |egal bar engrafted in any of
the provisions of the Code or the Act concerned (under
which a crimnal proceeding is instituted) to the
institution and continuance of the proceedi ngs and/ or
where there is a specific provision in the Code or the Act
concerned, providing efficacious redress for the
gri evance of the aggrieved party.

(7) Where a crimnal proceeding is manifestly attended with
mal a fide and/ or where the proceeding is maliciously
instituted with an ulterior notive for weaking vengeance

on the accused and with a viewto spite himdue to
private and personal grudge."

Principle Nos.6 and 7 are clearly applicable in the present case.

18. Having regard to the circunstances narrated and expl ai ned above,
we are also of the viewthat attenpt is nade by the respondent to
convert a case with civil nature into crimnal prosecution. In a case
like this, H gh Court would have been justified in quashing the
proceedi ngs in exercise of its inherent powers under Section 482 of
the Code. It would be of benefit to refer to the judgnent in the case
of Indian Gl Corpn. v. NEPC India Ltd. and others, (2006) 6 SCC
736, wherein the Court adversely comented upon this very
tendency of filing crinminal conplaints even in cases relating to

comrercial transaction for which civil remedy is available is
22

avai |l abl e or has been availed. The Court held that the follow ng

observations of the Court in this behalf are taken note of:

"13. Wiile on this issue, it is necessary to take notice of a
growi ng tendency in business circles to convert purely

civil disputes into criminal cases. This is obviously on
account of a prevalent inpression that civil |aw renedies

are tinme consum ng and do not adequately protect the
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interests of lenders/creditors. Such a tendency is seen in
several famly disputes also, leading to irretrievable
breakdown of marriages/famlies. There is also an

i npression that if a person could sonehow be entangl ed

in a crimnal prosecution, there is a |ikelihood of iminent
settlenent. Any effort to settle civil disputes and cl ai ns,
whi ch do not involve any criminal offence, by applying
pressure through crimnal prosecution should be

deprecated and di scouraged. In G Sagar Suri v. State

of U P., (2000) 2 SCC 636, this Court observed: (SCC p.
643, para 8)

"It is to be seen if a matter, which is essentially of a civi
nature, has been given a cloak of crimnal offence.

Crimnal proceedings are not a short cut of other

renedi es available in law. Before issuing process a
crimnal court has to exercise a great deal of caution. For
the accused it is a serious matter. This Court has laid
certain principles on the basis of which the Hi gh Court is
to exercise its jurisdiction under Section 482 of the Code.
Jurisdiction under this section has to be exercised to
prevent abuse of the process of any court or otherw se to
secure the ends of justice."

14. Wiile no one with a legitimte cause or grievance
shoul d be prevented from seeki ng renedi es available in
crimnal law, a conplainant who initiates or persists with a
prosecution, being fully aware that the crimna
proceedi ngs are unwarranted and his renedy lies only in
civil law, should hinmself be made accountable, at the end
of such misconceived crimnal proceedings, in
accordance with law. One positive step that can be taken
by the courts, to curb unnecessary prosecutions and
harassnment of innocent parties, is to exercise their power
under Section 250 CrPC nore frequently, where they
di scern malice or frivolousness or ulterior notives on the
23

part of the conplainant. Be that as it may."

In I nder Mohan Goswami and another v. State of Uttarancha
and others, (2007) 12 SCC 1, the Court reiterated the scope and
anbit of power of the Hi gh Court under Section 482 of the Code in

the foll owi ng words

"23. This Court in a nunber of cases has laid down the

scope and anbit of courts’ powers under Section 482

CrPC. Every Hi gh Court has inherent power to act ex

debito justitiae to do real and substantial justice, for the
adm nistration of which alone it exists, or to prevent abuse
of the process of the court. |Inherent power under Section
482 Cr PC can be exercised

(i) to give effect to an order under the Code;
(ii) to prevent abuse of the process of court, and
(iii) to otherw se secure the ends of justice.

24. I nherent powers under Section 482 CrPC though

wi de have to be exercised sparingly, carefully and with
great caution and only when such exercise is justified by
the tests specifically laid dowmn in this section itself.
Authority of the court exists for the advancenent of
justice. If any abuse of the process leading to injustice is



brought to the notice of the court, then the could would be
justified in preventing injustice by invoking inherent
powers in absence of specific provisions in the statute.

Di scussi on of deci ded cases

25. Reference to the follow ng cases woul d reveal that

the courts have consistently taken the view that they nust
use this extraordinary power to prevent injustice and
secure the ends of justice. The English courts have al so
used i nherent power to achieve the sane objective. It is
generally agreed that the Crown Court has inherent power
to protect its process fromabuse. In Connelly v. DPP, 1
1964 AC 1254 Lord Devlin stated that where particul ar
crimnal proceedings constitute an abuse of process, the
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court is enmpowered to refuse to allow the indictnent to
proceed to trial. Lord Salmon in DPP v. Hunmphrys, 1977
AC 1 stressed the inportance of the inherent power when
he observed that it is only if the prosecution amunts to
an abuse of the process of the court and is oppressive
and vexatious that the judge has the power to intervene.
He further mentioned that the court’s power to prevent
such abuse is of great constitutional inportance and
shoul d be jeal ously preserved.

46. The court nust ensure that crimnal prosecution is not
used as an instrunent of harassnent or for seeking

private vendetta or with an ulterior notive to pressurise
the accused. On analysis of the aforenentioned cases,

we are of the opinion that it is neither possible nor
desirable to lay down an inflexible rule that woul d govern
the exercise of inherent jurisdiction. Inherent jurisdiction
of the High Courts under Section 482 CrPC though wi de

has to be exercised sparingly, carefully and with caution
and only when it is justified by the tests specifically laid
down in the statute itself and in the aforenentioned

cases. In view of the settled | egal position, the inpugned

j udgnent cannot be sustained."”

20. As a result, these appeals are allowed. Oder of the H gh Court is
set aside. Consequent |y, cogni zance taken by the | earned
Magi strate and orders summoni ng the appellants as accused is

hereby set aside resulting into the disnissal of the said conplaint.

There shall however be no order as to costs.

J.
(J. Chel ameswar)
L
(A K Sikri)
New Del hi
Cct ober 14, 2014.
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