u I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 2130 OF 2009

SURESH ... APPELLANT( S)
VERSUS
THE STATE OF KARNATAKA . .. RESPONDENT( S)
ORDER
1. Thi s appeal is directed agai nst t he j udgnent and

order passed by the High Court of Karnataka in Crimna

Revi si on No. 374 of 2007, dat ed 15. 07. 2008. By t he
i mpugned j udgnment and order, the Hi gh Court has partly

allowed the Crimnal Revision and has confirmed the order

of conviction and sentence for the offences punishable

under Sections 337 and 338 of the Indian Penal Code, 1860

(for short, "the | PC"). The Hi gh Court has further
confirnmed the order of conviction but set aside the order

of sentence for the offence puni shabl e under Section 279

of the IPC, and has set aside the order of conviction and

sentence passed for the offence punishabl e under Section

187 of the Motor Vehicles Act, 1988 (for short, "the MW/

Act").
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2. The brief facts of the prosecution case are that on

31.03. 2003 at about 9:00 p.m the appellant was driving a
bus in a rash and negligent nanner and dashed the bus

against a road side tree. As a result of the accident,
t he passengers traveling in the bus sustained injuries.
After the accident the appellant did not take steps to
provide nmedical aid to the injured passengers and did not
informthe police about the accident. A First Information

Report was regi stered on t he i nstance of an i njured



passenger .

3. After t he conpl etion of t he i nvestigation

char gesheet was filed agai nst t he appel | ant for t he
of f ences puni shabl e under Sections 279, 337 and 338 of

the 1PC read with Section 187 of the MV Act. Thereafter

the appel |l ant appeared before the Trial Court and after

both sides were heard, charges were framed. The charges

were read over and explained to the appellant who pl eaded

not guilty. Accordingly, the case was committed to Trial

4. In order to substantiate the charges framed agai nst

the appellant, the prosecution exam ned 19 w t nesses and

presented 5 docunent s. After t he conpl eti on of
prosecution evidence, the statenent of the appellant was

recorded under Section 313  of t he Code of Crimna
Procedure (for short, "the Code"). The appell ant woul d

submt that the accident was caused due to the nechanica
def ect of t he bus, and one W t ness was exam ned in

def ense evi dence to prove the sane.

5. Upon exani nation of the evidence on record, by its

j udgnent and order dat ed 27.08. 2005, t he Trial Court
convicted the appellant for the offences puni shabl e under

Sections 279, 337 and 338 of the I PC and Section 187 of

the MW Act. The Trial Court sentenced the appellant to

undergo sinple inprisonnent for a period of three nonths

for the offence punishabl e under Section 279 of the |IPC

to undergo sinple inprisonnent for a period of one nonth

for the offence punishabl e under Section 337 of the | PC

to under go simpl e i mpri sonment for a period of three
mont hs for the offence puni shabl e under Section 338 of

the IPC, and also to pay a fine of Rs.500/-, and in

default to undergo sinple inprisonnment for fifteen days

for the offence punishable under Section 187 of the W

Act .



6. Bei ng aggrieved by the said judgment and order passed

by the Trial Court, the appellant preferred an appea

bef ore t he First Appel | ate Court. The First Appel | ate
Court all owed the appeal on the ground that the substance

of t he accusati ons wer e not expl ai ned to t he accused

properly. Accordingly, the First Appellate Court remanded
the matter to the Trial Court for re-trial after framng

t he subst ance of t he accusation afresh and to record

evi dence or additional evidence if necessary.

7. The  Trial Court framed t he subst ance of t he
accusation afresh as per t he directions of t he First
Appel late Court. After carefully perusing the nmaterial on

record, the Trial Court was of the opinion that fresh

evi dence and additional evidence was not necessary in the

i nst ant case as t he prosecution had exam ned al
Wi t nesses except one, who was dropped with the consent of

the appellant. Accordingly, the case was finally heard.

Upon careful exanm nation of the evidence on record, the

Trial Court held that the evidence of the prosecution

wi t nesses including the eye-w tnesses who were passengers

in t he bus, t he doct or who exam ned t he wounded
passengers and t he not or vehicl e i nspect or proved t he

guilt of the accused beyond reasonabl e doubt.

8. By its judgnment and order dated 21.08.2006, the Tria

Court convicted the appellant for the offences punishable

under Sections 279, 337 and 338 of the | PC and Section

187  of t he w Act . The Tri al Court sent enced t he
appel lant to undergo sinple inprisonment for a period of

three nonths for the offence punishable under Section 279
of the IPC, to undergo sinple inprisonnent for a period

of one nmonth for the of fence puni shabl e under Section 337
of the IPC, to undergo sinple inprisonnent for a period
of three nonths for the offence punishabl e under Section
338 of the IPC, and al so to undergo sinple inprisonnent

for a period of fifteen days for the offence punishable



under Section 187 of the W Act.

9. Bei ng aggrieved by the said judgnment and order passed
by the Trial Court, the appellant once again carried the
matter in appeal before the First Appellate Court. The
appel l ant woul d subnmit before the First Appellate Court
that the Trial Court had failed to appreciate that the
acci dent occurred on a busy road and therefore it was not
possi ble for the appellant to have driven the bus in a
rash and negligent nmanner. The appellant woul d further
submit that the prosecution had failed to record fresh or
addi tional evidence before the Trial Court as directed by
the First Appellate Court, and that the Trial Court had
not properly appreciated the evidence on record and the

evi dence of the defense witness.

10. The First Appellate Court held that while remandi ng
t he mat t er, t he First Appel | ate Court had gi ven

discretion to the Trial Court to record fresh evi dence or
addi ti onal evidence if necessary. The Trial Court had not

consi der ed it necessary to record fresh or addi ti ona
evi dence and hence t he same was not necessary. On
car ef ul scrutiny of t he entire oral and docunent ary

evi dence on record, the First Appellate Court confirmed
the order of conviction and sentence passed by the Tria

Court.

11. Being aggrieved by the said judgnent and order passed

by t he Appel | ate Court, t he appel | ant preferred
Crim nal Revi si on Petition bef ore t he Hi gh Court.
Hi gh Court has not found any glaring errors commtted by

the Courts below in appreciation of the evidence, and in

that view of the matter the Hi gh Court has held that it

could not re-appreciate the evidence to arrive at its own

concl usi on. Accordingly, the High Court has confirned the

order of conviction and sentence passed by the Courts

The



bel ow for the of fences puni shabl e under Sections 337 and

338 of the IPC

12. Furt her, whi | e confirm ng t he order of convi ction
passed by the Courts below for the of fence puni shable

under Section 279 of the IPC, the H gh Court has set

asi de the order of sent ence on t he ground t hat

of fence puni shabl e under Section 279 of the I PC was a

m nor of f ence and t her ef or e, when t he appel | ant was
sent enced for t he maj or of f ences puni shabl e under
Sections 337 and 338 of the IPC, there was no need to

sent ence t he appel | ant for t he m nor of f ence under
Section 279 of the |PC

13. However, so far as the conviction for the offence

under Section 187 of the MV Act is concerned, the High

Court has held that the prosecution w tnesses did not

depose before the Trial Court that there was no nob fury

and that the appellant was in a position to take all

r easonabl e st eps to secure medi cal attention for t he

i njured passengers. Furt her, there was no evi dence on
record to show that the appellant had failed to give
information to the police officers on demand. In that
view of the matter, the H gh Court has set aside the
orders passed by t he Courts bel ow for t he of fence

puni shabl e under Section 187 of the M Act.

14. Being aggrieved by the said judgnent and order passed
by the H gh Court, the appellant is before us in this

appeal

15. W have heard the | earned counsels appearing for the

parties to the lis.
16. The | earned counsel for the appellant woul d assai

the judgnent and order passed by t he Hi gh Court and
submit that while remanding the matter to the Trial Court

for re-trial, the First Appellate Court had directed the

t he



Tri al Cour t to record fresh evi dence or addi ti ona

evi dence, however the sanme had not been done. The | earned
counsel for the appellant would further submt that the
Hi gh Court has set aside the order of conviction and
sentence for the offence punishable under Section 279 of
the IPC and in that view of the matter the conviction
under Sections 337 and 338 of the | PC should al so be set
asi de. The | earned counsel would rely upon the judgnent
of this Court in Basappa v. State of Karnataka (2014) 5
SCC 154 wherein it was observed:

"The High Court itself having acquitted the

appel I ant under Section 187 of the MV Act on

the ground of no evidence, whether it was

possible to hold himguilty under Sections 279

and 304-A IPCis itself a seriously doubtfu

question."
17. The | ear ned counsel for t he appel | ant woul d
subnit that the bus was being driven on a busy road and
therefore it was not possible for the appellant to be

driving in a rash and negligent manner. He woul d further

subnmt that the accident was caused due to the nechani ca
defect of the bus, and this was proved by the evidence of

t he def ense wi t ness.

18. Per contra, the | earned counsel appearing for the

respondent - State woul d support the order of conviction

al so

and sentence passed by t he Hi gh Court. The | ear ned

counsel would subnit that the First Appellate Court had

given discretion to the Trial Court to record fresh or

addi tional evidence, and the Trial Court did not consider

it necessary to do  so, and that this poi nt has
sufficiently dealt with by the Courts bel ow The |earned

counsel for the respondent-State would al so subnit that

the Hi gh Court had confirned the conviction and only set

asi de t he sent ence for t he of f ence puni shabl e
Section 279 of the IPC, and therefore this contention of

the appell ant was without nerit.

been

under



19. W& do not find any nmerit in the contentions raised by
the | earned counsel for the appellant. The contentions
rai sed by the | earned counsel for the appellant have been
dealt with sufficiently by the well reasoned orders of
the Courts below. The subm ssion of the |earned counse
for the appellant that the Hi gh Court has set aside the
conviction for the offence punishabl e under Section 279

of the IPCis incorrect, and the High Court has confirmnmed
the conviction and only set aside the sentence for the

of fence on t he ground t hat t he appel | ant
convi cted and sentenced for the major offences punishable

under Sections 337 and 338 of the I PC

20. After going through the judgnment and order passed by
the H gh Court and the Courts bel ow and the subm ssions
of the | earned counsels, we are of the considered opinion
that there is no infirmty in the well reasoned judgnent
and order passed by the Hi gh Court which requires our

i nterference.

21. The appeal, being devoid of any nerit, deserves to be

di smi ssed and is accordingly dism ssed.

22. The concerned authorities are directed to take the
appel | ant into cust ody forthwith to serve

remai ni ng period of sentence, if not already served.

Ordered accordingly.

has

out

been

t he

ail.

(H. L. DATTU)

.............. J.
(ARUN M SHRA)

NEW DELHI ,

SEPTEMBER 08, 2015.
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SURESH Appel I ant (s)



VERSUS

STATE OF KARNATAKA Respondent ( s)

Date : 08/09/2015 This appeal was called on for hearing today.

CORAM :
HON BLE THE CHI EF JUSTI CE
HON BLE MR. JUSTI CE ARUN M SHRA
For Appellant(s) M . Shar anagouda Patil, Adv.
Ms S-1egal Associates, Adv.
For Respondent (s) Ms. Anitha Shenoy, Adv.

UPON hearing the counsel the Court made the follow ng
ORDER

The appeal is dismssed, in terns of the signed order.

The concerned authorities are directed to take the
appel lant into custody forthwith to serve out the remaining
period of sentence, if not already served.

(G V. Ranana) (Vi nod Kul vi)
AR- cum PS Asstt. Registrar
(Signed order is placed on the file)



