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S
JUDGMENT

A K. SIKRI, J.
1. The petitioner herein had filed Wit Petition under Article
226 of t he Constitution in t he Hi gh Court of Madhya P
radesh,
Princi pal Seat at Jabal pur, in t he nat ur e of Public I
nt er est
Litigation. In t hat petition, t he petitioner has chal | enged

t he
validity of Section 3 of the MP. State Co-operative Societies Act,
1960 (hereinafter referred to as t he Act) to t he ext ent

this
provision permts the State Governnment to appoint the Registrar of
the Co-operative Society, as well as Additional Registrar, Joint
Regi strar, Deputy Registrar, Assistant Registrar etc. The petitioner
al so chal | enged proviso added to Section 77 (3)(b) and Section 77
(6) of t he Act as unconstitutional . To put it succinctly,

t he
gri evance of the petitioner was that these provisions provide for
appoi nt nent of per sons not havi ng any educati on in I aw,
t hough
di scharging the judicial function, which was inpermssible and ex-
facie viol ative of Art. 14 and 21 of t he Constitution

The
petitioner had even gi ven suggesti on to t he ef f ect th
at t he

appoi ntments of these presiding officers be nmade in manner presiding
of ficers of the | abour courts are appointed.
2. The Wit Petition was contested by the respondents on various

grounds. In the first place, the very nmaintainability of the Wit
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Petition was assailed on the ground that the petitioner had not
approached the H gh Court with clean hands and had suppressed the

fact that he was a chronic litigant whose various cases were pending

before the Cooperative Court. Theref ore, he had persona

in the mitter. As such, he was not conpetent to file the Wit
Petition in the nature of PIL. On nmerits, it was subnmitted that such
Regi strar, Addl. Registrar etc. function under the supervision of

M P. State Cooperative Tri bunal (in short
The

Chairman of the Tribunal is a judicial officer.
ese

authorities function under the over all superintendence of the High
Court under Art.227 of the Constitution. In several other enactnents
the administrative officers performsuch quasi judicial functions.

3. After considering the subnissions of both the parties, the
Hi gh Court repelled the challenge of the petitioner to the vires of
the aforesaid provisions of the Act and dismissed the Wit Petition

filed by the petitioner.

4. Agai nst t he af oresai d j udgnent ,
Leave
Petition is preferred under Art. 136 of
The

petitioner has appeared in person and filed witten subm ssions.
At

the tine of argunents, he referred to and read out certain portion

of those witten subnm ssions and submtted that he did not have to

say anyt hi ng nor e t han what is cont ai ned

| ear ned

counsel for t he respondents on t he ot her
on the

reasoni ng gi ven by t he Hi gh Court in t he
t to

justify the said order. W have perused the judgnent mnutely and
have al so gone through the witten subm ssions of the petitioner
5. Bef ore adverting to t hese submi ssi ons
ke to
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reproduce the provisions of the Act which are subject matter of the

i nterest
‘the Tribunal ").
Again, both th
present Speci al

t he Constitution

t her ei n.

hand

i mpugned

we

The
relied up
j udgnen
woul d li



present chall enge:

"3. Registrar and other officers.-
(1) The State CGovernnent shall appoint a person to be
the Registrar of Co-operative Societies for the State
and may appoint one or nore officers of the follow ng
categories to assist him nanely:
(a) Additional Registrar of Co-operative Societies;
(b) Joint Registrar of Co-operative Societies;
(c) Deputy Registrar of Co-operative Societies;
(d) Assistant Registrar of Co-operative Societies;
(e) Such other categories of officers as may be
prescri bed.

XXXXXX XXXXXX XXXXXX"

77. Madhya Pradesh State Co-operative Tribunal
(3) (b) O the other two nenbers, one shall be an
of ficer of Co-operative Departnent not bel ow the rank of
Joint Registrar and the other shall be non-officia
cl osely associated with co-operative novenent or an
Advocate or a Pl eader having practical experience for a
period of not less than fifteen years:

Provided that if the State Governnent thinks fit,
the Tribunal may consist of a single person

XXXX XXXXX XXXXX

(6) Notwithstandi ng anyt hing contai ned in sub-section

(4) the State Governnent nmay terminate at any tine, the

appoi ntment of the Chairman or a nenber if, inits

opi ni on, such Chairman or nenber is unable or unfit to

constitute to performthe duties of his office:

Provi ded that no appoi ntnment shall be term nated

under this sub-section unl ess the person whose

appoi ntnment is proposed to be termnated is given

reasonabl e opportunity of show ng cause agai nst such

term nation."
6. Wth this, nowlet us first deal with the argument pertaining
to the validity of Section 3 of the Act. As is clear fromthe
above, Section 3 deals with appointnent of the Registrar of Co-
operative Soci eties as wel | as Addi ti onal Regi strar, Joi nt
Regi strar, Deput y Regi strar, Assi st ant Regi strar etc. As
menti oned above, the plea of the petitioner is that since Registrar

and other officers are performng judicial function under the Act,
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any person to be appointed as Registrar, Joint Registrar etc. has to
be necessarily a | aw person, nanely, a person who has education in
law and is well equipped to discharge such adjudi catory functions.
7. In order to appreciate this contention, we will have to | ook
into the functioning of the Ofice of Registrar under the Act. It is
el aborately explained in the inpugned judgrment of the H gh Court and

no quarrel was nade by the petitioner in respect of that portion of



the judgnent expl aining the schene of the Act. Therefore, we can
briefly restate the sane. Regi strar under the provisions of the
Act is t he executive head of the cooperative novenent which

intended to provide strength to the weaker sections of the comunity

and is based on contribution t hr ough an open door policy.

Regi strar is supposed to be "the friend phil osopher and gui de" and

is required to see that the cooperative novenent remains within

prescribed limt. Sections 8 and 9 of the Act enpower the Registrar

to deal with t he question of regi stration of a soci ety.
Section 10 of the Act, the Registrar has the power to classify the

soci eti es whereas Sections 11 and 12 of the Act deal with the power

of Registrar with regard to anendnent of bye-laws of the society.

Section 18 enpower s t he Regi strar to direct cancel | ati on

registration of the society whereas under Section 18-A of the Act

the Registrar can order de-registration of societies. Under Section

19-A of the Act, the Registrar may declare a person ineligible for
menbership of the society. Section 49-D of the Act deals with the
power of the Registrar to give direction to the society to nake

regul ati ons. Section 53 of the Act enpowers the Registrar to order
suppression of the conmmttee of the society in the contingencies
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The

Under

of

mentioned in sub-section (1) of Section 53. Under the aforesaid

provi sions, thus, the Registrar is discharging pure adm nistrative
functions. Section 57 of the Act deals with the power of Registrar
to seize records of the society in the circunstances whi ch have been
specified in sub-section (1) of Section 57. Section 58 deals with
the power of Registrar to audit or cause to be audited by a person

aut hori zed by Secti on 59 of t he Act enpower s t he
to

conduct an enquiry into t he affairs of t he soci ety

t he
ci rcunst ances enunerated in Section 59(1).

8. However , limted power s are gi ven to t he
to

entertain certain kinds of disputes and take decision thereupon as

Regi strar

Regi strar



well. One such provision is Section 55 of the Act which, inter-

alia, provi des t hat regardi ng terns of enpl oynent,
ki ng

conditions and disciplinary action taken by a Society, if a dispute
ari ses between a Society and its enpl oyees, the Registrar or any

of ficer appoi nt ed by him (not bel ow t he r ank of
tant

Regi strar) shall decide the dispute. Likew se, Section 64 of the Act

provi des that the Registrar shall decide the dispute touching upon

the Constitution, managenent or business, terns and conditions of

enpl oynent of a Society or the liquidation of the Society.

9. The question t hat falls for consi deration is
it

becones inperative to appoint a Registrar with | egal and/or judicia

backdrop keeping in view the aforesaid Scheme of the Act? In an

endeavour to justify the appointnent of a legal person to nman this

of fice, t he petitioner subnitted t hat t he very
and

significance of the functions discharged by the Registrar or his
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noni nee, woul d mani f est t hat know edge of | aw and practice
di spensable to effectively carry out those functions inasmuch as
such presi di ng of ficer is supposed to be conver sant with
provisions of Civil Procedure Code, Law of Evidence, |ndian Pena
Code, Code of Criminal Procedure, etc. It was further submtted
that the functions are such that authority discharging such function
is to be classified as "court” and it is so held by this Court in
the case of Thakur Jugal Kishore v. Sitamarhi Central Co-operative
Bank Ltd. AIR 1967 SC 1494. This decision is foll owed subsequently
in Mukri Gopal an v. Cheppil at Put hanpurayil Aboobacker AIR 1995 SC
2272 and P.Sarathy v. State Bank of India AIR 2000 SC 2023.
10. The petitioner also submitted that the Bonbay Hi gh Court in
the case of Maharashtra Co-operative Courts Bar Associ ation, Bonbay
& Ors. v. State of Maharashtra & Ors. 1990 Mah.L.J. 1064 has held

t hat presi di ng of ficer of t he cooperative court form cadre

Assi s

whet her

nat ure

is

t he

of



subordi nate courts as understood by Art.234 of the Constitution of

I ndi a and State Gover nnment wi | have to t ake action to make
appoi nt nent of t hese presidi ng of ficer in accordance with t he
direction contained in the said Article. In other words, it would

mean that they can be selected by the Maharashtra Public Service

Conmi ssion in consultation with the H gh Court. On that basis, the
petitioner pleads that State Governnment should not be given right to
appoi nt any person as the Registrar etc. The petitioner also went to

t he extent of describing these functionaries as the "Cooperative

Courts" while discharging these duties through no such nonencl ature

is provided in the Act. He also submitted that in the State of
M P. functioni ng of t hese authorities was di smal , creating
6
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unfortunate and pai nful situation which was because the reason that
persons appoi nted were blissful ignorant about the |egal aspects.

They wer e not functi oni ng "i ndependent | y" as wel |, t hou
gh

i ndependence of judiciary was the hallmark of the basic structure of

t he Consti tution. He ar gued t hat with such appoi nt ment s
inmpartiality, i ndependence, fairness and r easonabl eness
is
t hr eat ened and conpr om sed. In support of this ar gunent ,
t he

petitioner has referred to the foll ow ng judgments.

(2010) 11 sCC 11 : UO v. R Gandhi President Madras Bar Assn

(2012) 10 SCC 353: State of Gujarat v. Qujarat Revenue
Tri bunal Bar Assn.

(2013) 1 SCC 745: Namit Sharma v. UO .
11. W have already taken note of the Schenme of the Act and the
role and functioning of the office of the Registrar under the said
Schene. Most of the powers of the Registrar are adm nistrative in
nature. Wile exercising those powers the Registrar is not deciding
any lis. He is one of the main adnministrative functionaries for the
pur poses of carrying out the objectives of the said Act. At the sane
time, the Registrar is also give sone quasi-judicial powers. He,

al so for t hat matter Addi tional / Joi nt/ Deput y/ Assi st ant Regi strar



are, t her ef or e, weari ng t wo hat s, with pr edom nant role of
t he

adm ni strators. It is not t he case of t he petitioner t hat
t he

j udi ci al function shoul d be t aken away from t he Regi strar
nd

assigned to sone other authority. The petitioner has pl eaded for
appoi ntment of a person with | egal background as Registrar etc. to

enabl e hi m to deci de t he di spute bet ween t he parties
ore

effectively, as according to him any person with no |egal/judicial

7
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backgr ound is i ncapabl e of deci di ng t hose cases. However , same
argunents can be pressed by other side in a reverse situation. If a
person with | egal background is appointed to any of these posts,

then his appoi ntnent can be chal |l enged on the ground that such a

person though would be fit to discharge the quasi judicial duties,

but totally unfit to discharge other admi nistrative duties which are

the primary and day to day duties attached to the said office.

12. We woul d have still given sonme wei ghtage to the argument of

the petitioner, had it been a case where order of the Registrar

deci di ng the dispute, was nmade final. That is not so. In fact,

under Chapt er X of the Act, MP. State Cooperative Tribunal is
constituted. This Tribunal consists of the Chairman and two ot her

Menbers. In so far as Chairman is concerned, Section 77 (3) (a)

unanbi guously provides that no person shall be qualified to be the

Chai rman of the Tribunal unless he had been a Judge of a High Court

or has held the office of a District Judge for not less than 5

years. Likewi se, in respect of two Menbers of the Tribunal, Section

77 (3) (b) contains a clear stipulation that one of themshall be an

of ficer of Cooperative Depart nent not below the r ank of Joi nt
Regi strar, and the other shall be non-official closely associated

with the cooperative novenment or an Advocate or a pl eader having

practical experience for a period of not |ess than 15 years. Wth

such a conposition of the Tribunal, which is given power to hear

appeal s from t he orders of t he Regi strar or hi s nom nee, t he



apprehension of the petitioner is adequately taken care of

that in addition to hearing the appeals fromthe orders of the

Regi strar, the Tribunal is also given power of

Sinmlar schenes are provided in various other statutes wherein at

9

Ve find

revi sion and revi ew.

the first |adder of the lis, powers are given to the administrative

authorities to decide the same with provision for appea

t hose orders. One exanpl e is

Unaut hori zed Cccupant s) Act 1971

agai nst
Publ i c
In such

Prem ses

cases

passed by the Estate Oficer and the order of the Estate Oficer is

made anenable to chall enge before the District Judge under Section 9

of that Act. Simlar position can be found under the Land Reforns

Act and vari ous ot her Acts.

13. We enphasi ze, at the cost of repetition

functions are in the sphere of administration and governance with

few addi tional duties having quasi judicial character

situation and nore particularly when a Tri buna

that nost of the

is constituted with

all the trappings of a court, we do not find any fault with the

provi si on of Secti on 3 of the Act enpowering the Governnent

appoi nt persons as Registrars, Joint Registrars,

Deputy Registrars

and Assi st ant Regi strars etc. necessarily with
backgr ound. Challenge to the vires of Section 3 of the Act is
therefore, rejected, upholding the judgnent of the H gh Court on

this issue for our own reasons given hereinabove.

14. In so far as the provisions of Section 77 (3) (b) and Section
77 (6) of the Act are concerned, we hardly see any reason to hold

t hese provi si ons as unconstitutional . Secti on 77

Cooperative Tribunal. As already pointed out above,

consi sts of a Chai rman and two ot her Menbers

person with judicial background.

this tribunal

Chairman is to be a

Chai r man of the Tribunal unless he had been a Judge of a Hi gh Court
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or who held the office of the District Judge for not

9

less than 5

(Eviction of

t he orders are

In such a

to

| egal /j udi ci al

deal s w th t he

No person is qualified to be the



years. Two Menbers of the tribunal are to be appointed as per the

i mpugned provi sions nanely Section 77 (3) (b) of the Act. Schene

shows that out of the two, one would be ‘administrative nmenber’ and
other may be a ‘judicial nenber’ though such nonmenclature is not
specifically assigned. However, it becones clear fromthe provision

whi ch provides that one of the nenbers would be the person not bel ow
the rank of Joint Registrar. It clearly shows that he would be a

person who woul d have worked as Joint Registrar and in that capacity
gai ned experience on adm nistrative side about the functioning of

the cooperative societies. In that capacity, he would have al so

gai ned sone experience of deciding the disputes between the parties

whi ch could be assigned to him CQher nmenber is to be non-officia

and he/ she could be the person who is closely associated with the
cooperative novenent or an Advocate or a pleader with practica
experience for a period of not |ess than 15 years. Therefore, other
menbers can be a person with | egal background. In nutshell, the
tribunal consists of a forner Judge as Chai rman, one nenber who has
hel d high office of Joint Registrar in the departnent and the other
nmemnber ei t her with the | egal backgr ound or a person cl osel y
associ ated with cooperative novenent. We, thus, do not find any
fault with this provision as well.

15. In so far as Section 77 (6) of the Act is concerned, it gives
power to the State Governnent to term nate the appoi ntnent of the
Chairman or a nmenber if, in its opinion, such Chairman or Menber is
unable or unfit to performthe duty of his office. Thus, this power

is given only when the State Governnment forns such an opini on about

10
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the inability or unfitness of such Chairman or Menber to perform
the duties of his office. This opinion may be subjective but has to

be based on objective consideration/nmaterial on record. Since the

State Governnent is the appointing authority, power to renmove has to
necessarily vest in the appointing authority. It is not an ommi bus

or ungui ded/ uncanal yzed power conferred upon t he Gover nnent .

Further, the decision is always subject to judicial review In



given case if the power is exercised arbitrarily or w thout any

material on the basis of which such an opinion is formed, it can be

renedi ed by the court of law It is further significant to nention

t hat provi so to this sub-section (6) of Section 77 provides

addi ti onal saf eguar ds whi ch mandat es foll owi ng pr ocedure
consonance with principle of natural justice by giving reasonable

opportunity of show cause agai nst such term nation. Thus, when such

an action is contenpl ated, the Governnent is under an obligation to
i ssue show cause notice which would necessarily contain the reasons/

material on the basis of which, a belief is nurtured that such

Chai rman or Menber woul d be unable or unfit to continue to perform

the duties of his office. It would be open to the noticee to refute

the same by giving suitable reply. Fi nal opini on woul d be forned
only after eliciting and considering the defence. Therefore, we see

no reason to hold such a provision as unconstitutional. In fact, in

the witten submissions filed by the petitioner, there is no plea or

ground taken by the petitioner on the basis of which the petitioner

seeks to condem these provisions. W, therefore, reject t he prayer
of the petitioner qua on Section 77 (3) (b) and Section 77 (6) of

the Act as well.

11
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16. Havi ng regard to our aforesaid discussion, various argunents
rai sed by the petitioner based on the judgnents cited by himare of
no benefit as those judgnents have no applicability. No doubt the
Regi strar exercising powers under Section 48 of the Bihar and Orissa
Cooperative Societies Act is held to be a Court. It was so stated in
the foll owi ng manner

"It will be noted fromthe above that
the jurisdiction of the ordinary civil and
revenue Courts of the land is ousted under S.57
of the Act in case of disputes which fell under
S.48. A Registrar exercising powers under S. 48
must, therefore, be held to discharge the duties
whi ch woul d ot herwi se have fallen on the ordinary
civil and revenue Courts of the land. The
Regi strar has not nerely the trappings of a Court
but in nmany respects he is given the sane powers
as are given to ordinary civil Courts of the |and
by the Code of G vil Procedure including the
power to sumon and exani he witnesses on oath,
the power to order inspection of docunents, to



hear the parties after framing issues, to review

his own order and even exercise the inherent

jurisdiction of Courts nmentioned in S. 151 of the

Code of Civil Procedure. In such a case there is

no difficulty in holding that in adjudicating

upon a dispute referred under S.48 of the Act,

the Registrar is to all intents and purposes, a

Court discharging the sanme functions and duties

in the same manner as a Court of law is expected

to do."
However, it does not necessarily follow fromthat the Registrar
exerci sing such powers has to be necessarily a person with judicial/
| egal background. That was not even an issue in the aforesaid case.
17. In so far as  judgnent in the case of Mukri gopal an
concerned, the Court therein discussed the power of the appellate
authority constituted under Section 18 under Keral a Buil ding Lease
Rent Control Act. In the instant case, the appellate authority is
the tribunal which is headed by a judicial person. The judgment in

12
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R Gandhi (supra) again pertains to the National Conpany Law Tri buna
and the law stated therein, enphasizing the need for person with
judicial background, is in the context of a tribunal. Sanme is the
position in the matter of Qujarat Revenue Tribunal Bar Association
case (supra). In so far as Namit Sharma (supra) is concerned, nuch
of what is stated therein is watered down in the decision dated
Sept enber 3, 2013 rendered in the Review Petition (C) No. 2309 of
2012 titled Union of India v. R Gandhi. The Court has gone to the

extent of holding that CICis not discharging judicial duties.

18. We would like to point out that such quasi judicial powers
are given even to the El ection Conmi ssion under the Representation
of People Act, 1951 in a matter where it decides as to whether to
register a political party or not. This was so made clear in the
case of Indian National Congress (l) vs. Institute of Social Wlfare
& Ors. 2002 (5) SCC 685. Notwithstanding that Election Commr ssion
under Section 29-A of the said Act is required to act judicially and
the act of Commission, in that capacity, is quasi judicial, nobody
has ventured to say that such functions be discharged only by a

person with judicial/legal background.

is



19. Havi ng det er mi ned t he question rai sed, we woul d Iike to
enphasi ze the need for appoi ntnent of suitable persons not only as
Regi strar, Joint Registrar etc. but as Chairman and nenbers of the
tri bunal as wel | . Wi | e di schar gi ng quasi - j udi ci al functions
Regi strar, Joint Registrars etc. have to keep in mind that they have
to be independent in their functioning. They are al so expected to
acquire necessary expertise to effectively deal with the disputes

13
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com ng before them They are supposed to be conscious of conpeting
rights in order to decide the case justly and fairly and to pass the
orders which are legally sustainable. In this behalf, we would Iike
to refer to judgnent dated 3.9.2013 passed in the Review Petition
(O No.2309/2012 (Namit Sharma case). In that case, one unfortunate
feature that was noted was that experience over the years has shown
that the orders passed by Information Conmi ssions have, at tines,
gone beyond the provisions of the Right to Information Act and that
I nf ormati on Commi ssi ons have not been able to har noni se
conflicting interests indicated in the preanble and other provisions
of the Act. The reasons for this experience about the functioning of
the Informati on Comi ssions could be either that the persons who do
not answer the criteria nmentioned in Sections 12(5) and 15(5) have
been appoi nted as Chief Information Conmmi ssioner or that the persons
appoi nted even when they answer the aforesaid criteria, they do not
have the required nmnd to balance the interests indicated in the

Act . It was therefore insisted that experienced suitable persons

t he

shoul d be appoi nt ed who are abl e to perform their functions

efficiently and effectively. In this behalf certain directions were

given and one of the directions was that while maki ng recommendati on

for appointnment of CIC and |Information Conmissioners the Selection

Conmittee nust nention agai nst nane of each candi date recomended

the facts to indicate his emnence in public life ( which is the

requi r enent of t he provi si on of t hat Act), hi s know edge

experience in t he particul ar field and t hese facts nmust

and

be



accessible to the citizens as part of their right to information

under that Act, after the appointnent is nade.
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20. Taking clue fromthe aforesaid directions, and having gone
t hr ough t he simlar di smal state of affairs expressed by t he

petitioner in the instant petition about the functioning of the
cooperative societies, we direct that the State Governnent shall,
keeping in nmnd the objective of the Act, the functions which the
Regi strar, Joi nt Regi strar etc. are required to perform and
comrensurate with those, appointnent of suitable persons shall be

made. Likewi se, having regard to the fact that the Chairman of the

Tribunal is to be a judicial person, nanely, Former Judge of the

H gh Court or the District Judge, we are of the opinion that for

appoi ntment of the Chairman and the Menbers of the Tribunal, the

respondent - State is duty bound to keep in m nd and follow the
mandat e of the Constitution Bench judgnent of this Court in R Gandhi

(supra). Thus, for appointnment of the Chairman and Menbers of the

Tribunal, the selection to these posts should preferably be made by

the Public Service Conmission in consultation with the Hi gh Court.

21. As a result, subj ect to t he af oresai d directions, this

Speci al Leave Petition is dism ssed.

............ J.
(A K. Sikri)

New Del hi ,
Dated: May 6, 2014
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