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Export Inport (EXIM Policy 2002-2007 was framed by the Centra
Governnent under Section 5 of the Foreign Trade (Devel oprment and
Regul ation) Act, 1992 (hereinafter referred to as the 'Act’), which cane
into force with effect fromApril 01, 2003. The mai n purpose and
obj ective of this Policy was to boost the exports. In furtherance of the
same, a Special Scheme containing the provisions thereof was
i ncorporated therein which gave certain kind of incentives to the
exporters of some specified itens. However, sone anendnents were
made thereto vide Notification No. 28 dated January 28, 2004. On the
same day, Public Notice No. 40(RE-2003)/2002-2007 was al so issued in
exerci se of powers conferred under the provisions of Para 2.4 of the said
3
Pol i cy, which was followed by Notification No. 38 dated April 21, 2004
and Notification No. 40 dated April 23, 2004.
2) Vide Notification No. 28 dated January 28, 2004, the Centra

Government sought to amend certain provisions of the EXIM Policy by
inserting Notes 1 to 5, which was unpal atable to the exporters of the
goods nentioned therein as, according to them under the guise of the
sai d Notes, sone benefits which had already accrued to these exporters
under the EXIM Policy were taken away. Vide Public Notice dated
January 28, 2004, the Government announced excl usion of export
performance in relation to four classes of goods nentioned in para 2
thereof from conputation of the entitlenent under the Schene and, at
the sane tine, sought to disallow the inport of agricultural products
falling under Chapters | to XXIV of ITC (HS) under the said schene.
Thereafter, Notification No. 38 dated April 21, 2004 was published under
Section 5 of the Act on the same lines on which Public Notice dated
January 28, 2004 was issued. The exporters of these goods, naturally,
felt aggrieved thereby. There was an i nnocuous anendnent to
Notification No. 38 dated April 21, 2004 wherein in addition to the

Director General of Foreign Trade (for short, "DGT ) as an Oficer to



3)

4)

5)

enforce these Notifications, ex-officio Additional Secretary to the
Governnent of India was al so added. Al'l such exporters who were

affected thereby filed wit petitions in various Hi gh Courts, particulars
4

wher eof shall be taken note of hereinafter at the appropriate stage.

The Bonmbay High Court in Wit Petition No. 2397 of 2004, decided on

July 04, 2005, has given partial relief to the exporters/ wit petitioners.
The Gujarat Hi gh Court has substantially affirnmed the validity of these
Notifications while giving relief on one particul ar aspect. I nsof ar as
j udgnents of Bonbay Hi gh Court and CGujarat Hi gh Court are concerned,

both the Union of India as well as the wit petitioners preferred Speci al
Leave Petitions, in which | eave was granted, and these are now

converted as Civil Appeal No. 658 of 2006 and Civil Appeal 554 of 2006
respectively. That apart, the Single Judge of the Gujarat Hi gh Court in
one of the cases disnissed the wit petition and the LPA was filed by the
said petitioner before the Division Bench of the H gh Court. Since the

i ssue involved in these appeals is the sane, which is raised in the LPAin
the Gujarat Hi gh Court and still pending in the wit petitions filed in
various Hi gh Courts, transfer petitions were filed by the Union of India
seeking transfer of all those cases and to be heard along with these two
appeal s. Those transfer petitions were allowed. This is how all these
cases are bunched together and heard sinmultaneously as the issue is

substantially the same in all these matters.

Wth this background reflecting the nature of these cases, we now

proceed to discuss the main provision of the EXIMPolicy and how the

af oresai d Notifications have anended the provisions of that Policy. That
woul d give an indication as to what kind of grievance is raised by these

exporters in challenging the validity of these Notifications.

The Act was passed to provide for the devel opnent and regul ati on of
foreign trade by facilitating inports into, and augmenting exports from
India and for matters connected therewith or incidental thereto. The

St atenment of bjects and Reasons of this Act stipulates that foreign

trade is the driving force of econonmic activity. Technol ogy, investnent



6)

7)

and production are becom ng increasingly interdependent upon each

other and foreign trade brings these el enents together and spurs

economi ¢ growh. The Inports and Exports (Control) Act, 1947 was

made in different circunstances. Al t hough it has been amended from
time to tinme, the Act does not provide an adequate |egal framework for

t he devel opment and pronotion of India s foreign trade. Besides, in July,
1991 and August, 1991, major changes in trade policy were made by the
Governnent of India. The goals of the new trade policy are to increase
productivity and conpetitiveness and to achieve a strong export

per f or mance. The Exports and Inport Policy is a vital part of trade
policy. The basic | aw governing foreign trade nust serve as an
instrument to create an environnent that will provide a strong inpetus to
exports, facilitate inports and render export activity nore profitable. It

has, therefore, been considered necessary to enact a new | aw repealing

the existing law. The Act intends to achi eve these objectives.

In order to achieve the aforesaid objectives, power is given to the
Central Government under Section 3 of the Act to nake provisions

relating to inports and exports with primary focus on the devel opnent

and regul ation of foreign trade. Further, Section 5 specifically enpowers
the Central CGovernment to fornulate and announce the EXIM Policy. It

reads as under:

"5. Export and inport policy. - The Central Governnent
may, from time to tinme, formulate and announce, by
notification inthe Oficial Gazette, the export and inport
policy and may also, in the |like manner, anend that
policy."

In order to carry out the purposes of this Act, DG-T is to be appointed by
the Central Government as per the provisions of Section 6 of the Act. In
addition to carrying out the purposes of this Act, DGT is al so supposed

to advise the Central Governnent in formulation of the EXIM Policy. He

is also made responsible for carrying out that Policy. However ,
sub-section (3) of Section 6 enpowers the Central CGovernnent to give

the aforesaid functions of the DGFT even to other O ficer subordinate to
DGFT, except for powers conferred under Sections 3, 5, 15, 16 and 19 of

the Act.



8) As al ready noted above, Sections 3 and 5 give certain powers to the

Central Government and, therefore, these powers have to be exercised

by the Central Government only and cannot be del egated to DGFT or an

O ficer subordinate to him Sections 15 and 16 relate to appeal and

revi sion which can be filed against the orders passed by the Adjudicating
Aut hority agai nst any person committing contravention of provisions of
the Act, Rules, Orders and EXIM Policy. Appeal lies to DGT if the

Adj udi cating Authority, who passes the order, is an Oficer subordinate to
DGFT. In those cases, where the Adjudicating Oficer is DGT hinself,
appeal lies to the Central Governnent. Under Sections 16, revisionary
powers are conferred upon the Central Governnment. These powers of

appeal and revision also cannot be del egated by virtue of Section 6(3) of
the Act. Section 19 again confers power upon the Central Governnent

to nake Rules for carrying out the provisions of the Act generally and in

respect of various matters specifically enunerated in sub-section (2) of

Section 19. This power of the Central Governnent al so cannot be
del egat ed.
9) It may be noted that under Section 5 of the Act, the Central Governnent

has been fornulating EXIM Policies fromtinme to tinme. The Policy with
whi ch we are concerned is the EXIM Policy for the period 2002-2007

whi ch was substituted by EXIM Policy 2004-2009.

10) EXI M Pol i cy of 2002-2007 was announced and canme into force from

April 01, 2002. Amendnent to this Policy was notified on March 31

8
2003 and the revised edition of the Policy was to cone into force from
April 01, 20083. Even though the Central Government is generally
entitled and enpowered to carry out amendnments in this Policy from
time to tinme, in the EXIM Policy 2002-2007, such a right was specifically
reserved stating that 'however, the Central Governnment reserves the
right in public interest to nake any anmendnments to this Policy in
exerci se of powers conferred by Section 5 of the Act’. It was al so

mentioned that such amendnents woul d be made by neans of a

notification published in the Gazette of India.



11) Chapter | of the Policy, which gives 'Introduction’, had nmade transitiona
arrangenents vide para 1.2 thereof clarifying that any notifications nade
or public notices issued or anything done under the provisions of EXIM
Policy and in force inmedi ately before the comrencenent of the said
Policy shall continue to be in force, insofar as those notifications, etc. are
not in consistent with the provisions of the instant Policy. It was also
clarified that |icences/certificates/permssions issued under the earlier
Policy would continue to be followed for the purpose for which such
i cences/certificates/permssions wer e i ssued, unl ess ot herw se
stipulated. Para 1.4 enshrines the objectives which led to formul ati on of
such a Policy and reads as under

"1.4  The principal objectives of this Policy are:

(i) To facilitate sustained growth in exports to attain a
share of at |east 1% of gl obal merchandi se trade

(ii) To stimulate sustained econom c grow h by providing
access to essential raw materials, internediates,
conponents, consunabl es and

capital goods required for augnenting production and
provi di ng services.

(iii) To enhance the technol ogical strength and efficiency
of Indian agriculture, industry and services, thereby

i mproving their conpetitive strength while generating new
enpl oynent opportunities, and to encourage the

attai nnent of internationally accepted standards of quality.
(iv) To provide consumers with good quality goods and
services at internationally conpetitive prices while at the
same tinme creating a level playing field for the donestic
producers. "

12) Keeping in mnd the aforesaid principal objectives, para 2.1 nade it clear
that exports and inports shall be free, except in cases where they are
regul ated by the provisions of the said Policy or any other law for the
time being in force. As per para 2.4, DGT was authorised to specify the
procedure which needs to be followed by an exporter or inporter or by
any |licencee or other conpetent authority for the purposes of
i npl ementing the provisions of the Act, the Rules and the Orders made
therein and this Policy. Such a procedure was to be stipulated and

i ncluded in the Handbook (Vol une-1), Handbook (Volune-11), Schedul e

of DEPB and in ITC (HS) and published by nmeans of a public notice. It



was permi ssible to amend this procedure fromtine to tine.

13) Anot her provision of this Policy which needs to be noticed is para 2.34

that pertains to "third party exports’ and reads as under
10

"2.34 Third party exports, as defined in paragraph 9.55
shal |l be allowed under the Policy."

14) Since the third party exports are to be allowed, as defined in para 9.55,
we reproduce herein the said para as well:

""Third-party exports" nmeans exports nade by an exporter
or manufacturer on behalf of another exporter(s). In such
cases, shipping bills shall indicate the nane of both the
exporter/ manufacturer and exporter(s)."

15) Regi stration by inporter or exporter is needed to avail the benefits of this
Policy and provision in this respect is contained in para 2.44 nentioning
about the Registration-cum Menbership Certificate, which reads as
under:

"2.44 Any person, applying for (i) a licence/
certificate/permssion to inport/export, [except itens |isted
as restricted itens in ITC (HS)] or (ii) any other benefit or
concession under this policy shall be required to furnish
Regi stration-cum Menbership Certificate (RCMC) granted

by the conpetent authority in accordance with the

procedure specified in the Handbook (Vol.I) unless
specifically exenpted under the Policy."

16) Chapter Il1 of the EXIM Policy deals with 'Pronotional Measures’ which
are to be undertaken to achieve the objective of the Policy. Apart from
various other neasures stipulated therein, with which we are not
concerned, this Chapter also deals with grant of ’'Status Certificate which
is to be given to various kinds of exporters etc. who are eligible for such

recognition. Cat egories of the exporters are nentioned therein

dependi ng upon the export performance | evel achieved by such export
11

houses. Such status holders are eligible for certain special facilities
whi ch could be availed during the validity period of the Policy, i.e. Apri

01, 2002 to March 31, 2007, unless otherw se specified. Since all the
petitioners who filed the wit petitions have this Status Certificate, on the
strength of which they are clainming the special facilities, and in their
perspective the inpugned notifications adversely affect the avail ment of

these facilities, we reproduce verbati mconcerned paras of the Policy



touchi ng upon this aspect:

St at us 3.7.1 Merchant As Well as Manufacturer

Certificate Exporters, Service Providers, Export
Oiented Units (EQU s) / Units Located
i n Special Economic Zones (SEZ's) /
Agri Export Zone (AEZ's) / Electronic
Har dwar e Technol ogy Parks (EHTPs) /
Sof tware Technol ogy Parks (STPs)
shall be eligible for such recognition

Export 3.7.2 The applicant is required to achieve
Per f or mance t he prescri bed average export
Level performance | evel

Total FOB/ FOR during the current
Iicencing year or during the preceding
Cat egory
1/2/3 licensing years
(in Rupees)
Export House 45 crores
Tradi ng House 300 crores
Star Tradi ng House 1500 crores
Super Star Tradi ng House 6000 crores

Note: 1. Units in Small Scal e Industry/Tiny Sector/
Cottage Sector/Units registered with KVICs or
KVIBs/ Units |ocated in North Eastern States,

Si kki m and J&K/ Units exporting handl oom

handi crafts, hand knotted carpets, silk carpets/
exporters hol ding gol den status/exporters
exporting to countries in Latin Arerica and Cl S/
sub Saharan Africa as listed in Appendi x-17C
units having | SO 9000 (series)/ WHOGW/

HACCP/ SEI CWM | evel -11 and above status

granted by agencies listed in Appendi x- 28A,

shall be entitled for export house status on
achi eving Rs.15 crore FOB/ FOR during the

current licencing year or during the preceding
1/2/3 licensing years. The sane threshold limt
shall be applicable to the service exporters and
agri exporters (other than grains) for obtaining
Export house status.

2. Export made on re-export basis shall not be
counted for the purpose of recognition

3. The exports made by a subsidiary of a linmted
conpany shall be counted towards export
performance of the limted conpany for the
pur pose of recognition. For this purpose, the
conpany shall have the majority share hol ding
in the subsidiary conpany.

We now advert to the nost crucial provision which entitles these

Status Holders to the follow ng benefits:

Speci al 3.7.2.1 The status hol ders shall be eligible for



Strategic the followi ng new special facilities:

Package for
St at us Hol ders

17)

(i) Licencel/certificate/permssions and
Custons cl earances for both inports and
exports on self-declaration basis;

(ii) Fixation of Input-Qutput norns on
priority within 60 days;

(iii) Exenpti on from conmpul sory
negoti ati on of docunents through banks.
13

The remittance, however, would conti nue
to be received through banki ng channel s;

(iv) 100% retention of foreign exchange
i n EEFC account;

(v) Enhancenent in normal repatriation
period from 180 days to 360 days;

(vi) Duty free inport entitlenent for
status hol ders having incremental growth
of nmore than 25%in FOB val ue of

exports (in free foreign exchange)
subject to a mninumexport turnover of
Rs. 25 crore (in free foreign exchange).
The duty free entitlenent shall be 10% of
the increnental growmh in exports. Such
entitlement can be used for inport of
capital goods, office equipnent and
inputs for their own factory or the factory
of the associ ate/ supporting manufacturer
/job worker. The entitlenent/goods shal
not be transferable.

The exporters who gets the Status Certificate are known as ’ Status
Hol ders’. The term’ Status Holder’ is defined in para 9.53 and reads as
under:
""Status Hol der” neans an exporter recogni sed as "Export
House/ Tr adi ng House by DGFT/ Devel opnent
Conmi ssi oner or Star Tradi ng House/ Super Star Tradi ng
House" by the Director Ceneral of Foreign Trade."
As noted above, the main objective of this EXIMPolicy was to achieve
the share of 1% of gl obal trade and accelerated growh in exports. For
this purpose, certain sectors, where such exports were to be given the

necessary boost, were nmentioned in para 3.10 describing them as
14

"Thrust Sector’. These are as under

3.10 Wth a view to achi eve the share of 1% of gl oba
trade and accel erated growmh in exports, the



followi ng shall be the thrust sectors:

a) Electronic hardware

b) Textile including garnents
c) Auto conponents/ancillary
d) Gem & Jewel l ery

e) Agriculture

f) Service sector

Department of Conmerce shall take concerted
efforts to pronote exports of these sectors by
specific sectoral strategy.

18) It is already noted above in para 3.7.1 that various kinds of categories
are eligible for recognition as status hol ders. These include Export
Oiented Units (EQUs), Electronic Hardware Technol ogy Parks (EHTPs)
and Software Technol ogy Parks (STPs). A separate Chapter, i.e
Chapter VI, is carved out to deal with the aforesaid categories. Eligibility
thereof is stipulated in para 6.1, which is to the followi ng effect:

Eligibility 6.1 Units undertaking to export their entire
producti on of goods and services, except
permi ssible sales in the DIA, as per the
Policy, may be set up under the Export
Oiented Unit (EQU) Schere, Electronic
Har dwar e Technol ogy Park (EHTP)

Schene or Software Technol ogy Park
(STP) Schene for manufacture of goods,

i ncl udi ng repair, re- maki ng
recondi ti oni ng, re- engi neeri ng, and
rendering of services. No trading units
shal I, however, be permtted.

19) Such EQUs/ EHTPs/ STPs are pernitted to export goods through status
15

hol der, as specifically provided in para 6.10 and we reproduce

her eunder:
Export through 6.10 An EQOU/ EHTP/ STP unit may export
St at us Hol der goods manuf act ur ed/ sof t war e devel oped

by it through a merchant exporter/status
hol der recogni zed under this Policy or
any ot her EQOU EHTP/ STP/ SEZ uni t.

20) Speci al Econonic Zones (SEZs) are also entitled for Status Certificate.
The provi sions concerning these SEZs are contained in Chapter VII of
the EXIM Policy. Their eligibility is defined in para 7.1 in the follow ng
wor ds:
Eligibility 7.1 (a) Special Economic Zone (SEZ) is a
specifically delineated duty free encl ave
and shall be deened to be foreign

territory for the purposes of trade
operations and duties and tariffs.



21)

22)

(b) Goods and services going into the

SEZ area from DTA shall be treated as
exports and goods conming fromthe SEZ
area into DTA shall be treated as if these
are being inported.

(c) SEZ units may be set up for
manuf acture of goods and rendering of
services

Para 7.8 deals with DTA Sal es and Supplies which these SEZ Units ma

undert ake.

These SEZ Units are also entitled to export through status

hol der in terns of para 7.10, as under

Export through 7.10 SEZ uni t may al so export goods

St at us Hol der manuf act ur ed/ sof t ware devel oped by it

Chapt er

t hrough a nmerchant exporter/status
hol der recogni zed under this Policy or
any ot her EQU SEZ/ EHTP/ STP unit.

I X contains definition of various terns which are used in the

EXIM Pol i cy. W& have already noted the definition of 'Status Hol der’ as

well as 'Third Party Exports’. Some other definitions which require a

nmention are as under:

9.

9.

5

6

.10

"Actual User (Industrial)" neans a person who utilises
the inmported goods for manufacturing in his own

i ndustrial unit or manufacturing for his own use in
anot her unit including a jobbing unit.

"Actual User (Non-Industrial)" nmeans a person who
utilises the inmported goods for his own use in:

(i) any commercial establishnent carrying on any
busi ness, trade or profession; or

(ii) any laboratory, Scientific or Research and
Devel oprment (R&D) institution, university or other
educational institution or hospital; or

(iii) any service industry.

"Capital Goods" means any plant, machinery,

equi prent or accessories required for manufacture or
production, either directly or indirectly, of goods or for
rendering services, including those required for

repl acenent, noderni sation, technol ogi cal upgradation

or expansion. Capital goods al so include packagi ng

machi nery and equi prent, refractories for initial |ining,
refrigeration equi pment, power generating sets,

machi ne tools, catalysts for initial charge, equipnent

and instrunents for testing, research and devel opnent,
quality and pollution control. Capital goods may be for
use in manufacturing, mning, agriculture, aquaculture,

ani mal husbandry, floriculture, horticulture, pisciculture,
poultry, sericulture and viticulture as well as for use in

16

17



the services sector.

9.31 "Manuf acturer Exporter" neans a person who export
goods manufactured by himor intends to export such
goods.

9.33 "Merchant Exporter"” neans a person engaged in
trading activity and exporting or intending to export
goods.

23) To put it in nutshell, EXIMPolicy 2002-2007 was pronul gated with the
principal objective, inter alia, to facilitate sustained growh in exports to
achi eve a share of 1% of gl obal nerchandise trade. Therefore, the thrust
of this Policy was to ensure and facilitate growh in exports. Because of
this reason, exports and inports were nmade free, except in relation to
cases where they were specifically regulated by the provisions of this
Policy or under any law. In order to facilitate the growh of these exports,
foll owi ng nmeasures were specifically provided in the EXIM Policy:

(a) third party exports

(b) stipulating thrust sector, viz. nentioning those products which were having
potential in achieving the target of 1% of global trade and accel erated
growth in exports. It was, therefore, perceived that in these sectors
there is an anple scope for boosting the exports. Si x such sectors
mentioned in para 3.10 include Gem and Jewel l ery Sector as well;

(c) it was held that gromh in exports can be accel erated through snall scale

i ndustry sector/md | evel export houses. For this purpose, depending
18

upon the level of export by the exporters, categories of the exporters
were carved out, nanely, Export Houses, Tradi ng Houses, Star Trading
Houses and Super Star Tradi ng Houses. In order to encourage these
export categories, depending upon their category, the export incentives
were provided for them

(d) in the sane direction, certain categories were chosen for giving
recognition as status hol ders, who could get such Status Certificate if
they come within the purview of the definition of ’Status Hol der’

contained in para 9.55.

24) The inportance that was given to these status hol ders was highlighted

by the then Commerce M nister while announcing special strategic



25)

(a)
(b)

(c)

(d)

(e)
(f)

package for status hol ders. Rel evant extract of the said speech
contained in para 19 thereof is noted as under

"19. The status hol ders have been a pillar of strength in

i ncreasing exports. There is a feeling anmong them t hat

under the Exi m Policy, substantive benefits are no | onger
available to them since the earlier benefits such as fast
track clearance and rel axation fromcertain procedures,

are now universally applicable in the liberalized
environnment. W recogni ze that the status holders will
continue to play a significant and increasing role in
boosting exports, particularly fromthe small scal e sector,
as nost of the small scale units will not be in a position to
directly access the international markets. Mreover, it wll
be our endeavor to facilitate India energing as a nmjor

base for outsourcing products and services for the rest of
the world. They are also critical to our strategy for
accelerating the rate of increnental growth of exports.
Therefore, we intend to give a premumto the status

hol ders who achieve high growth rate in their exports. It is
proposed to give a duty free entitlenent to themfor inport
of capital goods, spares, office equi pnents and

19

consumabl es. This will be available to status hol ders who
achieve a growh rate of 25%or nore in the current year
with a mininmumexport performance of Rs.25 crore. They
woul d be entitled to a duty free entitlenment of 10% of the
incremental growth in exports during the current financial
year. This entitlement would be subject to actual user
condition which can be passed on to associate
manuf acturers.”
In fact, as a part of the EXIM Policy, with amendnent conming into effect
fromApril 01, 2003, certain incentives known as ' Special Strategic
Package’ for status holders was incorporated in para 3.7.2.1. W are
concerned with sub-para (vi) thereof, which granted duty free entitl enent
of 10% of the increnental growth in exports. This para is reproduced
above. A reading of the said para would denonstrate that in order to
have the aforesaid entitlenment, follow ng conditions were to be satisfied:
the exporter had to be ’Status Hol der’
achieving incremental growth of nore than 25%in FOB val ue of exports in
free forei gn exchange

m ni mum export turnover of 25 crores in free foreign exchange;

entitlement could be used for inport of capital goods, office equipnent

and inputs for their own factory or the factory of the associate/supporting

manuf acturer/job worker;
such entitl enment/goods was non-transferabl e; and
since the Schene was intended to be a specific incentive for fast grow ng

status hol ders, the benefits were to be available only after April 01, 204



26)

on the basis of the export performance during the period April 01, 2003
20

to March 31, 2004.

On the very sane day, i.e. on March 31, 2003, in exercise of the powers

conferred by Section 5 of the Act, read with para 1.1 of the EXIM Policy
2002- 2007, the Central Government anended and notified the EXIM

Pol i cy 2002-2007 (revised edition: March 2003). The revised edition

came into force with effect fromApril 01, 2003. The rel evant provisions
of the EXIM Policy, as amended upto March 31, 2003, and relevant for

the purpose of the present case, are paras 1.1, 1.2, 1.3, 2.2, 2.3, 2.4,
2.6, 2.8, 2.9 and 2.10 and the sane are reproduced bel ow.

"1.1 In exercise of the powers conferred under Section 5
of the Foreign Trade (Devel oprent & Regul ation) Act,
1992 (No. 22 of 1992) the Central Governnent hereby
notifies the Export and Inport Policy for the period
2002-2007. This Policy shall cone into force with effect
fromi1lst April 2002 and shall remain in force upto 31 st
March 2007 and will be co-ternminus with the Tenth Five
Year Pl an (2002-2007). However, the Central Governnent
reserves the right in public interest to nake any
anendnments to this Policy in exercise of the powers
conferred by Section 5 of the Act. Such amendnent shal
be nmade by neans of a Notification published in the
Gazette of India.

1.2 Any Notifications made or Public Notices issued or
anyt hi ng done under the previous Export/ Inport policies,
and in force immedi ately before the conmencenent of this
Policy shall, insofar as they are not inconsistent with the
provisions of this Policy, continue to be in force and shal
be deenmed to have been nade, issued or done under this
Policy. Licence/certificate/permssions issued before the
comrencenent of this Policy shall continue to be valid for
the purpose for which such licence/certificate/perm ssion
was i ssued unl ess ot herw se sti pul at ed.

1.3 In case an export or inport that is permitted freely
under this policy is subsequently subjected to any
21

restriction or regulation, such export or inport wll

ordinarily be permitted notw thstandi ng such restriction or
regul ation, unless otherw se stipul ated, provided that the

shi pnent of the export of inport is made within the origina
validity of the irrevocable letter of credit established before
the date of inposition of such restriction

XX XX XX

2.2 Every exporter or inporter shall conply with the

provi sions of Foreign Trade (Devel opnent & Regul ati on)

Act 1992, the Rules and Orders nmade thereunder, the
provisions of this Policy and the terns and conditi ons of
any licence/certificate/ permnission granted to him as wel
as provisions of any other law for the tinme being in force.
Al'l inmported goods shall al so be subject to domestic | aws,
rul es, orders, regul ations, technical specifications,



environnmental and safety norns as applicable to
domestically produced goods. No inport or export of

rough di anonds shall be permitted unless the shipnent
parcel is acconpanied by Kiberley Process (KP)
Certificate required under the procedure specified by the
Gem & Jewel l ery Export Pronotion Council (&EPC).

2.3 If any question or doubt arises in respect of the
interpretation of any provision contained in this Policy, or
regarding the classification of any itemin the ITC (HS) or
Handbook (Vol.l) or Handbook (Vol.2), or Schedul e of

DEPB Rate the said question of doubt shall be referred to
the Director Ceneral of Foreign Trade whose deci sion
thereon shall be final and binding.

If any question or doubt arises whether a
Iicencel/certificate/ pernission has been issued in
accordance with this Policy or if any question or doubt
ari ses touching upon the scope and content of such
docunents, the sane shall be referred to the Director
General of Foreign Trade whose deci sion thereon shall be
final and binding.

2.4 The Director Ceneral of Foreign Trade nmay, in any
case or class of cases, specify the procedure to be

foll owed by an exporter or inporter or by any licensing or
any other conpetent authority for the purpose of

i mpl ementing the provisions of the Act the Rules and the
Orders nmade t hereunder and this Policy. Such procedures
shal |l be included in the Handbook (Vol.1), Handbook

(Vol .2), Schedule of DEPB Rate and in I TC (HS) and

publ i shed by nmeans of a public notice. Such procedures
may, in |ike manner, be anended fromtine to tine.

The Handbook (Vol.1) is a supplenment to the EXIM
Policy and contains rel evant procedures and other details.
The procedure of availing benefits under various schenes
of the Policy are given in the Handbook (Vol.1).

XX XX XX

2.6 DGFT may, through a notification, adopt and enforce
any neasure necessary for:

(i) Protection of public norals.
(ii) Protection of human, aninmal or plant life or health.

(iii) Protection of patents, trademarks and copyrights and
the prevention of deceptive practices.

(iv) Prevention of prison |abour.

(v) Prevention of national treasures of artistic, historic or
ar chaeol ogi cal val ue.

(vi) Conservation of exhaustible natural resources.

(vii) Protection of trade of fissionable material or materia
fromwhich they are derived; and

(viii) Prevention of traffic in arns, anmunition and
i mpl enents of war.

XX XX XX

2.8 Every licence/certificate/ perm ssion shall be valid for

22



t he peri od of validity specified in t he
Iicencel/certificate/ pernission and shall contain such terns
and conditions as may be specified by the |icensing

aut hority which may incl ude:

(a) the quantity, description and val ue of the goods;
(b) Actual User condition

(c) export obligation;
23

(d) the value addition to be achieved; and

(e) the m ninmum export price.

2.9 No person may claima licence/certificate/ perm ssion
as a right and the Director General of Foreign Trade or the
Iicensing authority shall have the power to refuse to grant
or renew a licence/ certificate/ perm ssion in accordance
with the provisions of the Act and the Rul es nade

t her eunder .

2.10 If a licence/certificate/perm ssion hol der viol ates any
condition of the licence/certificate/ permssion or fails to
fulfill the export obligation, he shall be liable for action in
accordance with the Act, the Rules and Orders nade

t hereunder, the Policy and any other |aw for the time being

in force.

27) On March 31, 2003, in exercise of the powers conferred under
paragraph 2.4 of the EXIM Policy, 2002-207, the DG-T notified the
Handbook of Procedures (Volune-1) (Revised Edition - March 2003)
which was to cone into effect with effect fromApril 01, 2003. Para 3.2.5
of the sane provided that:

"The status hol ders havi ng an annual incremental growh

of nmore than 25%in the FOB val ue of exports (in free
forei gn exchange) shall be entitled to the facility of duty
free credit entitlenent subject to achieving a m nimum
annual export turnover of Rs.25 crore (in free foreign
exchange). Such status holders shall be entitled to duty
free credit entitlenent certificate to the extent of 10% of
the incremental growth in exports

Accordingly, status holders who will achieve nore than
25% growth in exports in the year 2003-04 (in free foreign
exchange) as conpared to the exports made in 2002-03
(in free foreign exchange) subject to a mni num export of
Rs. 25 crore (in free foreign exchange) shall be entitled for
duty free credit entitlenent certificate @10% of the
increnmental growth in exports
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The duty free credit entitlenment can be used for inport of
capital goods, office equipnents and inputs provided the
same is freely inportable under ITC (HS). Such goods

shal | be non-transferable. Goods inported agai nst such
entitlement certificate shall be used by status hol ders or
hi s supporting nmanufacturer/job worker provided the nane
and address of the supporting manufacturer/job worker is
endorsed on the certificate issued by RLA



Application shall be filed with the jurisdictional regiona
licensing authority as per the address given in status
certificate. The application for the duty free credit
entitlement certificate would be nmade in Appendi x 17D,

The duty free entitlenent certificate shall be valid for a
period of 12 months. The status hol der shall within one
month of the expiry of the validity of the duty free
entitlement certificate, submt a statenent of inports nade
under the certificate as per Appendix 17E to the
jurisdictional Regional Licensing Authority."

28) After taking stock of the main provisions of the EXIM Policy which
concern us in these proceedi ngs, we now advert to the nature of
anendnments made by Notification dated January 28, 2004 as well as
Public Notice of even date, followed by Notification No. 38 dated Apri

21, 2004.

29) Vide Notification No. 28 dated January 28, 2004, which was issued in
exerci se of powers contained in Section 5 of the Act read with para 1.1
of the EXIM Policy, certain amendments were nmade in the EXIM Policy.
However, we are concerned here with amendnent in para 3.7.2.1 in
Chapter Il11. As noted above, this para provides certain incentives and
contai ns seven sub- paragraphs. After sub-paragraph (vii), five notes

were inserted by way of amendnent. Though some provisions of Note
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are the bone of contention, we reproduce here all these Notes for better
under st andi ng:

"Note 1 - For the purpose of calculating the val ue of

exports, the follow ng exports shall not be taken into

account, nanely:

(i) re-export of inported goods or exports made through
transshi pnent ;

(ii) export turnover of units operating under SEZ/
EQU/ EHTP/ STP Schenes or products manufactured
by them and exported through DTA units;

(iii) deemed exports (even when paynents are received in
free foreign exchange) and paynment from EEFC account;

(iv) service exports

(v) supplies made by one status holder to another
status hol der;

(vi) export performance nade by one status hol der on
behal f of other status holder will not be eligible for
entitlement under the scheng;

(vii) supplies nade or export performance effected by
a non-status hol der (Merchant exporter/ Manufacturer



with any export performance in 2003-04) to a status

hol der if the applicant as well as the non status hol der
have | ess than 25 per cent increnental growth over

their respective previous years direct export turnover
and

(viii) the exports nade by an applicant within a group and
the group to which it belongs has individually |ess than 25
per cent increnmental growth of export.

Note 2 - The increnental growth of exports by an exporter
shall not, directly or indirectly, be transferred to any ot her
exporters.

Note 3 - CGovernnent reserved the right in public interest,
to specify the export products, which shall not be eligible
for calculation of increnental growth/ entitlenent.
Sinmlarly, the government may also notify the |ist of goods,
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whi ch shall not be allowed for inports under the schene.

Note 4 - These guidelines will be applicable to the exports
made on or after 1.04.2003.

Note 5 - The entitlement will be in terns of duty credit.”

To point out here itself, challenge was laid to sub-note (ii), (v), (vi) and

(vii) of Note 1.

30) Sub- paragraph (3) of the para 3.8 pertaining to the "duty free credit
entitlement for service providers" was anended to read as under

"Service provider (other than hotels) shall be entitled to
duty free inport equivalent to 10% of the average foreign
exchange earned by themin preceding three |icensing

years. However, hotels (one star and above), heritage
hotel s, stand-al one restaurants approved by Depart nent

of Tourism Govt. of India and other service providers in
touri smsector registered with Departnent of Tourism

Govt. of India, and shall be entitled for duty free inports
equi val ent to 5% of the average forei gn exchange earned

by themin free inports equivalent to 5% of the average
forei gn exchange earned by themin preceding three
licensing years. For one & two star hotels and stand-al one
restaurants, the forei gn exchange earned through
international credit cards only shall be taken into account
for the entitlenent under the schene. The duty free
entitlement shall be used for inport of any capital good

i ncludi ng spares, office equipnent(s) & professiona

equi prent (s), office furniture(s) & consumabl es. However,
agriculture, diary products nmotor cars sports utility vehicles
and all purpose vehicles would not be allowed to be
imported against this entitlenent."

31) Vide Public Notice bearing No. 40 dated January 28, 2004, which was

i ssued along with the aforesaid Notification No.28 on the same date,

certain anendnents were nmade in the Handbook of Procedures
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(Volume-1). This Public Notice was issued by the DGT in exercise of



powers conferred under para 2.4 of the EXIM Policy. By this Public
Noti ce, paragraph 3.2.6 was inserted bel ow para 3.2.5 of the Handbook
of Procedures (Volune-1), which reads as under

"The schene will be applicable to status hol ders who were
al so status hol ders as on 31.3.2003 and who had achi eved
m ni mum export turnover of 25 crores in the year 2003-04:

I. For direct as well as third party exports, the Export
docunents viz. Export Order, Invoice, GR Form Bank
Real i zation Certificate should be in the nanme of applicant
only. However, for the third party exports, where goods
have been procured from a manufacturer, the shipping bil
shoul d contain the nane of the exporter as well as the
supporting manufacturer

Il. Goods allowed to be inported under this schenme shal
have a nexus with the products exported and a decl arati on
in this regard shall be nmade by the applicant in Appendi x
17D.

I1l. The licensing authority shall at the tine of issuance of
the duty free credit entitlement certificate endorse the

nane of t he associ ate manuf act ur er/ supporti ng
manuf acturer/ job worker on the certificate as declared by
the applicant. Goods inported agai nst such entitlenent
certificate shall be used by the status holder or his
supporting manufacturer/job worker in proportion to the

val ue of their direct contribution to the entitlenent.

IV. The last date for filing of such applications shall be 31 st
Decenber .

V. The duty free credit entitlement certificate shall be

issued with a single port of registration. For each duty free
credit entitlenent certificate, split certificates subject to a
m ni mum of Rs.5 | akh each and nultiples thereof may al so

be issued. A fee of Rs.1000/- each shall be paid for each

split certificate. However, a request for issuance of split
certificate(s) shall be nmade at the tine of application only
and shall not be considered at a | ater stage.

A/ The duty free credit entitlenment certificate shall be
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valid for a period of 12 nonths fromthe date of issue. The
status hol der shall within one nmonth of the last inports
made under this certificate or within one nonth of expiry of
the certificate whichever is earlier, submt a statenment of
imports/utilization nmade under the certificate as per
Appendi x 17E, to the jurisdictional Regional Licensing

Aut hority who has issued the certificate with a copy to the
jurisdictional excise authorities.

It also provided that:

In terms of para 3.2.5 of Handbook of Procedures
(Volume 1), the following items would not be taken
into account for conputation of entitlenment and export
performance under Duty Free Credit Entitlenent

Schene for Status Hol ders:

a) Rough, uncut and sem polished di anonds.

b) Gold, silver in any formincluding plain jewellery
t her eof .



c) Good grains sourced fromcentral pool maintained
by FCl.

d) Itens exported under free shipping bills.
3. In terms of para 3.2.5 of Handbook of Procedures
(Volume 1) the following itens woul d not be allowed for
i mports under Duty Free Entitlenment Certificate for Status
Hol der s:
a) Agricultural products, which fall under Chapters 1-24 of
I TC (HS) classification of Export and Inport itens."
32) We would Iike to mention at this stage itself that as per the Governnent

rational e for the anendnent brought out by Notification No.28 dated

28.01. 2004 and Public Notice No.40 dated 28.01.2004 are as under

S. No. Excl usi on Rati onal for exclusion
Note 1 Re-export of inported Such goods are inported under the
(i) goods or exports custons bond and re-exported with
made t hr ough little value addition. Such exports
transshi pnent ; come fromcountry A and go to
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country B via India and are only pass
t hrough exports and not consi dered
exports made in I ndia.

(ii) Export turnover of DFCE woul d be of no use to
units operating Export Oriented Units (EQU) as
under SEZ/ they are already entitled to inport
EQU/ EHTP/ STPI duty free. And since a firmis not
Schenes or allowed to transfer or sell its DFCE
products entitlements or goods, it cannot
manuf act ur ed by benefit fromit. Notification 28 and
t hem and exported Public Notice 40, kept the above
t hrough DTA units; logic in mnd while excluding

100% EQU from the said schene.

EXIM Pol i cy nmakes a very cl ear

di stinction between the exports
froman Export Oiented Units
(EQU) and ot her exports (called
Donestic Tariff Area or DTA
exports) prinmarily because of the
difference in nature of support
required by the two sectors. EQUs
have been all owed zero duty

facilities, besi des avai l i ng
i ndustrial |icensing exenptions.

Si nce these exenptions are not

avail abl e to DTA exporters,

specific schenes |i ke DFCE been
f or mul at ed.

(rii) Deened exports Goods do not | eave the country and
are not consi dered physical exports.
(iv) Servi ce exports The DFCE schene was avail abl e
only for physical goods.
(v) Suppl i es nmade by The benefits of DFCE Schene
one status holder to were not applicable to all the
anot her st at us status hol ders but only to those
hol der; status hol ders neeting the growth
and turnover criteria.
(vi) Export perfornmance More than 1300 crores of the
made by one status exports of Ms Adani Exports were
hol der on behal f of accounted by the supplies taken
ot her status hol der fromthe status hol ders who

will not be eligible supplied to t he petitioners



(vii)
(viii)
Note 2

for entitlenent under
t he schene.

Suppl i es made or
export performance

ef fected by a
non- st at us hol der
(Mer chant
export er/ Manuf act ur

er with any export

perf or mance in
2003-04) to a status
hol der i f t he
applicant as well as

t he non status
hol der have | ess

than 25 per cent

i ncrenental growth
over their respective
previ ous years direct
export turnover.

The exports nmade by

an applicant within a
group and the group to
which it bel ongs has
individually I ess than
25 per cent
incremental growth of

because they were not neeting the
m ni mum t urnover and/or growh

criteria required to take benefit
under the schene. d aining other
firms export would nmean that the
country’s export turnover woul d
remai n constant while applicant
firms’ turnover will sky rocket.
This would not lead to the stated
obj ective of accelerating the rate
of incremental growh of country’s
exports.

Ms Reliance Industries Limted

mani pul ated the export turnover of its
group conpany | PCL to nmaxim ze its

DFCE and Target plus entitlenments.

All this led to artificially increasing the
export performance which was

agai nst the basic principle of the

export.
Not e 2. - The
incremental growth of
exports by an exporter
shall not, directly or
indirectly, be
transferred to any
ot her exporters.

DFCE and hence excl uded.

The schenme explicitly was based on

i ndi vi dual exporters performance.
Claimng other firms exports would
mean that the country’s export
turnover would renmain constant while
appl i cant firms t ur nover will
skyrocket .

If the firmhad focused on increasing
their exports, both the firmand the
country woul d have gained in terns

of export turnover, however, the firns
chose to focus on people who were

al ready exporting (but were not
entitled for this benefit). Thus, the
firms turnover in the past year grew

at astrononi cal rate wher eas
country’'s export growh was just
aver age.
31
Excl usi on Rational for exclusion
Rough, uncut and Rough di anobnds are not produced in
sem pol i shed India (Except for a trickle from
di anmonds Panna). Exporting rough di anonds

fromlindia is |ike exporting ostrich or
giraffes from I ndia.

I ndi a i mports r ough di anonds
pol i shed them and exports to the

wor | d. The scheme ban rough

di amond while fully allow ng polished
di anonds.

Toget her, the export of dianonds and
supplies taken from ot her status

hol ders accounted for 81.4% of the
exports of Ms Adani Exports Ltd.
during the year 2003-04. O these

30



2475 crores were accounted for by
the export of rough and re-exported
pol i shed di anonds.

The fact that the petitioners were
exporting rough dianmonds nerely to
take the benefits of DFCE Scheme is
proved beyond doubt by the fact that
firm stopped exporting the rough

di anonds the noment the Notification
was issued in January, 2004 and

have not exported any rough

di anonds during January - March
2004.

CGold, silver in any 10% DFCE benefits all owed the
formincluding plain exporters to experi nment in
jewel I ery thereof

Excl usi on

commodities |ike gold wherein India
does not have conparative
advantage. Gold coins and jewellery
was exported by Ms. Adani Exports
and M's Raj esh Exports largely to
ports like Dubai where it was nelted
and brought back to India to be
exported again and again. The entire
operation can be profitably financed
t hrough the proceeds under the
Schene.

Wth the exports taking place within
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Rational for exclusion
two days of the inmports, 60 tonnes of
gold could be re-circul ated 80-90
times in a year. That nmeans with a
little working capital, the country can
| ose Rs. 1500 for every Rs.100
i nvested by an unscrupul ous exporter.
Such exports will show an increase in
India s exports, but this will be
unsust ai nabl e i ncrease and is
ultimately a drain on country’s
finances.

c Food grains sourced Food grains sourced fromthe open
central pool nmarket were allowed for benefit under
mai nt ai ned by FCl t he Schene. FCl is under

from

Governnent control where prices are
al ready subsi di sed. As the
Government did not want to further
subsi di ze the food grains sourced
fromthe central pool maintained by
FCl, such exports were excl uded

d Itens exported under Free (also called white) shipping bills
free shipping bills do not mandatorily require verification

of valuation by Custons authority (as
per Customs Circul ar No. 6/2002

dated 23/1/2002). Firms export under
free shipping bills when they do not
apply for any Governnent incentives
subsequent|y.

Government received intelligence
reports that the export of high val ue
itens |ike rough di anonds were

taki ng place under Free shipping bills
where val ue of the goods nmay be

easily inflated as there was no

cust ons val uati on, Gover nient
excl uded these fromthe DFCE



33)

34)

35)

schene.

M s Adani Export Limted, on February 07, 2004, filed S.C. A No.1676 of

2004 in the Hi gh Court of Q@ujarat at Ahnmedabad challenging the validity
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of the Notification No. 28 and Public Notice No. 40 dated January 28,

2004.

Thereafter, as noted above, Notification No. 38 dated April 21, 2004 was
i ssued vide which Note 6 and 7 were inserted in para 3.7.2.1 of the
EXIM Policy. It may be recalled that first five notes were inserted by
Notification No. 28 dated January 28, 2004. By Note 6, certain products
and category of products were excluded fromentitlenent under duty free
entitlement certificate for status hol ders, whereas under Note 7, certain
itens were not allowed for inports under duty free entitlenent certificate
for status hol ders. These Notes read as under

"Note 6 - The export of the follow ng products and

categories of products would not be permitted for counting

entitlenment under the Duty Free Entitlenent Certificate for

St atus Hol ders

e) Rough, uncut and senm polished di anonds

f) Gold, silver in any formincluding plain jewellery thereof

g) Good grains sourced fromcentral pool naintained by
FCl

h) Itenms exported under free shipping bills.

Note 7 - The following itens would not be allowed for

i mports under Duty Free Entitlenment Certificate for Status
Hol der s:

Agricultural products, which fall under Chapters 1-24 of | T
C (HS) classification of Export and Inport itens.”

Note 6 added in para 3.7.2.1 of the EXIM Policy was earlier inserted as

part of para 3.2.6 in the Handbook of Procedures (Volune-1) and is
34

subj ect matter of controversy.

On July 23, 2004, the Hi gh Court of Gujarat partly allowed Special G vi
Application No. 1676 of 2004 holding that "so far as Note 6 to Para
3.7.2.1 of the EXIM Policy as inserted by the Governnent notifications
dated April 21 and 24, 2004 and the DG F.T.’s public notice dated

28.01. 2004 exclude the followi ng exports fromthe benefit of the duty



(i)

free inport entitlenent for the export status holders as contained in Para

3.7.2.1 of the EXIM Policy 2002-2007: -

Items exported under free shipping bills.

(ii) Gold, Silver in any formincluding plain jewellery thereof, insofar as the

36)

37)

38)

i mport of capital goods and office equipnent for the factory of the
associ at e/ supporting manufacturer/ job worker of the petitioner Conpany

i s concerned.

The Hi gh Court also clarified that the exports effected by a non status
hol der (wi thout any export performance in the year previous to 2003-04)
are eligible for the benefits under the Special Scheme irrespective of the
fact that such exporters did not have any increnental growth in exports
for obvious reason that they had nmade no exports in the previous years,

in the first place.

Aggri eved by the judgnent and order of the High Court of Qujarat in

Special Cvil Application No. 1676 of 2004, Ms Adani Exports on
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Cct ober 30, 2004 filed Special Leave Petition (Cvil) No...CC 6638 of

2005.

On April 07, 2005 in exercise of the powers conferred under paragraph
2.4 of the Export & Inport Policy 2002-2007, the Director General of
Foreign Trade amended the first three lines of Para 3.2.6 of the
Handbook of Procedures. The anended provision provided that:

"The schene will be applicable to the status hol ders/star

export houses who have achieved a m ni num export

turnover of Rs.25 crores in the year 2003-2004".

It also replaced the earlier appendi x 17D prescribing the application

format for claimng the Duty Free Credit Entitl enent.

On July 04, 2005 Wit Petition No. 2397 of 2004 filed by Ms. Kanak
Exports before the H gh Court of Judicature at Bonbay chall enging the
Notification No. 28(RE-2003)/2002-2007 dated January 28, 2004, Public
Noti ce No. 40( RE- 2003) / 2002- 2007, Notification No
38( RE- 2003) 2002- 2007, cane up for hearing before a Division Bench of

Hi gh Court and upon hearing the parties, the High Court of Judicature at

Bonbay upheld the validity of Notification No. 28(RE-2003)/2002-2007



39)

40)

41)

42)

43)

44)

dated January 28, 2004. However, it set aside the Public Notice No. 40
dated January 28, 2004 and further held that the Notifications dated Apri
21 and 23, 2004 have only prospective operation which neans that

exports made by the exporters respondent prior to April 21, 2004 in

respect of the classes of goods covered by Notifications dated Apri
36

21/ 23, 2004 were entitled to be conputed for the purposes of

determning the entitlement of Duty Free Inports

On Cctober 21, 2005, this Court issued notice on the Special Leave
Petition as well as on application for condonation of delay in the Special

Leave Petition (C) (CC NO 6638 of 2005) filed by Ms. Adani Export Ltd

On Decenber 13, 2005, aggrieved by the order of Bonbay Hi gh Court
dated July 04, 2005 in WP. No.2397 of 2004 upholding the validity of the
Notification No.28 of 2004 dated January 28, 2004, Ms. Kanak Exports

filed Special Leave Petition (Cvil) No. 26123 of 2005.

Aggri eved by the order of the Bonbay Hi gh Court dated July 04, 2005 in
Wit Petition No.2397 of 2004, the appellant/Union of India and DGFT

filed Special Leave Petition (Cvil) No.1331 of 2006

On January 13, 2006 Special Leave Petition (C) No. 26123 of 2005 filed
by Ms. Kanak Exports and Special Leave Petition (Cvil) No.1331 of
2006 filed by the appellants/Union of India and DG-T chal | engi ng the
order of the Bonmbay Hi gh Court dated July 04, 2005 in WP.(C No. 2397
of 2004 cane up for hearing before this Court.

This Court upon hearing the parties granted |l eave in the Special Leave
Petition (C) No. 1331 of 2006 and in the nmeantine stayed the operation

of the inmpugned order in Civil Appeal arising out of S.L.P.(C No.1331 of

2006.

On February 17, 2006, the Union of India and DGFT aggrieved by the
j udgnent and order of the High Court of Cujarat at Ahmedabad in
Special Civil Application No.1676 of 2004 dated July 23, 2004 filed the

Speci al Leave Petition.

The Hi gh Court of CGujarat, in the | ead case Adani Exports Limted &
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Anr. v. Union of India & Anr.1, had rendered its judgnent on July 23,
2004, which was available with the Hi gh Court of Bonbay when it gave

its decision on July 04, 2005. Insofar as the Cujarat Hi gh Court is
concerned, it partly allowed the petition quashing Public Notice dated
January 28, 2004 and Note 6 to Para 3.7.2.1 of the EXIM Policy, as
inserted by the Government Notifications dated April 21 and 23, 2004

and rejected the challenge on all other counts. The Bonmbay Hi gh Court
substantially followed the sane |line of action, except differing with the
GQujarat Hi gh Court to a limted extent thereby granting sonme nore relief
to these petitioners. Since these two judgnents are the subject matter

of these appeals, it would be apposite to scan through these judgnents

to find out what actually is decided by the two High Courts and the

reasons in support of their respective deci sions.

45) JUDGMVENT OF THE GUIJARAT H GH COURT

1
Special G vil Application No. 1676 of 2004
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In the Special CGvil Application filed by Adani Exports Linmted in the
Quj arat H gh Court challenge was laid to the anendnent to para 3.7.2.1
of the EXIM Policy vide Notification dated January 28, 2004 whereby five
Not es were inserted. It also challenged insertion of Note 6 vide
Notification dated April 21, 2004 read with Notification dated April 23
2004 and Public Notice dated January 28, 2004 issued by the DGFT.

The validity of the aforesaid provisions was questioned on the follow ng
prem se:

(i) Since Note 4 provided that the guidelines would be applicable to exports
made on or after April 01, 2003, Notification was challenged on the
ground that it amounted to giving retrospective effect to the anmendnent
Notification dated January 28, 2004 and there was no such power wth
the Central Governnent under Section 5 of the Act, or otherwi se, to
make amendments to the EXIM Policy with retrospective effect, or even

retroactively.

(ii) These Notes, particularly Notes 1 to 3, 6 and 7, added by the inpugned

Notifications were not nere guidelines or clarificatory in nature, but



amounted to maki ng substantial changes by inserting new conditions

under the cover of clarification, which was not perm ssible.

(iii) Note 4 was also violative of the petitioners fundanmental rights under
Article 14 and 19(1)(g) of the Constitution
39
(iv) Doctrine of Prom ssory Estoppel was al so i nvoked by contendi ng t hat
acting upon the EXIM Policy, which came into effect fromApril 01, 2003,
the petitioners had exported the goods on the pronise and assurance
contained in sub-para (vi) of Para 3.7.2.1 of the EXIM Policy and fulfilled
the conditions set out therein, thereby achieving the target of incrementa
exports stipulated in the said para and, thus, becane entitled to the
benefit conferred therein, nanely, 10%duty free inports of the specified
itemns. The petitioner had, therefore, altered its position and the
respondents were estopped from going back on their prom ses and

assur ances.

(v) Insofar as Public Notice dated January 28, 2004 is concerned, paragraphs
2 and 3, whereby certain itens of goods which were exported were
excluded fromthe purview of the special schene, were chall enged on
the ground that they were ultra vires the powers of the DGFT as it

anounted to usurping the power of the Central Governnent.

(vi) Insofar as Notification dated January 28, 2004 read with Notifications
dated April 21 and 23, 2004 is concerned, challenge laid thereon was on

the ground that they could not be nmade effective retrospectively.

46) The stand of the Union of Indial/respondents was that Notification dated

January 28, 2004 was only clarificatory in nature. Detailed justification
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for laying down these ’'clarifications’ were given stating that |arge nunber
of representations were received from Trade Associ ati ons/ Export

Promotion Councils as well as individual exporters seeking clarification
on various points relating to the inplenmentation of the Schene. At the
sanme tinme, the Governnent had al so received information that many
exporters were trying to nisuse the sane and details thereof, including

the investigation/inquiry that foll owed, were also given and all this



necessitated i ssuance of Notification dated January 28, 2004, in public
interest. Oher argunents of the petitioners were also refuted giving
various justifications. It was al so enphasized that Section 5 of the Act
and para 1.1 of the EXIM Policy reserved the right of the Government to
anend the Policy in public interest. It was argued that a statutory power
to amend the Policy, after noticing the nmsuse of the Policy, for the
purpose for which it was never intended, cannot be frustrated on the

plea that the petitioners had a legitimte expectation that they can
continue to exploit the Policy for a purpose totally different fromthe one
for which it was intended and then expect that the Governnment woul d

not take any action whatsoever. It was argued that the wit Court would
not sit in appeal over the wi sdomof the Government in such econonic
matters and the Government nust have the freedomto experinment and

must be allowed to adopt the "trial and error nethod". It was al so argued

that economic decision, as contained in the Notifications granting
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monet ary benefits, can be w thdrawn even before the expiry of the
period for which the benefit was originally given if the decision of the
Government is based on relevant material justifying such clarification or

even change of the Policy.

47) After taking note of the aforesaid subnissions of both the parties, the
H gh Court stated certain legal principles referring to few judgnents of
this Court, which it deened necessary to bear in mnd, as they reflected
the caveat sounded in those judgnents. In this behalf, it quoted the
foll owi ng passage fromthe judgnent of this Court in State of Madhya
Pradesh & Ors. v. Nandlal Jaiswal & Ors.2, which guides as to how the
Courts have to deal howith the challenge to a policy decision of the
Government in economic matters

"34... W had occasion to consider the scope of

interference by the Court under Article 14 while dealing
with laws relating to econonic activities in RK Garg v.
Union of India [(1981) 4 SCC 675]. W pointed out in that
case that laws relating to econonmic activities should be
viewed with greater latitude than laws touching civil rights
such as freedom of speech, religion, etc. W observed that
the |l egislature should be allowed sone play in the joints
because it has to deal with conplex problens which do not
admt of solution through any doctrinaire or strait-jacket
formula and this is particularly true in case of legislation
dealing with economic matters, where, having regard to

the nature of the problens required to be dealt with



greater play in the joints has to be allowed to the

| egi slature. We quoted with approval the follow ng
admoni tion give by Frankfurter, J. in Mrey v. Dond [354
US 457]:

In the utilities, tax and econom c regul ati on cases,

(1986) 4 SCC 566
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there are good reasons for judicial self-restraint if not
judicial deference to |legislative judgnent. The

l egislature after all has the affirmative responsibility.
The courts have only the power to destroy, not to
reconstruct. Wen these are added to the conplexity

of economic regulation, the uncertainty, the liability to
error, the bewildering conflict of the experts, and the
nunber of tines the judges have been overrul ed by

events - self-limtation can be seen to be the path to
judicial wi sdomand institutional prestige and stability.

What we said in that case in regard to legislation relating
to economic matters nust apply equally in regard to

executive action in the field of econom c activities, though
the executive decision may not be placed on as high a
pedestial as |egislative judgment insofar as judicia
deference is concerned. W nust not forget that in

conpl ex econonic natters every decision is necessarily
enpiric and it is based on experinmentation or what one

may call 'trial and error method’ and, therefore, its validity
cannot be tested on any rigid 'a priori’ considerations or on
the application of any straight-jacket fornula. The court
must whil e adjudging the constitutional validity of an
executive decision relating to economc matters grant a
certain neasure of freedomor 'play in the joints’ to the
executive. "The problem of governnment" as pointed out by

the Supreme Court of the United States in Metropolis

Theatre Conpany v. State of Chicago [57 L Ed 730]:

are practical ones and may justify, if they do not
require, rough accommodations, illogical, it may be,
and unscientific. But even such criticismshould not be
hastily expressed. What is best is not discernible, the
wi sdom of any choi ce may be di sputed or

condemmed. Mere errors of governnent are not

subject to our judicial review It is only its pal pably
arbitrary exercises which can be declared void.

The Governnment, as was said in Perm an Basin Area Rate

cases [20 L Ed (2d) 312], is entitled to nmake pragmatic

adj ustnents which may be called for by particul ar
circunstances. The Court cannot strike down a policy

deci sion taken by the State Governnent merely because it
feel s that another policy decision would have been fairer or
wi ser or nore scientific or logical. The Court can interfere
only if the policy decision is patently arbitrary,
discrimnatory or mala fide."

48) The Court then observed that these principles were reiterated in Zippers
Karancthari Union v. Union of India & Os.3 and in BALCO
Enpl oyees Union (Regd.) v. Union of India & Ors.4 Thereafter, the

H gh Court referred to the various provisions of the EXIMPolicy and the

anendnments made by the inpugned Notifications as well as Public
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Noti ce, which have already been taken note of above.

49) The Hi gh Court thereafter adverted to three exclusions under Note 1 to
Para 3.7.2.1 which, according to the wit petitioner, had adversely
affected their interest and these excl usions are:

(i) Export turnover of units operating under SEZ/ EDU THRP/ STPI Schenes
or products manufactured by them and exported t hrough DTA units.

(ii) Supplies made by one status hol der to another status hol der

(iii) Export performance nmade by one status hol der on behal f of other status

hol der.

50) In the light of the above, the Court first discussed the propriety or validity
of the Notification dated January 28, 2004 and pointed out that this
Notification does not nmake '"third party exports’ illegal or entirely ineligible
for getting incentive under the said Incentive Schenme for status hol ders.

On the other hand, basic intention of the Scheme was to encourage the

exports of products manufactured by small-scal e industry sector, who do

not have access to international nmarket because of |ack of required
(2000) 10 SCC 619

(2002) 2 SCC 333
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i nternational marketing experience and the opti mumresources to have
presence in the international market arena. Therefore, the Schene was
not intended to encourage a status hol der/export house to pool the
exports nmade by existing exporters, i.e. who have exported in previous
years as well, for the purpose of showi ng increnental growh in exports

of the status holder. Simlarly, supply of goods by a status holder, who is

havi ng the required marketing skill and has been exporting in previous
years as well, to another status hol der does not advance the purpose of
t he Schene. Simlarly, transferring export t ur nover of t he

suppl i er/exporter, who is the original export order holder, to the status
hol der for artificially enhancing the increnental growmh of exports of the
status holder will not further the object of the incentive schene.
Therefore, the Governnent stipulated through the inpugned Notification

dat ed January 28, 2004 that the condition of 25%increnental growh of

exports will apply both to the petitioner/status holder as well as to the



supplier, whether the supplier is a status holder or is an existing
suppl i er/ exporter of goods. The clarifications made by the inmpugned
Notification, insofar as they provide that the increnental growth of 25%
in FOB val ue of exports is the criterion applicable both to the status
hol ders as well as to the existing supplier/exporters, will have to be
treated as clarificatory if the basic object of the incentive schene is

| ooked at. The object of the Schene was to boost exports in actua

terns and not nerely to encourage the existing exporters to pool their
exports for the purpose of giving artificial appearance of the increnental

growt h of exports

51) On the aforesaid basis, the H gh Court concluded that the main purpose
of the Notification dated January 28, 2004 was to prevent transfer of
export orders from one group conpany to another conpany belonging to
the sane group in order to show enhanced export performance of such

anot her company and, therefore, it was clarificatory in nature.

52) The Court then took up for consideration the argunent of the wit
petitioner that the inmpugned Notification and Public Notice had the effect
of taking away the vested right of the wit petitioner, which was repelled
in the foll owi ng words

"17. Under the policy in force prior to the inmpugned
notifications and even thereafter the third party exports are
permtted. Wiat the legal earlier is not nade illegal at all
For instance, exports of goods manufactured by units in
EDU SEZ zones through status hol der are not prohibited
but such exports even made between 1.4.2003 and
27.1.2004, are excluded because the benefit of duty free
import was already availed for the export of such goods.
Chapter 6 of the EximPolicy relates to Exports Oriented
Units (EDUs), Electronics Hardware Technol ogy Parks
(EHTPs) and Software Technol ogy Parks (STPs). As
provided in paras 6.1 and 6.8 of the Eximpolicy, these
units undertake to export their entire production of goods
and services, except perm ssible sales in the Donestic
Tariff Area as per the EximPolicy. Para 6.2(b) of the Exim
Policy provides that "an EDU EHTP/ STP unit nay i nport
wi t hout paynent of duty all types of goods, including
capital goods, as defined in the Policy, required by it for its
activities as nentioned in para 6.1..."
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Para 6.10 reads as under:

"6.10 An EDU EHTP/ STP unit may export goods
manuf act ur ed/ sof t ware devel oped by it through a
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53)

54)

mer chant exporter/status hol der recogni zed under this
Policy or any other EDU EHTP/ STP/ SEZ unit."

The anmendnents do not inpinge upon the right of any

party to export its goods in accordance with the Exim

Policy. The clarification only excludes exports which were

never intended in the first place to be covered by the

Speci al Scheme under consideration

18. Secondly, the m suse of the schene by nere paper

growth in exports is not to be countenanced. Hence, it is

but natural that the notification dated 28.1.2004 woul d

apply to the exports nmade from 1. 4.2003 onwards. In so

far as this Court holds that the Notes 1 and 2 read with

Note 4 introduced by the notification dated 28.1.2004 are

merely clarificatory, the exports nade by the petitioner

bet ween 1.4.2003 and 27.1.2003 (sic) would certainly be

covered by the said notes. Two views were possibl e about

the expression "increnental growmh in exports by 25% and

the Government adopted the interpretation as reflected in

the notification dated 28.1.2004 which is quite in

consonance with the objects of the Act, EximPolicy and

the Incentive Schene rather than the interpretation

canvassed by the petitioner. Hence, there is no substance

in the challenge to Notes 1 and 2 read with Note 4."
On the aforesaid basis, insofar as Notification dated January 28, 2004 is
concerned, its validity has been upheld. The Hi gh Court then discussed
validity of Public Notice of the even date. (bserving that by this Public
Notice certain export products fromthe Incentive Scheme were sought
to be excluded and it could not be treated as mere clarifications, the
H gh Court held that DGFT had no power to exclude exports of such

groups nerely by stating that rough dianonds or food itens were to be
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excl uded.

Since Notification dated April 21, 2004 read with Notification dated Apri

23, 2004 were issued whereby Note 6 was added, which was to the

same effect as Public Notice dated January 28, 2004, and since this was

held not to be nerely clarificatory in nature, the Court went into the issue
as to whether Notes 6 and 3 read with Note 4 were retroactive or
retrospective. In the process, it dealt with the issue of 'vested right’ and
after discussing the aforesaid | egal concepts, it cane to the concl usion
that Notes 3, 6 and 4 were only retroactive in nature and not

retrospective and since Notification dated January 28, 2004 (i ncl uding

Note 3 thereof) on exports nmade from April 01, 2003 was upheld as

valid, Notifications dated April 21 and 23, 2004, flowing fromthe said

Note 3 and adopting contents of Public Notice dated January 28, 2004,



could not be faulted with on the ground of retrospectivity.

55) The Court then took the issue of Prom ssory Estoppel and di scussed
nunerous case |aw on the subject and concluded that since it was a
case of change in economc policy with future effect or retroactive effect
only to 'prevent nanifest injustice or fraud , such public interest would
override individual interest even if the proni see cannot resune his
posi tion. On this basis, the argument based on the principle of
Prom ssory Estoppel was rejected.
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56) At the same tinme, exclusion of two itenms vide Note 6 in Notifications
dated April 21 and 23, 2004 and Public Notice dated January 28, 2004
was found to be neither clarificatory nor in public interest and, therefore,
bad in | aw. These are exclusion of follow ng exports fromthe benefits of
duty-free inport entitlenment for the export status hol ders:
(i) lItens exported under free shipping bills.
(ii) Gold, silver in any formincluding plain jewellery thereof, in so far as the
i mport of capital goods and office equipnent for the factory of the
associ at e/ supporting manufacturer/job worker of the petitioner Conpany

i s concerned.

The Special Cvil Application was allowed to the aforesaid extent
directing that the aforesaid itens cannot be excluded while conputing

the duty free inport entitlenent.

57) JUDGVENT COF THE BOVBAY HI GH COURT
The Bonbay High Court, in its inpugned judgment dated July 04,
2005, has held as under
(i) Notification dated January 28, 2004 is valid. It does not seek to anmend
the policy with retrospective effect but is only clarificatory in nature which
was i ssued to stop the m suse and abuse of the schenme as the main
purport of the schenme was to encourage the export of products and not

to encourage the status hol ders/export user to pool the exports made by
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other exporters for the purpose of showi ng increnental growh in the
export. Paras 19 and 20 of the Hi gh Court containing discussion on this

aspect are noted bel ow.



"19. The reasons for making clarifications are contained in
para 5 of the inpugned Notification. It appears that after
the schene was initiated, on the basis of intelligence
gathered the Central CGovernnent |learnt that the schene

was being misused by certain status hol ders by entering

into contracts with various exporters show ng thensel ves

as third party exporters. Such contracts were executed on
stanp papers ostensibly showi ng such status hol ders as

third party exporters holding other parties in obtaining the
orders. These contracts were found to have been entered

into between the parties as nerely a paper arrangenent

with a viewto claimbenefits of duty free credit entitlenent
on the export of others. It also cane to notice that the
status hol ders were purchasing exports nmade by ot her

parties at a premumwth a view to show increnenta

growt h of 25% or nore in exports w thout having actually

achi eved such growth. In the face of this clear abuse of the
scheme the Central Government had to intervene and

i ssue the inmpugned Notification to clarify the correct
meani ng of the schenme. Note 2 of the Notification provides
that increnental growh of exports by an exporter shall not,
directly or indirectly, be transferred to any other exporter
i.e. exporter’s own incremental growth will be counted for
entitlement. The appell ants have not chall enged the

validity of Note 2. What is challenged is the validity of Note
I which states that for the purpose of cal cul ating the val ue
of certain exports shall not be taken into account in respect
of sub-clauses (ii),(v),(vi) and (vii) thereof.

20. It appears that till 2002-2003 the petitioners’ export

performance was goi ng down steadily. In 2002-2003 the

export of the petitioners was hardly Rs.27 crores. In the

year 2002-2003 India s export increased by 22% wher eas

as conpared to the petitioners’ export of about Rs.27

crores in 2002-2003, it catapulted to nore than Rs. 1000

crores. The national export growh rate was only 22%

while the petitioners’ exports grew at nore than 3800% It

is obvious that this gromh is nerely a paper growth and

not increnmental growh within the neaning of the schene.

Notification dated 28th January 2004 does not make any

third party export illegal or entirely ineligible for getting
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i ncentives under the Exim Policy. However, the basic
intention of the anended schenme was to encourage the

export of products manufactured by small scale units who

do not have access to the international market because of

| ack of required international marketing expertise and
optimum resources to have presence in the internationa

mar keti ng arena. The schene was not intended to

encourage the status hol der/export house to pool the
exports nmade by ot her exporters for the purpose of

showi ng incremental growth in the export. The clarification
i ssued by the inpugned Notification in so far as it provides
that supplies nmade by one status holder to another status
hol der or export perfornmance made by one status hol der

on behal f of another status holder shall not be eligible for
entitlement is in consonance with the basic object of the
scheme. The export turnover of the units operating under
STZ/ EQU EHTP schenes was al so excl uded as these

units are getting all facilities for inport w thout payment of
duty on various types of goods including capital goods
required by themfor their activities. The intention of the
makers of the scheme was not to confer double benefit

under para 3.7.2.1. Further an exporter is required to
export hinself and not benefit from export capabilities of
STZ/ EQU/ EHTP etc. This would be only paper growth and

anount to abuse of the schene. Reliance placed by the



petitioners on Circular No. 16 dated 24tth Decemnber 2002

is also of no assistance as the said Circular stating that 3 rd
party exports are eligible for all the export pronotion

schenes was issued | ong before the special incentive

schene was announced on 31st March 2003. |n our

opi ni on, the provisions contained in the inpugned

Notification dated 28th January 2004 are nerely

clarificatory and cannot be treated as anmendnment to the
schene. "

In the process, the High Court rejected the contention of the wit
petitioners that the said Notification was unreasonable and irrational
The Court held that in conplex econonmic natters every decision is
necessarily enpiric and is based on experinmentation of what one may

call trial and error nethod and, therefore, its validity cannot be tested on
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any rigid prior considerations or on the application of any straightjacket

f ormul a.

(ii) Public notice dated January 28, 2004 issued by the DG-T has been held
to be without jurisdiction inasmuch as DG-T has no power to do so
under Section 5 read with Section 3 of the Act. The Court held that by
this Public Notice, four itens were sought to be excluded fromthe
purvi ew of the schene and, therefore, it anmounted to amendnment of the
schene which could be done by the Central CGovernnent only that too by
nmeans of Notification under Section 5 of the Notification, clarified that
power of the DGFT is only to be exercised for procedural purpose which
was evident frompara 2.1.4 of the EXIM Policy. On the other hand, para
3.2.6 inserted by Public Notice dated January 28, 2004 went beyond the
procedural conditions as these conditions were not found in the Policy.
According to the High Court, since the Notification was not clarificatory
and it anmounted to anmendnent of the policy which was statutory in
nature, this form of del egated or subordinate |egislation could be only
prospective and not retrospective unless the rule making authority has
been vested with the power under the Statute to nmake rules with

retrospective effect.

(i) I nsofar as Notes (vi) and (vii) which were added vide Notifications dated

April 21 and 23, 2004, the Hi gh Court took the view that they were not
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merely clarificatory in nature. It was pointed out that vide these



Notifications, four itens were sought to be excluded fromthe purview of
the schene and, therefore, could not be treated as nerely clarificatory.
The Hi gh Court, thus, while affirmng the validity of these Notifications,
came to the conclusion that it can be only prospective in nature.
Contention of the Union that the word "amend" used in Section 5 read

with Section 3 confers upon the Central Governnent to regul ate,
incorporates in its entrustnment of the power to make subordinate

| egi slation retrospectively, was turned down by the Hi gh Court. The High
Court took the view that the word "anmend" does not give power to make
anendnment retrospectively if it is used in relation to the power to nmake a
pi ece of delegated |legislation. The connotation of the word "anend"

when it is used of the exercise of power by a |egislature cannot be
pressed to construe the word "anmend" in relation to the power to make

del egated legislation. In taking this view, the H gh Court relied upon the
judgnent of this Court in Accountant CGeneral and Another v. S

Dor ai swany and O hers5

Anot her contention of the Union predicated on Section 21 of the Genera
Clauses Act to buttress its subnission that retrospective effect could be
given to the Notification was al so repelled. In the opinion of the High
Court, Section 21 of the General C auses Act enbodies a real m of
construction, nature and extent of application which nust inevitably be

(1981) 4 SCC 93
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governed by rel evant provisions of the statute that confers power to
i ssue the notification. The said power nust be exercised within the linits
prescribed by the provisions conferring such a power and if there was no
specific power given to make anendnent retrospectively, that could not
be assuned on the ground that it was necessitated in public interest.
On this aspect, the Bonbay Hi gh Court did not agree with the view taken
by Gujarat Hi gh Court which held that Notifications dated April 21 and
24, 2004 were nerely retroactive and not retrospective, by giving
foll owi ng reasons
"The Division Bench, however, proceeded to hold that the
Notifications dated 21st/24th April, 2004 are nerely
retroactive and not retrospective. W may hasten to add

that the Division Bench struck down the Notifications dated
21st/ 23rd April, 2004 as far as the free shipping bills and



gold, silver and jewellery are concerned on the ground that
excl usion of these itens was unjustified and unreasonabl e.
Wth great respect to the | earned Judges we are unable to
agree with the view that the anendnent is nerely
retroactive. Once it is shown that the Central Governnent
does not have the power to give retrospective effect to the
amendrment which is introduced in exercise of power
conferred by sec. 5 of the Foreign Trade Act then whether
the said anmendnent is retro-active or retrospective is
rather inmmterial. The anendnent has clearly an inpact

on the rights which are already crystallized. W have
therefore no hesitation to hold that the Notifications dated
21st and 23rd April 2004 woul d have prospective operation
only."

QUR ANALYSI S AND CONCLUSI ONS

58)

59)

The factual matrix, coupled with the argunments advanced before us by
both sides, makes it clear that the issues renmain the same which were

canvassed before the Hi gh Courts. Even the position taken by the
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parties on either side is predicated on identical |legal edifice. Before
adverting to the anal ytical discussion and deciding the validity of

i mpugned Notifications and public notice, keeping in nmind the | ega
principles, we would like to first discuss the background in which they
came to be issued. W feel that argunent of the Union that these were
issued in public interest has to be considered first as that would provide
the raison d etre behind such a nove on the part of the Governmnent.
Therefore, the first question is:

Whet her Notifications were issued in public interest?

The main objective of the scheme was to achi eve the share of 1% of

gl obal trade and accelerated growh in exports. For this purpose, the
schene intended to concentrate on the growth of certain kinds of

products treating the same as "thrust sectors”. In para 3.10, six such
sectors are nmentioned as thrust sectors, viz., Electronic hardware,
Textile including garnents, Auto components/ancillary, Gem and

jewel lery, Agriculture and service sector. It would be significant to point
out that except one, all other wit petitioners belong to Gem and
jewel l ery sector. One writ petitioner has export in Textilel/ Garnments.
What is highlighted is that no thrust sector was affected or prejudiced by
the i mpugned Notification and which was primarily Gem and Jewel |l ery

exporters who got the hit.
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60)

61)

As a matter of fact, immediately after the introduction of the schene,
was found that there was unprecedented sharp rise in the export in Gem
and Jewel lery articles. It raised certain suspicion in the nmnd of the
authorities as to whether these were genuine exports. The matter was

i nvestigated and on the basis of intelligence gathered by the Centra
Governnent, it was learnt that there was ranpant nisuse of the schene
by certain status hol ders. On Cctober 13, 2003, the then Joint
Secretary, Governnent of India, Central Board of Excise and Custons
addressed a letter to the then DG-T stating as foll ows:

"I't has been reliably learnt that some status hol ders are
trying to show growh in exports so as to avail the benefit
of the aforesaid schene. Such status hol ders are

pur chasi ng exports nmade by other parties at a prenm um

with a viewto show increnental growh of 25%or nore in
exports wi thout having actually achieved such growth
Simlarly sone corporate groups having nore than one
exporting units are reportedly shifting exports in the name
of any one status hol der group conpany so as to artificially
achi eve increnental growmh of 25%in exports. You would
agree that the objective of DFCEC Schene is to

encourage status holders to achieve substantial growth in
exports so that there is corresponding increase in the
forei gn exchange earnings of the country. It is, therefore,
necessary to put suitable safeguards in DFCEC Scheme

for Status Holders so that third party exports are not
counted for the purpose of calculating the increnental
growh in exports. Similarly, in case of corporate houses
havi ng nore than one exporting conpani es, increnental
grow h may be cal cul ated by taking into account the

overall exports nmade by all the conpanies of that group
You nay also like to provide for any other safeguards in
DFCEC Schenme for Status Holders to ensure that the
benefits of DFCEC Schene is nade available only to

those status holders who actually achieve increnental
grow h of 25% or nore in FOB val ue of exports during the
financial year 2003-04 vis-a-vis to financial year 2002-03.
One way to disallow DFCEC Schene benefit to such

artificial growth nmay be to define the term"increnental
grow h in exports" used in para 3.7.2.1(vi) of the EXIM
Policy."

The said letter dated 14.10.2003 was forwarded to the Ofice of the
Conmi ssi oner of Cust ons, Export Pronot i ons to
Commi ssioners of Custons and the Commi ssioner of Customs, Minbai

on 05.11. 2003 responded that:

"The Customs House at Munmbai has noticed exports of

sugar by State Trading Corporation of India Ltd. show ng
account of Adani Export Ltd., Private Merchant Exporter.

The invoice is that of State Tradi ng Corporation of India
Ltd. Mate Recei pt shows receipts of goods from State

Tradi ng Corporation of India Ltd. As also the Bill of Lading
shows the shipper as State Tradi ng Corporation of India

Ltd. However, the bank certificate of export and realization

it
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62)

In a neet

suggest ed

has been filed by Adani Exports Ltd. In which the exporter
is shown as Adani Exports Ltd. Adani House,
Navrangpura, Ahnedabad A/c State Tradi ng Corporation

of India Ltd. Photocopies of the set of docunents is

encl osed herewith. It is also to be pointed out that the
DEPB benefit available on sugar is only 4% but under the

i ncentive scheme the exporter is entitled to benefit of 4%
pl us additional 10%

I f purchase of exports fromthird parties or shifting of
exports fromone conpany to the other in the group is
inconsistent with the intention and objective of the schene,
then the flaw in the schene is to be renmoved. The flawis
that third party exports are being permtted under the
Foreign Trade as well as Custons Regul ations. The flaw

can be renoved by anending para 3.7.2.1 of that Policy

and the rel evant custons notifications to provide that third
party exports shall not be taken into account by the DG-T
in conmputing the incremental growth and the FOB val ue
qualifying for grant of Duty Fee Credit Entitlenent
Certificate.

The schene nay be nore precisely stated in the EXIM

Policy and the Customs Notifications in accordance with
the objectives and intentions of the Government so that
what is plainly pernmitted by the schene is not regarded

subsequently as mi suse or abuse of the schene.

It is also brought to the notice that it is open to the
exporters to export under free Shipping Bill where as per
the current instructions there is no scrutiny of Shipping
Bills or physical exanm nation of the goods. This would
enabl e the unscrupul ous exporters to inflate the FOB

Val ue and get increnental growth and the additiona
benefit of 10% under DFCEC."

ing held with the Oficials of the DGT and the Custons it was
as under:

"For calculation of increnental value the follow ng should
be excl uded: -

- Val ue of goods exported on re-export basis.

- Since the exports nmade by a subsidiary of alimted
company are counted towards export performance of the
limted conpany for the purpose of recognition, the value
of export made by subsidiary conpany and its linmted
conmpany shall be taken together to determ ne the

i ncremental exports.

- In case of EQU SEZ/ STP/ EHTP units, this facility shal

not be available as such units are already eligible for duty
free inport of capital goods/raw material s/office

equi pnents etc. Further the status hol der which al so has

a DTA unit along with EOU SEZ/ STP/ EHTP unit shoul d be
excluded for the purpose of determining of third party
export.

- Value of third party export.
- In case of doubt regarding valuation of goods by

Custons authorities, the value of goods as determ ned by
Custons authority shoul d be taken
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for determi ning increnental export instead of value
decl ared by exporter.

- Value of exports made in terns of fulfillnent of any
export obligation under any export pronotion schenme such
as EPCG Advance License etc
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Further to plug the | oopholes, there is need to incorporate
the follow ng safeguards in the schene.

- It is essential to incorporate a provision in the schene
providing that the status hol der availing the benefit of
above said scheme and inporting raw material shall not
avai |l export incentive by way of drawback/DEPB on foods
manuf act ured using such duty free inputs and their
subsequent export.

- The possibility of excluding gens and jewellery exports
may al so be exam ned as the duty incidence on gold (Iless
than 2% silver (5%, rough dianond (0%, rough

genstones (0%, broken or sem -finished cut and polished
di amonds (0%, cut and polished dianonds (15% is |ow

In addition to |l ow duty, several other incentives such as
repl eni shment licence of 1% FOB Val ue of export for duty
free inport vide notification No.41/99-Custons, dated
28-4-2003 are al so avail abl e.

In addition, we have several schenes such as:

- Exenption to gold/silver/platinum alloys, findings, and
mounti ng of gold/silver/platinumand plain sem-finished

gol d/silver/platinumJewellery by nom nated agenci es,

status hol ders or exporters of standi ng under the schene
for export against supply by foreign buyer (notification No.
56/ 2000- Cust ons dat ed 5-5-2000)

- Schene for providing replenishnent |icense issued order
under or in accordance with paragraph 4.4.1 of the EXIM
Pol i cy; and Gem Repl eni shnrent License issued under in
accordance with paragraph 4.4.13 of the EXIM Policy -
under these schemes, raw pearls, natural or cultures, and
preci ous or sem -precious stones (other than rough

di anonds), unset and uncut are allowed to be inported
duty free.

- In addition to above, this sector has |large potential to
mani pul ate the val ue of goods and do the circular trading
of goods by doi ng over-invoicing and under-invoicing. The
recei pt cases of |arge scale manipul ation of value of rough
di anonds is a clear exanple of this.

- There is need to clearly express in the schenme that

val ue of only physical exports be taken into consideration
and not the value of deenmed exports.

- The Schenme is open ended and it does not have any
Iinkage with foreign exchange realised. This aspect also
needs careful re-exam nation."

63) On 19.11.2003, the Oficer on Special Duty, Government of India,

M nistry of Finance, Department of Revenue issued a GCircular No.

98/ 2003 stating that:
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"Commi ssi oner of Custons (Export), ACC, Sahar had

rai sed an issue whet her under DFCEC Schene, inport of

all capital goods including professional equi pnents could
be allowed. This doubt has al so been created on account

of usage of the words "capital goods" in condition (3) of
Custons Notification No. 54/2003. This issue has been

exam ned in consultation with DGT/ MOC. DGFT have
confirnmed that the objective of DFCEC Schene for

Services Providers is to permt inport of aforesaid goods
with a viewto increase the capability of the services
providers so as to enable himto render a better and
efficient service. Wth this in mind inport of professiona
equi prents which are required in the profession of the
service providers has been all owed. However, insofar as
capital goods are concerned, its inport to service provider
has al ready been all owed through EPCG route.

Therefore, insofar as DFCEC Schene is concerned, under

the category of professional equipnments, inport of only
those equi pnents woul d be perm ssi bl e under DFCEC

Schene, which are professional equi pnents required by

the Service Provider for the purpose of rendering service &
earning free foreign exchange. It is reiterated that inport
of capital goods which are other than professiona

equi prrent or of fice equi pnent shall not be all owed under
DFCEC Schene for Service Providers. In order to renove
doubts, the words "capital goods" used in condition (3) of
54/ 2003- Cus dated 1.4.2003 has al so been corrected to

read as "Professional equiprment" by issue of corrigendum

Suitable Public Notice for Trade and Standing Order for
t he gui dance of custons field may be issued.”
64) In furtherance to the communi cati ons between the Departnent of 60

Revenue and the Custons, a nmeeting was held in the Ofice of the
DGFT on Cctober 21, 2003 which was attended by ADG SB), JS(SSR)
JDGE(MCJ), OSD(RKT) and DDGTM in the Chanber of DG-T under the
Chai rmanship of DGFT and with regard to the Duty Free Credit
Entitl ement Schenme a tentative decision was taken on the followi ng lines
to safeguard, avoid any fraud or m suse of the Schene:
(a) The BRC and Shipping Bill and the GR Form shoul d bear the nane
of the merchant exporter and the associate/supporting manufacturer in
case of third party export.
(b) There should be a minimumgrowth of 25%in the exports of both
supporting/ associ ate manufacturers in case of third party export.
(c) For group conpanies, it was suggested that the export of different
compani es under a group may be clubbed so as to check the possibility
of inter-conpany transfers within a group for showing artificial growh.
However, the natter may be further exanmined to arrive at a solution

(d) I't was al so decided to go through the other additional issues, if any,



65)

66)

67)

68)

in the mitter so that the proper guidelines can be issued as early as

possi bl e.

Wth regard to the inport of capital goods under the Duty Free Credit
Entitl ement Schenme the matter was deliberated upon and it was deci ded
not to allow all capital goods other than the professional equipnment and

of fice equi pnent nentioned in paragraph 3.8 of EXIM Policy agai nst
61

DFCE to service providers

On Decenber 11, 2003, the Additional Director General, Directorate of
Revenue Intelligence addressed a letter to the Joint Secretary, (Draw
back), Mnistry of Finance reiterating the suggestions nade in the
meeting held with the Officers of the DGFT and the Custons as stated

herei n above.

On Decenber 23, 2003, the Ofice of the Chief Conmi ssioner of

Cust ons, Bangal ore Zone, addressed a Conmunication to the Joint
Secretary (Drawback), Mnistry of Finance, Departnent of Revenue,
Central Board of Excise and Custons inter alia indicating:

(i) In order to prevent m suse of the schene, it is desirable to
incorporate the following conditions in paras 3.7.2 and 3.7.2.1 of the
EXI M Pol i cy 2002-2007 while issuing the duty free inport entitlenent
certificate.

(ii) Wiite computing the increnmental growh in FOB val ue of exports
only the value of exports, which have been nade directly by the status
hol der as involved in the export docunents and for which the export
proceeds have been realized in the name of the status hol ders shall be

taken into account.

Thereafter, on Decenber 12, 2003, the Chief Conmm ssioner of Custons,

Munbai addressed a conmunication to the Joint Secretary (Drawback),
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M nistry of Finance, Departnment of Revenue indicating that:

"The status hol ders as well as status hol der corporate
groups are showing artificial increnmental growth of 25%in
Exports(.) Even a Govt. of India undertaking, such as
S.T.C. Limted have also sold their exports to another
status hol der(.)

It is felt that the incentive schene under DFCEC for 25%



69)

70)

71)

incremental growth in Exports during 2003-04 vis-a-vis
2002-03 has spurred this "artificial clubbing of exports"(.)
However, the DGFTS clarificatory policy circul ar of

16/ 2002 dated 2.12.2002 envisages that allowing third

party export is a conscious decision of the Government(.)

It appears that in the face of the current policy provisions,
the benefits allowed to third party exports cannot be legally
denied(.) Hence it is proposed that Mnistry may consi der
prevailing upon the Mnistry of Comrerce/ DGFT to anend

the EXIM Policy provisions, so as to incorporate Para
3.7.2.1 (g) that for the purpose of calculating the
incremental growth of 25%in exports in 2003-04, vis-a-vis
2002-03 the exports made on behalf of third parties will not
be counted(.)

It is further submtted that in order to show 25%
increnmental growth in the exports during the current
financial year 2003-04 vis-a-vis exports nmade in 2002-03,
unscrupul ous el enments may al so resort to over invoicing of
free shipping bill by inflating the FOB value in such exports
as the sane are not subject to rigours of custons

assessnent and physical examination(.) It nmay therefore

be suggested to the Mnistry of Commerce and DGFT t hat

the val ue of the exports nade under Free Shipping Bil

may not be counted for the purpose of calculating 25%
incremental growth in export under the DFCEC Schene(.)
Alternatively, the exporters claimng for increnmental growh
against free shipping Bills with the benefit of DFCEC
Schene should declare it in all such Shipping Bills, so that
such exports could be put to rigors of custons scrutiny

i ncl udi ng val uati on and physi cal exam nation(.)"

Based on these Reports an exercise was initiated for carrying out
anendnents in the Handbook of Procedure (Volunme-1) with series of

nmeetings and Open Houses with the Apex Chambers of Commerce and
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I ndustry, Export Pronotion Councils, Trade Associations, Comuodity
Boar ds. Based on these interfaces the lists of suggestions were
compi | ed and t he same di scussed t hr eadbar e during i nterna

del i berati ons.

There were a series of interactions with the other Mnistries involving
changes in the procedural aspects of the EXIMPolicy as reflected in the

Handbook of Procedures (Vol une-1).

The individual divisions were allocated the task of amendi ng the
procedural aspects of the EXIM Policy. Inputs were received fromthe
EPCG di vi si on headed by Addl. DGFT (M.B) which carried out changes

in Chapter 5 of the Handbook of Procedures (Volume-1), PC || Division
carried out changes in the Deened export chapter and DES |V Division
suggest ed changes in Chapter |V of the Handbook of Procedures

(Vol une-1).



72) Meetings were held with the (Drawback) Directorates on January 09,
2004 and January 21, 2004 culmnating into a presentation to the
Hon' ble Prime M nister on January 27, 2004 in the presence of the
Conmerce and Industry Mnister, Finance Mnister, Secretary Finance,
Secretary Revenue, Secretary DG-T, Additional DG-T (Policy), Joint
Secretary etc. wherein it was decided that salient changes should be

brought in the Handbook of Procedure (Volune-1) to the follow ng effect:
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"the duty free entitlenent for status hol ders has been fine
tuned to obviate any possible misuse such as nandating
the insertion of the exporter and third party’s nane on the
export docunents, need
to have nexus for inport under the certificate vis-a-vis the
exports made etc."

73) In the counter affidavit filed by the Union of India, details of the nodus

operandi used by these exporters are given on the basis of which it is
projected that these exporters indulged in inflating their exports by
achieving a growth rate from 300%to 3800% when during the sane

period i.e. 2003-2004, the national growth of export was nerely 18% It
is denonstrated by tabulating figures as foll ows:

Tur nover Turnover
%

S.No. Firm crores - crores -
G owt h
2002- 03 2003-04

1 Adani  Exports Li m t ed, 377 4657 1135
Ahnmedabad

2 Raj esh Exports, Bangal ore 112 2372 2017

3 Kanak Exports, Mimnbai 27 1070 3816

4 Sur vanshi Exports, 1007 5495 335
Hyder abad

5 Vi shal Exports, Ahnmedabad 318 1495 370

"It is submitted that in case of Ms. Kanak Exports and
Ms. Rajesh Exports, their export growh exceeded a
growt h rate of 2000% and their entire export conprises
of gold coins and plain Jewellery. The rel evant turnover
of these conpanies for the year 2002-2003 and

2003- 2004 is as under

Share of Cold
Tur nover Tur nover % coins and Plain

Firm
2002-03 2003-04 Gcowmh jewellery in total
Exports
Raj esh Exports, 112 2372 2017 100
Bangal ore
Kanak Exports, 27 1070 3816 100
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That in case of Ms. Adani Exports, the Petitioner herein,
their exports have grown by nearly 1135% and over 80%

of their exports cane from di anonds and supply taken
fromother status holders not neeting the mnimumturn
over of growth criteria. The said fact is clear fromthe
follow ng chart:

Adani Exports Limted, Ahmedabad Exports
(crores)
Total exports for the year 2003-04 of which 4657

1 Rough, and re-exported polished di anonds 2475
2 Suppl i es taken from status hol ders not 1316
meeting the m ni nrum turnover and growth
criteria
Share of the above 2 categories in the 81. 4%

total exports

Export surge of 1135% for Ms. Adani Exports cane in
2003-04 while for the past 6 years their exports were
decl i ni ng.

The above said growth rate of the conpani es who have
chal  enged the Notifications and the Public Notices, has
been achi eved on account of the follow ng:

| - Purchase of exports
Purchase of the exports of other firns (who were
not eligible to get the benefit of the schene) by Ms.
Adani Exports Ltd. to inflate their turnover. For this
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contracts were signed between the petitioners and other
exporters.

I'l-Export of rough di anonds

Export of rough dianonds by Ms. Adani Exports
Ltd. Even through India is not a rough dianond
produci ng country.

These exports stopped the nonent DFCE
benefits were disall owed.

Export of such rough di anonds earlier never
been part of the normal commercial operations and has
taken place just to take advantage of the Schene.

According to Gens and Jewel | ery export
pronotion council, "India is not a rough exporting
country. Rough di anonds whi ch are unsustai nable for
cutting in India are re-exported." Such exports stopped
the monent benefit was explicitly w thdrawn.

In the present case also the respondent herein
M s Adani Exports Limited had stopped exporting the
rough di anonds the nonment the Notification was issued
in January, 2004 and according to Gens and Jewel |l ery
export pronotion council, "Party has not exported rough
di anonds during Jan/ March 2004."

I'll-Export of gold coins, Jewellery-Grcular trading
and Exports to rel ated conpanies

Most notorious m suse of the schene was carri ed



out by few firns who exported Gold nedallion and
studded jewellery. Key firnms included Ms. Kanak
Exports, Ms. Rajesh Exports Ltd. And Ms. Adani
Exports Limted.

Petitioners exported to their own counterparts in Duba
and Sharjah. Since the jewellery attracted 5% i nport
duty at Dubai, the consignnments which were declared as
jewellery in India were declared as scrap in Dubai to
avoid the inport duty.

The export goods have been declared as
"Studded gold jewellery/ CE Bangl es" at the Indian port,
whereas at the port of destination they were cleared as
gol d scrap.

In few consignnents belonging to Ms Adan
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Exports Ltd. and produced by Ms Raj esh Exports as
supporting manufacturer, the export products decl ared

as 'Bangles’ were nothing but strips of gold forned into
t he shape of bangle and studded with cheap imtation

st one.

That as it was difficult for themto achieve the
val ue addition prescribed by the Policy through
craftsmanshi p, they added extra gold to get the val ue
addition. However, in this process strangely enough per
unit price of the gold exported was | ess than per unit
price of gold inported.

Ther eby i nplyi ng/ denonstrating that there is a
col lusi on between Ms. Adani Exports, Petitioner herein
and M's. Rajesh Exports, appellant before the
Kar nat aka Hi gh Court in order to misuse the policy.

Wth the exports taking place within a day of the
imports, gold can be circulated nore than 100 tinmes in a
year. That neans that an unscrupul ous exporter can
expect to earn Rs.1500 for every Rs.100 invested. As
these are not commercial operations and export and
i mport takes place between related parties, the
illegitimate earnings are at the expense of the country.

| V- Export of cut and polished di anonds-Circul ar
trading and Exports to rel ated conpanies

According to reliable information the same sets of
di anmonds were rotating and these never entered the
I ndi an donestic territory or to the end consumers
abroad. The val ue of such exports in the past three
years nay exceed Rs. 15,000 crores. Governnent has
detailed report of the nobdus operandi of the firnmns
i nvol ved.

Exports of cut and polished di anonds took place
fromsmall roons of 10X12 feet where nanufacturing
activity was not all owed.

Firms like Ms. Adani Exports inported their
consi gnnments on re-export basis with artificial value
addition and to buyers related to them

Page 51 of Annual report 2001-02 of Ms. Adan
Exports nentions the nane of Ms. Gudani |Internationa

of Singapore as the related party and associate entity.
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Ms. Adani Exports exported cut and polished di anonds
to this entity. This indicates that the suppliers, exporters
and inporters were |inked and hence the possibility of
mani pul ati ng val ue addition
According to one estimate the same set of
di anronds were rotating and these never entered the
I ndi an donestic territory or to the end consumers
abroad. "

74) It is also stated in the counter affidavit that the m suse of the schene
had al so conme to the notice of DRI and other intelligence officials who
had gathered the necessary infornmation and coll ected supported
docunents. Based on the intelligence gathered, a note on the m suse of
Duty From Credit Entitlenment (DFCE) and Target Plus Scheme was

prepared which is annexed with the counter affidavit. At the tine of

argunents, M. Adhyaru, |earned senior counsel extensively read and

profusely relied upon this note with his passionate plea that all these wit

petitioners have indulged in sharp practices in trying to take undue
advant age of the schene and, therefore, they should not be held entitled
to the benefit of the schenme. It was also submitted that this materia

woul d clearly support the plea of the Governnment that the Notifications

were issued to curb the msuse and were clearly in public interest. Exact

summary and details of msuse as nmentioned in the said note are as
under:
"Executive Summary

The following note is based on the intelligence
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gathered by the governnent. |If needed copi es of
supporting docunents nay be produced.

Since the Schene was based on growth of
i ndi vi dual exports, many unscrupul ous exporters
resorted to inflating their export turnover mainly by
followi ng type of activities

Ms. Adani Exports and few other exporters
purchased the exports of other firms to inflate their
turnover. Contracts have been signed between the
petitioners and other exporters that petitioner wll
provi de marketing and ot her services and act as third
party exporter. According to the Departnent of Revenue
St atus Hol ders were purchasi ng exports nmade by ot her
parties by paying nmoney with a view to show
incremental growth of 25%or nmore in their own exports.
Claimng other firms exports through such nmechani sm
woul d nean that the country’'s export turnover would
remai n constant while applicant firms turnover will
skyrocket .

Export of rough di amonds even though India is



not a rough di anond produci ng country. These exports
stopped the nonent DFCE benefits were disall owed.

Few firms who exported Gold nedallion and
studded jewellery indulged in the nost notorious nisuse
of the Policy. Key firns included Ms. Kanak Exports,
M's. Rajesh Exports Overseas and Ms. Adani Exports
Limted. According to DRI reports many of these
exporters exported to their own counterparts in Duba
and Sharjah. Since the jewellery attracted 5% i nport
duty at Dubai, the consignnents which were declared as
jewellery in India were declared as scrap in Dubai to
avoid the inport duty. Since these conpanies were
produci ng shoddy products in a 12 hour operation, it
was difficult for themto achieve the value addition
prescribed by the Policy through craftsnmanship and
hence they added extra gold to get the value addition
However, in this process strangely enough per unit price
of the gold exported was | ess than per unit price of gold
i nported. Government has secured key docunents
from UAE Cust ons.

Cut and polished di anobnds were inported, stored
i nside a bond and re-exported with artificial value
addition. Few large firms led by Ms. Adani Exports Ltd.

exported these products to buyers related to them
According to one estimate the sane set of di anbonds
were rotating and these never entered the |ndian
domestic territory or to the end consuners abroad. The
val ue of such exports in the year 2003-04 and 2004-05
may exceed Rs. 15,000 crores. This report contains
observations of DRI, which describes the nodus
operandi and the firns involved in graphic details.

DETAI LS OF THE M SUSE OF DUTY FREE CREDI T
ENTI TLEMENT (DFCE) & TARGET PLUS SCHEME BY
THE PETI TI ONERS

Background of Policy changes

Intent of the Governnent has been to accelerate
Indias exports and towards this intent DFCE schemne
was | aunched. The schene envi saged rewardi ng
genui ne export growmh with the specific objective of
accelerating the increnental growth in exports and to
facilitate India energing as a major base for different
source of products and services for the rest of the world.

The reward was supposed to notivate and spur
exporters in increasing their export turnover. However,
the schene could not have envisaged at the tinme of its
| aunch that certain exporters would enpl oy
non-comer ci al and unlawful tactics in a manner that
woul d be injurious to the revenue interest and to derive
undeserved benefits w thout actually having positive
effect on the overall export effort of the country.

DGFT started getting the reports of msuse of the
Schenme predoni nantly on account of buying of exports
fromthe parties who woul d otherwi se not be eligible
under the Schenme. To plug the m suse and also to
provide clarification on the details of the Schene,
Notification 28 and Public Notice 40 were issued on
28.1.2004.

| - Purchase of exports



One of the major nisuses reported was that nmany
Status hol ders were entering into contracts with various
exporters for arrangenents showi ng thenselves as third
party exporters. Such contracts were executed on
stanp paper. Ostensibly such status hol ders indicated
thenselves as third party exporters hel pi ng the other
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party in obtaining export orders, production of goods as
per international standards etc. This |legal contract has
been entered nerely as paper arrangenent so as to
claimthe benefit of duty free inport entitlenent on the
export of others. Ms. Adani Exports Linited was one of
the parties in many such contracts.

According to the Departnent of Revenue Status
Hol ders were purchasi ng exports nmade by other parties
at a premumwth a view to show increnental growh of
25% or nore in exports w thout having actually achieved
such grow h.

973 crores worth of exports of Ms. Adani Exports
Limted cane fromthe supplies fromlarge exporters
(status hol ders). Status holders are |arge sized
exporters who export their goods directly. In this case
the benefits of DFEC Scheme were not applicable to al
status holders but only to those status hol ders who were
meeting the increnental growh and turnover criteria. It
i s anybody guess that if the status hol ders were not
meeting the growth criteria they would not have got any
benefit under the Scheme. The petitioners channel ed
such supplies to gain benefit under the Schene.

Claimng other firms exports through such
mechani sm woul d nean that the country’s export
turnover woul d remain constant while applicant firms
turnover will skyrocket. If the firmhad focused on
i ncreasing their exports, both the firmand the country
woul d have gained in terns of export turnover, however,
the firms chose to focus on people who were already
exporting (but were not entitled for this benefit). Thus,
the firms turnover in the past year grew at astronom ca
rate whereas country’s export growth was just average."
The CGovernnent has, thus, denonstrated that based on the
af oresai d exerci se undertaken, Notification dated January 28, 2004 as

well as Public Notice of the even date were issued.

75) Not wi t hst andi ng strenuous efforts nade by | earned counsel for the wt
petitioners to show that the exports by them were genuine and there was

no misuse, we have no hesitation in accepting the plea of the Union that
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the purport behind Notifications was bona fide which was actuated with
the conditions of public interest in mnd. W answer the question in the

affirmative.

76) Let us now discuss the validity of the Notification dated January 28,
2004. The issue that arises for deternmination is as to:

Whet her Notification No.28 dated January 28, 2004 vide



which Notes 1 to 5 to para 3.7.2.1 were inserted in the
EXI M Pol i cy 2002-2007 was only clarificatory in nature

or i
3. 7.

t anounted to anmendnent of the provisions of para
2.1 of the EXIM Policy?

77) In order to discuss this question in proper perspective, it would be

necessary to take note of those portions of the provisions contained in

the original Scheme which are relevant for our purposes. Here, we are

concer ned

for ready

with para 3.7.2.1 of the Schene, which we reproduce again
reference

"3.7.2.1 The status holders shall be eligible for the
following new special facilities:

(i) Li cence/certificate/ perm ssions and Custons

cl earances for both inports and exports on self-declaration

basi s;

(ii) Fixation of Input-Qutput nornms on priority within 60
days;

(iii1) Exenption from conpul sory negotiation of docunents
t hrough banks. The remittance, however, would continue
to be received through banki ng channel s;

(iv) 100% retention of foreign exchange in EEFC account;

(v) Enhancenent in normal repatriation period from 180
days to 360 days;

(vi) Duty free inport entitlement for status hol ders
havi ng increnental growth of nore than 25%in FOB

val ue of exports (in free foreign exchange) subject to a
nmi ni mrum export turnover of Rs.25 crore (in free

foreign exchange). The duty free entitlenent shall be
10% of the incremental growth in exports. Such
entitlement can be used for inport of capital goods,

of fice equi pnent and inputs for their own factory or

t he factory of t he associ at e/ supporting
manuf acturer/job worker. The entitl ement/goods shal

not be transferable.™

78) Vide Notification dated January 28, 2004, 5 Notes were added to the

aforesai d

sub- not es,

par a. We are concerned with Note 1 which contained 8
and it reads as under:

"Note 1 - For the purpose of calculating the val ue of
exports, the follow ng exports shall not be taken into
account, nanely: -

(i) re-export of inported goods or exports made through
transshi pnent ;

(ii) export turnover of units operating under
SEZ/ EQU/ EHTP/ STPI Scheres or products manufact ured
by them and exported through DTA units;

(iii1) deenmed exports (even when paynents are received in
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Free Forei gn Exchange) and paynment from EEFC
account;

(iv) service exports

(v) supplies made by one status holder to another status
hol der;

(vi) export performance nmade by one status hol der on
behal f of other status holder will not be eligible for
entitlement under the schene;

(vii) Supplies nade or export performance effected by a
non- st atus hol der (Merchant exporter/ Mnufacturer with
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any export perfornmance in 2003-2004) to a status holder if
the applicant as well as the non status hol der have | ess
than 25 per cent incremental growth over their respective
previ ous years direct export turnover;

(viii) the exports nade by an applicant within a group and
the group to which it belongs has individually |ess than 25
per cent incremental growth of export.”

There was no serious challenge to sub-notes (i), (iii), (iv) and (viii).
Bef ore we discuss the effect and inpact of the aforesaid sub-notes of
Note 1, let us find out as to how the Bombay Hi gh Court and QGuj arat

Hi gh Court in their respective judgments have dealt with this issue.

So far as the Bonbay Hi gh Court is concerned, after specifically posing

the question as to whether Notification dated January 28, 2004 has the

effect of introducing a new condition or termor it is nerely in the nature
of clarification to the existing policy. The High Court referred to the basic
obj ective of the schene as contained in Commerce and | ndustry

M ni ster’s speech on introduci ng new EXIM Pol i cy 2002-2007. It reads

as under:

"W recogni ze that the status holders will continue to
play a significant and increasing role in boosting
exports, particularly fromthe small scal e sector, as
nmost of the small scale units will not be in a position to
directly access the international markets. Mreover, it
will be our endeavor to facilitate India energing as a
maj or base for out sourcing products and services for
the rest of the world. They are also critical to our
strategy for accelerating the rate of increnental growth
of export. Therefore, we intend to give a premumto
the status hol ders who achieve high gromh rate in their
exports. It is proposed to give a duty free entitl enent
to themfor inport of capital goods, spares, office
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equi pnents and consunabl es. This will be available to
status hol ders who achieve a growth rate of 25% or
nmore in the current year with a mni mum export
performance of Rs.25 crores. They would be entitled
to a duty free entitlement of 10% of the incrementa



81)

growth in exports during the current financial year. This
entitlement would be subject to actual user condition
whi ch can be passed on to associ ate manuf act ur es”

The Hi gh Court thereafter pointed out that after the aforesaid Schene
was initiated, the Central Governnent |earnt, on the basis of intelligence
gathered, that there was a ranpant m suse of the schene by entering
into contacts with various exporters showi ng thenselves as third party
exporters. These contracts were executed on stanp papers ostensibly
showi ng such status holders as third party exporters hel pi ng ot her
parties in obtaining the orders. It was found that these were nerely
paper arrangenment with a view to claimbenefits of duty free credit
entitlement on the export of others. Insofar as case of wit petitioner
Kanak Exports is concerned, the H gh Court noticed that in the year
2002- 2003, the export of this petitioner was hardly Rs.27 crores which
took a big | eap and quantum junp in the year 2003-2004 when the
exports of this petitioner catapulted to nore than Rs. 1000 crores. The
nati onal export growth rate was only 22% over the |ast year whereas
exports of Kanak Exports grew at nore than 3800% According to the

Hi gh Court, it was nmerely a paper growh and not increnental growh
within the nmeaning of the scheme and the schene was not to encourage

the status hol der/export house to pool the exports made by ot her

exporters for the purpose of showi ng increnental gromh. On that basis,
the Hi gh Court held that the Notification dated January 28, 2004 was
merely clarificatory and cannot be treated as amendnent to the schene

and backed this conclusion with the foll ow ng reasons:
"....However, the basic intention of the amended

schene was to encourage the export of products

manuf actured by small scale units who do not have

access to the international market because of |ack of

required international nmarketing expertise and optinum

resources to have presence in the internationa

mar keti ng arena. The schene was not intended to

encour age the status hol der/export house to pool the

exports nmade by ot her exporters for the purpose of

showi ng increnental growh in the export. The

clarification issued by the inpugned Notification in so

far as it provides that supplies nmade by one status

hol der to anot her status hol der or export performance

made by one status hol der on behal f of another status

hol der shall not be eligible for entitlenent is in

consonance with the basic object of the schene. The

export turnover of the units operating under

STZ/ EQU EHTP schenes was al so excl uded as these

units are getting all facilities for inport wthout paynent

of duty on various types of goods including capita
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goods required by themfor their activities. The
intention of the makers of the schene was not to confer
doubl e benefit under para 3.7.2.1. Further an exporter is
required to export hinself and not benefit from export
capabilities of STZ/ EOJ EHTP etc. This would be only

paper growth and anount to abuse of schene. Reliance

pl aced by the petitioners on Circular No. 16 dated 24 th
Decenber 2002 is al so of no assistance as the said
Crcular stating that 3rd party exports are eligible for al
the export pronotion schenes was issued | ong before

the special incentive schene was announced on 31 st

March 2003. In our opinion, the provisions contained in
the i mpugned Notification dated 28th January 2004 are
merely clarificatory and cannot be treated as

anendment to the schene.”

82) The Gujarat H gh Court, |ikew se, had cone to the sane conclusion in

the wit petition of Adani Exports Limted. In fact, paras 17 and 18 of the
judgnent of the Gujarat Hi gh Court is reproduced by the Bonbay Hi gh

Court in its judgment which reflects the mind of the Gujarat Hi gh Court in
com ng to the same conclusion. These paras read as under

"17. Under the policy in force prior to the inmpugned
notifications and even thereafter the third party exports
are pernmitted. What was legal earlier is not made illega
at all. For instance, exports of goods manufactured by
units in EQU SEZ zones through status hol der are not
prohi bited but such exports even nade between

1.4.2003 and 27.1.2004 are excluded because the

benefit of duty free inport was already availed for the
export of such goods. Chapter 6 of the EXIM policy
relates to Export Oriented Units (EQUs). El ectronics

Har dwar e Technol ogy Parks (EHTPs), and Software
Technol ogy Parks (STPs). As provided in paras 6.1 and
6.8 of the EXIM Policy, these units undertake to export
their entire production of goods and services, except
perm ssible sales in the Donestic Tariff Area as per the
EXIM Policy. Para 6.2(b) of the EXIM policy provides
that "an EOU EHTP/ STP unit may inport w thout

paynent of duty all types of goods, including capita
goods, as defined in the policy, required by it for its
activities as nentioned in para 6.1..." Para 6.10 reads as
under:

"6.10 As EQU EHTP/ STP unit may export goods

manuf act ur ed/ sof tware devel oped by it through a

mer chant export/status hol der recogni zed under this
policy any other EOU EHTP/ SEZ unit"

The amendnments do not inpinge upon the right of
any party to export its goods in accordance with the
EXIM policy. The clarification only excludes exports
whi ch were never intended in the first place to be
covered by the Special Schene under consideration

18. Secondly, the m suse of the scheme by nere paper
growt h in exports is not to be countenanced. Hence, it
is but natural that the notification dated 28.1.2004 would
apply to the exports nade from 1. 4.2003 onwards. In so
far as this court holds that the Notes 1 and 2 read with
Note 4 introduced by the notification dated 28. 1. 2004
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are nerely clarificatory, the exports made by the

petitioners between 1.4.2003 and 27.1.2003 woul d

certainly be covered by the said notes. Two views are

possi bl e about the expression "incremental growth in

exports by 25% and the Governnent adopted the

interpretation as reflected in the notification dated

28.1.2004 which is quite in consonance with the object

of the Act, EXIMpolicy and the incentive schene rather

than the interpretati on canvassed by the petitioner

Hence, there is no substance in the challenge to a

Notes 1 and 2 read with note 4."

83) Sub-note (ii) of Note 1 now provides that export turnover of units

pertai ning to SEZ/ EQU EHTP/ STP or products manufactured by them
and exported through DTA units are not to be included and taken into
account for the purpose of calculating the value of exports. Both the
Hi gh Courts in the inpugned judgnments have held it to be clarificatory on
the ground that such export turnover was excluded as these units,
nanel y, those pertaining to SEZ/ EQU EHTP/ STP schenes are getting
all facilities for inport w thout paynment of duty on various types of goods
i ncluding capital goods required by themfor their activities and there was
no intention in the original schene also to confer double benefit under
para 3.7.2.1. This question by the wit petitioners by referring to paras
6.10, 7.1 and 7.8 of the EXIM Policy which pernmitted, inter alia, export
through status holders. On that basis, it was argued by the |earned
counsel appearing for these wit petitioners that sub-note (ii) of Note 1

whi ch stipulated that such exports woul d not be counted for the purpose

of entitlement was not clarificatory but an amendnment to the scheme. It
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is difficult to accept the aforesai d subm ssion. No doubt, such
EQU EHTP/ STP schenes are all owed to export goods nanufactured by
them t hrough a nmerchant exporter/status hol der recogni sed under the

EXI M Pol i cy. Li kewi se, SEZ is al so authorised to export its goods
through a status holder. The pernission to nmake exports through status

hol der is one thing. Taking into account these exports by the status

hol ders for the purpose of calculating the value of exports for availing the
benefits of the entitlenent given under the scheme is altogether different
thing. The counsel for the petitioners could not refute or deny that such
SEZ/ EQU/ | EHTP/ STP are getting the benefit of the exports nade by

themin the formof facilities for inport w thout paynent of duty on

various types of goods including capital goods required by themfor their



activities. Therefore, exactly the sane benefit which is sought to be
given to the status holders for achieving increnental growh as provided
in the schenme was already conferred upon. Obviously, purpose of the

schene was not to give double benefit for same exports. In fact, if that
is allowed, it would be a clear case of misuse of the scheme inasnuch

as for t he sane export turnover units operating under
SEZ/ EQU/ EHTP/ STP woul d get the certain incentives and the status

hol ders al so manage to extract the sane benefits exploiting the schene

by exporting the goods nanufactured by these STZ/ EQU etc. On

considering the issue in this hue, we agree with the opinion of the Hi gh
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Court that such a sub-note (ii) was nerely clarificatory in nature.

84) Sub-note (v) to Note 1 stipulates that if the supply were nmade by one
status hol der to another status holder, these shall also be excluded while
calculating the val ue of exports. Li kewi se, sub-note (vi) of Note 1
excl udes the export performance made by one status hol der on behal f of
other status holder. H gh Courts have treated it as clarificatory on the
ground that the Schenme was not intended to encourage the status
hol der s/ export house to pool the exports nade by other exporters for the
pur pose of showing incremental growh in the exports and, therefore, the
addition of sub-note (v) to Note 1 was in consonance with the basic
obj ective of the scheme as originally envisaged. Having regard to the
nature of this sub-note (v) and when we keep in mind the fact that the
two status-holders if they carry out the exports and nade the target as
per the Scheme were entitled to the benefit of the Schene, we agree
with the High Courts that even insertion of these clauses is clarificatory
in nature inasmuch as it only states that the supply nade by one
stat us-hol der to another status-holder will not be counted. Thi s
clarification was issued, as rightly pointed out by the H gh Courts, to
ensure that two status-holders belonging to the sane group nay not

start pooling and try to take undue advant age.

85) I nsofar as sub-note (vii) of Note 1 is concerned, it stipulates that supplies

made or export performance affected by a non status holder to a status
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hol der will not be taken into account for the purpose of calculating the



86)

87)

88)

val ue of exports, if the applicant as well as the non status hol der have

| ess than 25% increnental growh over their respective previous years.
This appears to be clearly clarificatory in nature inasnuch as the

pur pose of the Schenme was to give benefit to those who are able to

achi eve increnental growh of 25% Thus, each such status hol der has
to independently attain the growh target stipulated in the schene to
avail the benefit. Qobviously, if it has not been able to achieve 25%
incremental growth, such export house cannot take the advantage by

i ncluding exports of a non status holders to show that it has achieved
25% i ncremental grow h.

Af oresai d di scussion | eads us to conclude that the Notification

dated January 28, 2004 was clarificatory in nature and its validity stands

uphel d.

Next issue relates to the validity of the Public Notice dated January 28,

2004. The question that is posed for determination on this issue is as to:

Whet her Public Notice dated January 28, 2004, issued
by the DGFT, which sought to exclude the export
performance related to class of goods, is wthout
jurisdiction?
The main subm ssion of the petitioners, which was before the High

Courts as well and reiterated before us, was that Public Notice dated

January 28, 2004 seeks to amend the EXIM Policy and DGFT does not

have any such power inasnuch as this EXIM Policy is statutory which is
i ssued under Section 5 of the Act by the Central Governnment and,
therefore, it is only the Central Governnent which has the power to
make anendnents to the EXIM Policy. Therefore, the Public Notice

i ssued by DGFT dated January 28, 2004 was wi thout jurisdiction. An
addi tional ground of retrospectivity was al so taken to chall enge the
Public Notice. It was al so argued that DG-T by the said Public Notice
was seeking to inmpose additional conditions, not formng part of the

original policy which was again inperm ssible.

M . Adhyaru, |earned senior counsel appearing for the Union of India, on

the other hand, subnitted that the paranount consideration in issuing

the Public Notice was to check unscrupul ous exporters including the wit
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petitioners for inflating their export turnover by adopting dubi ous

met hods. He enphasi zed the rational for inclusion of four itens by this
Public Notice which has already been taken note of. Hi s endeavour was

to denonstrate that issuance of the Public Notice in question becane
paranount to cluck unscrupul ous net hodol ogy adopted by certain

exporters with the objective to wongfully acquire the benefits of the
Schenes that could not be countenanced and had to be checked. W

are not delving with those all eged nal practices and hold back the sane

at this juncture. They will be spelled out while discussing the validity of

the Notification dated April 21, 2004 as the subject matter thereof is
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same. Here, we are concerned with the powers of DGFT to issue such a

Public Noti ce.

In order to answer this question, we have to first deternmne as to whether
this Public Notice dated January 28, 2004 is only an anmendnent to
Handbook of Procedure or it tinkers with the EXIM Policy. To answer this
question, we may first go into the Schene of the Act. For this purpose,
Section 5 as well as Section 6 of the Act are to be taken note of in the
first instance and read as under:

"5. Foreign Trade Policy.-The Central Governnent

may, fromtine to tine, fornmulate and announce, by
notification in the Oficial Gazette, the foreign trade
policy and may also, in |like manner, anend that policy:

Provided that the Central Government may direct that, in
respect of the Special Econom c Zones, the foreign

trade policy shall apply to the goods, services and
technol ogy with such exceptions, nodifications and
adaptations, as may be specified by it by notification in
the Oficial Gazette.]

6. Appoi ntnrent of Director General and his
functions.-(1) The Central Governnent may appoi nt

any person to be the Director-Ceneral of Foreign Trade
for the purposes of this Act.

(2) The Director-General shall advise the Centra
Governnent in the formulation of the [foreign trade
policy] and shall be responsible for carrying out that

policy.

(3) The Central CGovernnment may, by Order published in
the Oficial Gazette, direct that any power exercisable by
it under this Act (other than the powers under sections 3,
5, 15, 16 and 19) may al so be exercised, in such cases
and subject to such conditions, by the Director-Genera
or such other officer subordinate to the Director Ceneral
84
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91)
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as may be specified in the Order."

Fromthe aforesaid, it is clear that Section 5 provides that the Centra
Governnent may, fromtine to tinme, fornulate and announce, the EXIM
Policy. This has to be done by issuing/announcing this Policy by way of
notification in the Oficial Gazette. The Central Governnent also has the
power to anend the Policy so announced by adopting the sane

procedure i.e. by issuing notification in the Oficial Gazette. It is not
di spute that EXIM Policy in question was issued by notification in
exerci se of powers conferred under Section 5 of the Act. This Policy,

thus, is infested with statutory fl avour

For the purpose of carrying out the objectives of the Act which includes
i npl ementation of the Policy, Central Governnent is authorised to
appoi nt DGFT as per Section 6 of the Act. Main functions of the DGFT
are advising the Central CGovernment in fornulation of the Policy and he
is also responsible for carrying out the said Policy. Sub-section (3) of
Section 6 provides that Central Governnent may del egate its power

exerci sabl e under the Act. However, powers under Sections 3, 5, 15, 16
and 19 are specifically excluded which means these powers cannot be

del egated. Thus, power to announce the Policy and to anend the sane
remains with the Central Governnent. Likewi se, power to nmake rules

under Section 19 which vests with the Central Governnent, cannot be

del egat ed.

Keeping in mnd the aforesaid | egal position, we reproduce certain
portion of the EXIM Policy announced vide Notification No.1 dated
March 31, 2003 which have bearing on the issue at hand. These are:
Para 1.1 of the Export and Inport Policy provided that:

"I'n exercise of the powers conferred under Section 5 of
The Foreign Trade (Devel opnent and Regul ation Act),

1992 (No. 22 of 1992), the Central Governnent hereby
notifies the Export and Inport Policy for the period
2002-2007. This Policy shall conme into force with effect
fromApril 01, 2002 and shall remain in force upto March
31, 2007 and will be co-terminus with the Tenth Five Year
Pl an (2002-2007).

However, the Central Governnent reserves the
right in public interest to nake any anendments to this

85



93)

Policy in exercise of the powers conferred by Section 5 of
the Act. Such anendnent shall be nade neans of a
Notification published in the Gazette of India"

Para 1.2 of the said Policy provides that:
"Any Notifications made or Public Notices issued or
anyt hi ng done under the previous Export/Inport Policies,
and in force imredi ately before the conmencenment of this
Policy shall, insofar as they are not inconsistent with the
provisions of this Policy, continue to be in force and shal
be deenmed to have been nade, issued or done under this
Policy. License/Certificate/ Perm ssions issued before the
comrencenent of this Policy shall continue to be valid for
the purpose for which such licence/Certificate/perm ssion
was i ssued unl ess ot herw se stipul ated".
Para 2.4 of the Inport and Export Policy dealing with the Procedure
provi des that:
"The Director General of Foreign Trade may, in any case
or class of cases, specify the procedure to be followed by
an exporter or inporter or by any licensing or any other
86
competent authority for the purpose of inplenmenting the
provi sions of the Act, the Rules and the O der nade
thereunder and this Policy. Such procedures shall be
i ncluded in the Handbook (Vol. 1), Handbook (Vol.2),
Schedul e of DEPB Rate and in I TC (HS) and published by
means of a Public Notice. Such procedures may, in like
manner, be anended fromtinme to tine.
The Handbook (Vol.1) is a supplenent to the EXIM
Policy and contains rel evant procedures and other details.

The procedure of availing benefits under various schenes
of the Policy are given in the Handbook (Vol.1)".

It is explained by the | earned counsel for the Union of India that a
Notification issued under Section 5 of the Act or any change brought
about by the DGFT in exercise of the powers under Para 2.4 of the

I nport and Export Policy in the Handbook Procedure, by way of a Public
Notice the same are Gazetted and Notified in the Gazette of India. It is
al so pointed out that the Notification/ Public Notices issued relating to
Non- Statutory Rules, Regulations, Oder and Resolutions issued by the

M nistries of Government of India, (other than the Defence Mnistry) and
by the Suprene Court of India are published under Part 1 Section 1 of

the Gazette of India. On the other hand, Notifications issued by the

M nistries of Government of India (other than the Defence Mnistry) are
publ i shed under Part 2 Section 3 and sub-section 2 of the Gazette of

I ndi a. On that basis, justification is sought to be given that the
Notification No.28(RE-2003)/2002-2007 dat ed January 28, 2004,

Notification No.38/(RE-2003) 2002-2007 dated April 21, 2004 were
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95)

96)

97)

published in the Gazette of India under Part 2 and 3(11), while Public
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Noti ce No.40 dated January 28, 2004 was published in the Gazette of

India under Part 1 Section 1 of the Gazette of India and as such, as both
the Notifications as well as the Public Notices are officially gazetted in
the Gazette of India. Thus, there is no distinction between the two as

the sane carry the sane inpact and effect.

From the aforesaid explanation, we take it that the Public Notice dated
January 28, 2004 was published in the Gazette of India in accordance

with the requirenent of |aw. The question, however, is as to whether by
this Public Notice, DGT was only carrying out the EXIM Policy or this
Public Notice amounted to change in the said EXIMPolicy. It is crysta
clear that the Public Notice alters the provisions of EXIM Policy. It
woul d, therefore, anpbunt to anending the EXIM Policy, whether
clarificatory or otherwise. There nmay be a valid justification and rationa
for exclusion of four items contained therein, as pleaded by the Union
However, it had to be done in accordance with |aw. Wen the DG-T had

no power in this behalf, he could not have excluded such items fromthe
purvi ew of EXIM Policy by nmeans of Public Notice. The power of DGFT

is only to be exercised for procedural purposes and both the Hi gh Courts
have rightly remarked that para 3.2.6 inserted by public notice goes
beyond the procedural conditions.

In fact, the Government itself realised the same, nanmely, the DGFT had -
no such power. It is for this reason that what was sought to be achieved
by the said Public Notice, was formalised by the Central Governnent by

i ssuing Notifications dated April 21 and 23, 2004 in exercise of powers
conferred on the Central Government by Section 5 of the Act and the

sane four itens were excl uded

Therefore, we hold that public notice dated January 28, 2004 issued by

DGFT, so far it excludes the aforesaid four itens, is ultra vires

Now, we advert to the issue pertaining to Notification dated April 28,

2004. The question here is as to:
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99)

100)

101)

Whet her subsequent Notification dated April 21, 2004,

read with Notification dated April 28, 2004, seeking to

excl ude the export performance related to class of

goods covered by para 2 of the Public Notice dated

April 28, 2004, by way of Notes 6 to para 3.7.2.1 of the

EXIM Policy, would relate back to the date of Public

Noti ce dated January 28, 2004 or is to be given

prospective effect fromthe date of issuance of

Notifications on April 21 and 23, 2004.
It is no doubt that the Central Governnent has the power to anmend the
Policy and, therefore, it could do so vide Notifications dated April 21 and
23, 2004. The only question is as to whether these Notifications are bad

inlaw on the ground that they seek to apply retrospectively.

We start with the prem se that there was complete justification for

excluding the four itens insofar as grant of benefit under schene is
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concerned. The Union of India has been able to denpbnstrate the sane
in full measure. This aspect has already been discussed in detail at the

outset itself.

However, at the sane tine, as already been pointed out above, this
Notification is not clarificatory in nature unlike Notification dated January
28, 2004. Therefore, the issue of retrospectivity becones inportant.

The contention of M. Adhyaru is that the Notification is not retrospective
but retroactive in nature. In the alternative, it is submtted that even it is
treated as retrospective, the Governnment has right to do so under the

gi ven circunstances i nasmuch as grant of concession or incentive is the
privilege of the Central Governnent which can al ways be withdrawn and

in the present case, it is withdrawn for justifiable reasons and in public
interest which is the paranmount consideration and over rights all private
considerations. Therefore, it is argued, the question of retrospectivity of
Policy by the inmpugned Notification does not arise at all. M. Adhyaru

al so argued that there was an inplied power vested with the Centra

Governnent to anend the Policy retrospectively.

We may state, at the outset, that the incentive scheme in question, as
pronul gated by the Governnent, is in the nature of concession or
incentive which is a privilege of the Central CGovernment. It is for the

CGovernnment to take the decision to grant such a privilege or not. It is
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also trite law that such exenptions, concessions or incentives can be
withdrawmn any tine. Al these are matters which are in the domain of
pol i cy decisions of the Government. When there is withdrawal of such
incentive and it is also shown that the same was done in public interest,
the Court would not tinker with these policy decisions. This is so laid
down by catena of judgnents of this Court and is now treated as

est abli shed and well grounded principle of law. In such circunstances,

even the Doctrine of Promi ssory Estoppel cannot be ignored.

102) W may suitably refer to the judgnment of this Court in Kasinka Tradi ng
v. Union of India6. In that case, Governnent of India had issued
Notification under Section 25(1) of the Custons Act, 1962 in 'public
interest’ granting exenption fromwhole of the custons duty on inport of
PVC resin. This Notification was to remain in force till March 31, 1981
However, even before the said date, by another Notification dated
Cct ober 16, 1980, the full exenption from customduty was w thdrawn
and it was reduced to the exenption fromcustomduty as is in excess of
40% ad val orem The i nporter had contended that relying on the
exenption notification dated March 15, 1979, it had placed orders for the
i mport of PVC resins on the understanding that the comodity was
totally exenpt from custons duty, the Governnent nust be held bound
by the representations contained in the notification dated March 15,

(1995) 1 SCC 274
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1979 and the Government was estopped on the basis of pronissory

estoppel to go back on its pronise. The Governnent justified the

wi t hdrawal of exenption on the ground that the Governnent had issued

notification dated March 15, 1979 with a view to equalizing sale prices of

the indigenous and the inported material and to make the comodity

avail able to the consuner at a uniformprice, keeping in viewthe trends

in the supply of the material. Subsequently, it was realized that the

international prices of the product were falling and consequently the

i mport prices had becone |ower than the ex-factory prices of the

i ndi genous naterial . Hence, it was decided in "public interest"” to

wi t hdraw t he exenption notification.



This Court held that, "the reasons given by the Union of India
justifying withdrawal of the exenption notification, in our opinion, are not
irrelevant to the exercise of the power in public interest nor are the same
shown to be insufficient to support the exercise of that power". The
Court al so observed that, the power to grant exenption from paynent of
duty flows fromthe provisions of Section 25(1) of the Custons Act. The
power to exenpt includes the power to nodify or withdraw the sane.

Such an exenption by its very nature is susceptible of being revoked or
nmodi fied or subjected to other conditions. The supersession or

revocation of an exenption notification in the public interest is an

exercise of the statutory power of the State under the lawitself as is

obvi ous not nerely fromthe | anguage of Section 25 of the act, but also

fromthe General C auses Act under which the authority which has the

power to issue a notification has the undoubted power to rescind or

modi fy the notification in the Iike manner. The Court al so exam ned the

case of the appellant-petitioners that relying upon the notification dated

March 15, 1979, they had acted and the CGovernnent could not be

permtted to go back on its assurance otherw se they would be put to

huge | oss. The Court dealt with this contention in the foll owi ng words:
"The Courts have to bal ance equities between the parties
and i ndeed the Courts would bind the Governnent by its
prom se to prevent mani fest injustice or fraud”

The Court also quoted with approval the foll owi ng observations
from Mal hotra & Sons v. Union of India7:
"The Courts will only bind the Government by its pronises
to prevent nanifest injustice or fraud and will not make the
Governnent a slave of its policy for all tines to come when
the Governnment acts in its Governmental, public or
soverei gn capacity."
103) The above decision was followed by this Court in Shrijee Sales

Corporation v. Union of India8 where also the sane notifications were

considered. In that case also, the appellants-petitioners had alleged that

they woul d not have inported the PVC resin w thout the exenption as

that woul d have been unvi abl e and unecononi cal and further that many
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persons took full advantage of the exenption. The Court held that the

facts of the econonic situation explained in the judgnent rendered in

Kasi nka Trading’s case were not contravened nor was it alleged that

public interest did not call for supersession of the exenption notification
The Court al so exam ned the question whether the fact that the

notification dated 15.03.1979 nentioned the period during which it was
toremain in force would make any difference to the situation. The Court
then held that - 'once public interest is accepted as the superior equity
whi ch can override individual equity, the principles should be applicable

even in cases where a period has been indicated

104) Therefore, it cannot be denied that the Governnment has a right to
anend, nodify or even rescind a particular Schene. It is well settled
that in conplex econonmic matters every decision is necessarily enpiric
and it is based on experinentation or what one may call trial and error
met hod and therefore its validity cannot be tested on any rigid prior
consi derations or on the application of any straight-jacket formula. In
Bal co Enpl oyees Union (regd.) v. Union of India and Os. 9, the
Suprenme Court held that Laws, including executive action relating to
economic activities should be viewed with greater latitude than | aws
touching civil rights such as freedom of speech, religion etc., that the
| egi sl ature should be allowed sone play in the joints because it has to
(2000) 2 sCC 333
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deal with conpl ex problens which do not admit of solution through any
doctrine or straightjacket fornula and this is particularly true in case of
| egislation dealing with economic matters, where having regard to the
nature of the problens greater latitude require to be allowed to the
| egi sl ature. The question, however, is as to whether it can be done
retrospectively, thereby taking away some right that had accrued in

favour of another person?

105) The case of the exporters is that by achieving the target contained in the

Schene in respect of incremental exports, these exporters had right



accrued in their favour to claimthe benefits provided for achieving this
target. It was submitted in this behalf that the Schenme cane into force
w.e.f. April 01, 2003 and from April 01, 2003 to March 31, 2004 i.e.

during these 12 nonths, the status holders were entitled to make the
exports and once the targets as set out in the clause 3.2.7.1 (vi) were
achi eved, the exporters became entitled to get duty free inport to the
extent of 10% of the incremental growh in exports. According to them

the nmonent a particular exporter fulfilled the target of increnental growth
of nmore than 25% of FOB value in exports wth ninimum export val ue

turnover of 25 crore, said exporter got right to have duty free entitl enent
equi valent to 10% of increnental growh in exports. The only condition

was that this entitlenent was to be used w.e.f. April 01, 2004 for inport

of itens specified in the said clause. On that basis, it was argued that

the effect of the inpugned Notification was to take away this vested right
accrued away in their favour and it amount to giving retrospective
operation to the said circul ar which was not permnissible. Follow ng
judgnents were cited in support of the plea that there was no such
power to make provision with retrospective effect in exercise of power of
del egated | egi sl ation:

(i) Union of India & Os. v. Asian Food Industriesl0

"48. The Del hi Hi gh Court, however, in our view
correctly opined that the Notification dated 4-7-2006
coul d not have been taken into consideration on the

basis of the purported publicity nade in the proposed
change in the export policy in electronic or print nedia.
Prohi bition promul gated by a statutory order in terns of
Section 5 read with the rel evant provisions of the policy
decision in the light of sub-section (2) of Section 3 of the
1992 Act can only have a prospective effect. By reason

of a policy, a vested or accrued right cannot be taken
away. Such a right, therefore, cannot a fortiori be taken
away by an anmendnent thereof."

(ii) State of Rajasthan & Ors. v. Basant Agrotech (India) Ltd.11

"21. There is no dispute over the fact that the

| egi slature can nmake a | aw retrospectively or

prospectively subject to justifiability and acceptability
within the constitutional parameters. A subordinate

| egi slation can be given retrospective effect if a power in
this behalf is contained in the principal Act. In this
regard we nay refer with profit to the decision in

Mahabir Vegetable Gls (P) Ltd. v. State of Haryana

(2006) 3 SCC 620, wherein it has been held that:

"41. W may at this stage consider the effect of
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om ssion of the said note. It is beyond any cavil that a
subordi nate | egi sl ation can be given a retrospective
effect and retroactive operation, if any power in this
behal f is contained in the main Act. The rul e- naki ng

power is a species of delegated legislation. A
del egatee therefore can nmake rules only within the
four corners thereof.

42. 1t is a fundamental rule of law that no statute shal
be construed to have a retrospective operation unless
such a construction appears very clearly in the terns

of the Act, or arises by necessary and distinct

i mplication.”

Shah v. Mohanl al Bhagwandas & Anr. 12

"13. Counsel for the respondent also subnmitted that
Section 29(2) as anended was intended to have
retrospective operation, because the Anendi ng Act was

in the nature of explanatory |egislation. There is nothing
in the | anguage of Section 29(2) as amended, which

may indicate that it was intended to be retrospective in
operation. Section 29(2) as anended in terns confers
jurisdiction upon the High Court to call for the record of
a case for the purpose of satisfying itself that the
decision in appeal was according to |law, which the High
Court did not possess before the date of the Anending

Act. The anendi ng cl ause does not seek to explain any
pre-existing | egislation which was anbi guous or

def ective. The power of the High Court to entertain a
petition for exercising revisional jurisdiction was before
the amendnment derived from Section 115 Code of Givi
Procedure, and the | egislature has by the Amendi ng Act
attenpted to explain the nmeani ng of that provision. An
expl anatory Act is generally passed to supply an

obvi ous omi ssion or to clear up doubts as to the

nmeani ng of the previous Act. Section 29(2) before it was
enacted, was precise inits inplication as well as in its
expression: the nmeaning of the words used was not in
doubt, and there was no onission in its phraseol ogy

whi ch was required to be supplied by the anendnent."”

I ncone Tax v. Vatika Township

"28. O the various rules guiding how a | egislation has to
be interpreted, one established rule is that unless a
contrary intention appears, a legislation is presuned not to
be intended to have a retrospective operation. The idea
behind the rule is that a current |aw should govern current

activities. Law passed today cannot apply to the events of

the past. If we do sonething today, we do it keeping in

view the I aw of today and in force and not tonorrow s

backward adjustnent of it. Qur belief in the nature of the

law is founded on the bed rock that every human being is
entitled to arrange his affairs by relying on the existing | aw
and should not find that his plans have been
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retrospectively upset. This principle of law is known as |ex
prospicit non respicit : |law | ooks forward not backward. As
was observed in Phillips vs. Eyreld4, a retrospective
legislation is contrary to the general principle that

| egi sl ati on by which the conduct of nmankind is to be

regul ated when introduced for the first tine to deal with
future acts ought not to change the character of past
transactions carried on upon the faith of the then existing
| aw.

29. The obvi ous basis of the principle against
retrospectivity is the principle of 'fairness’, which nust be
the basis of every legal rule as was observed in the

decision reported in L'’Ofice Cherifien des Phosphat es

v. Yamashi ta- Shinni hon Steanship Co. Ltd. 15 Thus,

| egi sl ati ons which nodified accrued rights or which inpose
obligations or inpose new duties or attach a new disability
have to be treated as prospective unless the legislative
intent is clearly to give the enactnment a retrospective
effect; unless the legislation is for purpose of supplying an
obvious omission in a fornmer legislation or to explain a
former legislation. W need not note the cornucopia of

case |law avail able on the subject because aforesaid | ega
position clearly enmerges fromthe various decisions and

this legal position was conceded by the counsel for the
parties. In any case, we shall refer to few judgnments
containing this dicta, alittle later

XX XX XX

33. A Constitution Bench of this Court in Keshavla

Jet hal al Shah v. Mohanl al Bhagwandas & Anr. 16, while
considering the nature of anendnment to Section 29(2) of
the Bonbay Rents, Hotel and Lodgi ng House Rates

Control Act as anended by Gujarat Act 18 of 1965,
observed as foll ows:

"The anendi ng cl ause does not seek to expl ain any

pre-existing | egislation which was anbi guous or

def ective. The power of the High Court to entertain a
petition for exercising revisional jurisdiction was
bef ore the anendment derived froms. 115, Code of

Cvil Procedure, and the | egislature has by the
anendi ng Act attenpted to explain the neani ng of

that provision. An explanatory Act is generally passed
to supply an obvious onission or to clear up doubts

as to the neaning of the previous Act."

Tri nbak Danodhar Raj purkar v. Assaram H raman Pati

O hers17

"8. Besides, it is necessary to bear in nind that the right
of the appellant to eject the respondents would arise

only on the term nation of the tenancy, and in the

present case it would have been available to himon

March 31, 1953 if the statutory provision had not in the
meanwhi | e extended the Iife of the tenancy. It is true

that the appellant gave notice to the respondents on

March 11, 1952 as he was then no doubt entitled to do;

but his right as a landlord to obtain possession did not

98



accrue nmerely on the giving of the notice, it accrued in
his favour on the date when the |l ease expired. It is only
after the period specified in the notice is over and the
tenancy has in fact expired that the |andlord gets a right
to eject the tenant and obtain possession of the |and.
Consi dered fromthis point of view before the right
accrued to the appellant to eject the respondents
anendi ng Act 33 of 1952 stepped in and deprived him

of that right by requiring himto conmply with the statutory
requirenent as to a valid notice which has to be given

for ejecting tenants.

9. In this connection it is relevant to distinguish
between an existing right and a vested right. \Were a
statute operates in future it cannot be said to be
retrospective nerely because within the sweep of its
operation all existing rights are included. As observed
by Buckley, L.J. in Wst v. Gwnne retrospective
operation is one matter and interference with existing
rights is another. "If an Act provides that as at a past
date the | aw shall be taken to have been that which it
was not, that Act | understand to be retrospective. That
is not this case. The question here is whether a certain
17
(1962) Supp. 1 SCR 700
99

provision as to the contents of |eases is addressed to
the case of all |eases or only of sonme, nanely, |eases
executed after the passing of the Act. The question is
as to the anbit and scope of the Act, and not as to the
date as fromwhich the new | aw, as enacted by the Act,
is to be taken to have been the law " These

observations were nade in dealing with the question as
to the retrospective construction of Section 3 of the
Conveyanci ng and Law of Property Act, 1892 (55 & 56
Vict. c¢. 13). In substance Section 3 provided that in all
| eases containing a covenant, condition or agreenent

agai nst assigning, underletting, or parting with the
possessi on, or disposing of the land or property |eased
without |icence or consent, such covenant, condition or
agreenment shall, unless the | ease contains an

expressed provision to the contrary, be deened to be
subject to a proviso to the effect that no fine or sum of
money in the nature of a fine shall be payable for or in
respect of such licence or consent. It was held that the
provi sions of the said section applied to all |eases
whet her executed before or after the commencenent of

the Act; and, according to Buckley, L.J., this
construction did not make the Act retrospective in
operation; it nerely affected in future existing rights
under all |eases whether executed before or after the
date of the Act. The position in regard to the operation
of Section 5(1) of the amending Act with which we are
concerned appears to us to be substantially sinilar.

10. A sinmilar question had been raised for the decision
of this Court in Jivabhai Purshottamv. Chhagan

Karson- Civil Appeal No 153 of 1958 decided on
27-3-1961 in regard to the retrospective operation of
Section 34(2)(a) of the said amending Act 33 of 1952
and this Court has approved of the decision of the Ful
Bench of the Bonbay High Court on that point in
Dur | abbhai Fakirbhai v. Jhaverbhai Bhi kabhai (1956) 58
BLR 85. It was held in Durl abbhai case that the

rel evant provision of the anmending Act would apply to
al | proceedi ngs where the period of notice had expired
after the amending Act had conme into force and that the
effect of the amending Act was no nore than this that it
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I amdirected
F. No. CC/ CHDY 2003- 04/ 9
above subject and to
exam ned in consultat

ly a declaration to the tenant of
| andlord to terninate the tenancy;
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but it is always open to the landlord not to carry out his
intention. Therefore, for the application of the restriction
under sub-section 2(a) on the right of the landlord to

term nate the tenancy, the crucial date is not the date of
notice but the date on which the right to terninate

matures; that is the date on which the tenancy stands

term nated".

ajil8

"4, Qur attention was drawn to the fact that subsequent to
the decision of the High Court, the State Legislature has
enacted the Andhra Pradesh Tenancy Laws (Amendnent)

Act, 1979 - Act 2 of 1979, whereby Section 93 of the Act
has been anended and the provisions of Section 5 of the
Limtation Act, 1963 have now been expressly nade
applicable to appeal s and revisions preferred under
Sections 90 and 91 of the Act. W see no force in the
contention advanced on behal f of the appellant that the
said anendnment is clarificatory in nature. The provisions
of Section 93 as they stood prior to this anendnment were
free fromany anbiguity and called for no clarification. The
Legi sl ature has al so not given any indication of any
intention to clarify but, on the other hand, what has been
done by it is to amend the section with only prospective
effect. The anmended provisions of Section 93 are,
therefore, of no assistance to the appellant in this case
whi ch is governed by the section as it was originally
enacted. "

v. N R Parnaril9

"35. Having exam ned the nmatter thus far, it is necessary
to refer to the Mnistry of Finance, Departnment of
Revenue’s Letter dated 11-5-2004 (hereinafter referred to
as "the Letter dated 11-5-2004"). The aforesaid letter is
bei ng reproduced bel ow

" New Del hi, 11-5-2004

To,
The Chief Commi ssioner of Income Tax (CCA),
Chandi gar h

0
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inter se seniority of DR and
nspectors in view of clarification
OM dat ed 3-7-1986

to refer to your Letter

35 dated 4-12-2003 on the
say that the matter has been
ion with DoP&T and necessary



clarification in the mater is given as under

Poi nt/ query raised Clarification
Whet her direct recruit "It is clarified by DoP&T
I nspectors shoul d be t hat direct recruits’
given seniority of the seniority via-a-vis t he
year in which selection pronotees is reckoned
process initiated or fromthe year in which they
vacancy occurred or are actually recruited.
ot herw se. DRs cannot claimseniority

of the year in which the
vacanci es had arisen. The
guestion of grant of
seniority to DRs of the
peri od when they were not
even in service does not
arise.’

3. The representations may pl ease be di sposed of
accordi ngly.

Yours faithfully,
sd/ -
Under-Secretary to the Governnent of India"

36. A perusal of the Letter dated 11-5-2004 reveal s that
it adopts a position in clear conflict with the one
expressed in the Ow dated 7-2-1986 and 3-7-1986, as

well as, in the Ovs dated 20-12-1999 and 2-2-2000. In

the aforesaid Letter dated 11-5-2004 it was sought to be
"clarified", that the seniority of direct recruits vis-a-vis
pronot ees, would be determined with reference to the

year in which the direct recruits are appointed. And
further, that direct recruits cannot claimseniority with
reference to the year in which the vacanci es agai nst

whi ch they are appointed had arisen. In our considered
view reliance on the Letter dated 11-5-2004, for the
determ nati on of the present controversy, is liable to

outright rejection. This is so because, the Letter dated
11-5-2004 has been styled as a "clarification" (see
heading in right hand colum). One of the essentia
ingredients of a clarification is, that it "clarifies" an
uncl ear, doubtful, inexplicit or ambiguous aspect of an
instrument. A "clarification" cannot be in conflict with the
i nstrunent sought to be clarified. The Letter dated
11-5-2004 breaches both the essential ingredients of a
"clarification" referred to above. That apart, the Letter
dated 11-5-2004 is liable to be ignored in view of two
subsequent Letters of the Mnistry of Finance,

Department of Revenue dated 27-7-2004 and 8-9-2004.

37. The Letter dated 27-7-2004 is reproduced
her eunder :

" New Del hi, 27-7-2004

To,
The Chief Conmi ssioner of Income Tax (CCA),
Chandi gar h

Subj ect: Fixation of inter se seniority of DR and
pronotee I ncome Tax Inspectors in view of clarification
given by DoP&T in r/o OM dated 3-7-1986

Sir,

| amdirected to refer to the Board's letter of even

102



nunber dated 11-5-2004 on the above subject and to
request that the application of this clarification my be
kept in abeyance till further orders.
Yours faithfully,
sd/ -
Under-Secretary to the Governnent of India
A perusal of the Letter dated 27-7-2004 reveals that the
all egedly clarificatory Letter dated 11-5-2004 had been
kept in abeyance.

XX XX XX

41. Before exanmining the nerits of the controversy on

the basis of the OMdated 3-3-2008, it is necessary to
exam ne one rel ated subm ssi on advanced on behal f of

the direct recruits. It was the contention of the |earned
counsel, that the OM dated 3-3-2008 being an

executive order issued by the Departnment of Personne

and Training, would apply only prospectively. In this

103
behal f it was pointed out, that the disputed seniority
between rival parties before this Court was based on
the appointment to the cadre of Income Tax | nspectors,
wel | before the OM dated 3-3-2008 was issued. As
such, it was pointed out, that the same would not affect
the merits of controversy before this Court. W have
considered the instant subm ssion. It is not possible for
us to accept the aforesaid contention advanced at the
hands of the learned counsel. If the OM dated 3-3-2008
was in the nature of an anendnent, there may well
have been nerit in the subm ssion. The OM dat ed
3-3-2008 is in the nature of a "clarification". Essentially,
a clarification does not introduce anything new, to the
al ready existing position. A clarification, only explains
the true purport of an existing instrunment. As such, a
clarification always rel ates back to the date of the
i nstrument which is sought to be clarified.”

106) In nutshell, it was submitted that once there is a vested right and not
merely existing right, taking away that right anounts to giving
retrospective effect to the Notification which was inpermissible. In the
same breath, it was argued that it cannot be treated as retroactive
operation of the Notification

107) Learned senior counsel appearing for the Revenue, on the other hand,
argued that no such right got crystallized in favour of the exporters as
entitlement for export was to take effect fromApril 01, 2004. It was
submitted that at the nbpst with achieving of the export targets, they
becane eligible to avail the benefit of the Scheme but before this benefit
could be availed of, for which the effective date was April 01, 2004,

i mpugned Notification was issued on January 28, 2004. On this basis, it
was argued that the Notification given only retroactive effect and not
104

retrospective effect.



108) W may, in the first instance, make this |legal position clear that a
del egated or subordinate |egislation can only be prospective and not
retrospective, unless rule making authority has been vested with power
under a statute to nmake rules with retrospective effect. In the present
case, Section 5 of the Act does not give any such power specifically to
the Central Government to make rul es retrospective. No doubt, this
Section confer powers upon the Central Governnment to 'amend’ the
policy which has been franed under the aforesaid provisions. However,
that by itself would not mean that such a provision enpowers the
Governnment to do so retrospective. This legal position is rightly
di scussed by the Bonbay High Court in the inpugned judgnent in the
foll owi ng words

"We are unable to accept the subm ssions of |earned Additiona
Solicitor General. The word "anend" does not give power to
make anmendnent retrospectively if it is used inrelation to the
power to make a piece of delegated |egislation. The connotation
of the word "anend" when it is used for the exercise of power by a
| egi sl ature cannot be pressed to construe the word "anmend" in
relation to the power to nake del egated legislation. In this regard
the follow ng observations of the Suprenme Court in Accountant
General and another v. Doraiswany (1981) 4 SCC 93 are
pertinent:
"The next question is whether clause (5) of Article 148
permits the enactnent of rules having retrospective
operation. It is settled law that unless a statute conferring
the power to nmake rules provides for the nmaking of rules
with retrospective operation, the rules nade pursuant to
that power can have prospective operation only. An
exception, however, is the proviso to Article 309. In B.S.
Vadera v. Union of India AIR 1969 SC 118, this Court
hel d that the rules franed under the proviso to Article 309
105

of the Constitution could have retrospective operation

The concl usion followed fromthe circunstance that the
power conferred under the proviso to Article 309 was
intended to fill a hiatus, that is to say, until Parlianment or a
State Legislature enacted a | aw on the subject-matter of
Article 309. The rules franed under the proviso to Article
309 were transient in character and were to do duty only
until legislation was enacted. As interimsubstitutes for
such legislation it was clearly intended that the rules
shoul d have the same range of operation as an Act of
Parliament or of the State Legislature. The intent was
reinforced by the declaration in the proviso to Article 309
that "any rules so made shall have effect subject to the
provi sions of any such Act". Those features are absent in
clause (5) of Article 148. There is nothing in the | anguage
of that clause to indicate that the rules framed therein were
intended to serve until parlianentary |egislation was
enacted. Al that the clause says is that the rules franed
woul d be subject to the provisions of the Constitution and
of any law made by Parliament. We are satisfied that

clause (5) of Article 148 confers power on the President to
frame rul es operating prospectively only. Cearly then, the



Rul es of 1974 cannot have retrospective operation, and
therefore sub-rule (2) of Rule 1, which declares that they
will be deened to have come into force on July 27, 1956
must be held ultra vires."

The reliance placed on the power to regul ate under Section
3 of the Act is equally nisconceived. Section 5 gives express
power to fornulate the policy and to amend it. This is specific
power. The power to regulate therefore cannot be read as a
power to anend when a specific power to anend is given. If the
power to regul ate does not include the power to anend
retrospectively such a power cannot be read into Section 3 of the
Act .

Section 21 of the General C auses Act on which reliance is
pl aced by | earned Additional Solicitor General is also of no
assi stance to sustain the retrospective operation of the
notification. Section 21 of the General C auses Act enbodies a
rule of construction, nature and extent of application of which
must inevitably be governed by the rel evant provisions of the
statute which confers power to issue the notification. The said
power nust be exercised within the linmts prescribed by the
provi sions conferring the said power. (See Gopichand v. Delh
Adnmi ni stration, AIR 1959 SC 609, Lachm Narayan and Ors. v.
Union of India and Os. (1976) 2 SCC 953 and State of Kerala
and O's. v. K G Midhavan Pillai and Ors. (1988) 4 SCC 669.

The ratio in H C. Sunman’s case al so cannot be applied because in
that case it was found that Section 88 of the Del hi Cooperative
Soci eties Act, 1972 contained the power to exenpt and if the
provi sions of Section 12 of the said Act were to be exenpted the
provi sions which provided that byelaws are effective fromthe date
of registration. The notification issued under Section 88 would
exenpt it and Section 88 would contain the power to exenpt
retrospectively. Simlarly, Section 14 of the CGeneral O auses Act
has no application as it nerely provides that where any power is
conferred on the Government, then that power can be exercised
fromtime to time as occasion requires.

Under that Schene the status holder is eligible for benefits
upon achi eving the increnmental growmh of 25% of the FOB val ue
of exports in the current year over the previous year. It therefore
follows that no sooner the status hol der achi eves 25%
incremental growth, the status hol der would be entitled to the
benefits under the Schene. |Inmediately upon attaining the
prescribed increnmental growth, the status hol der becones eligible
to certificate for duty free inport and thereby a right vests in the
exporter to receive the sane."

109) So far so good. The effect of the aforesaid discussion would be that if

the Status Hol ders had achi eved 25% i ncrenental growh in exports,
they acquired the right to receive the benefit under the Scheme, which
could not be taken away. The pertinent and crucial question is as to
whet her these exporters/wit petitioners acquired any such right? Let us
sharpen this question before we answer the sanme by fornmulating it in the
fol | owi ng words

Whet her, in the cases of these exporters, the

exports shown by them can be treated as actua

exports entitling themto avail the benefit of the
Scheme?

106



110)

111)

112)

This issue would be inter-twined with other rel ated issue, nanely,

whet her the notification has retroactive operation or it is retrospective in
107

nature. Both these aspects are to be dealt with sinmultaneously in order
to provide suitable and right answer to the question posed. The case of
the exporters, as noticed above, is that since they had already fulfilled
the requirenent of ’'incremental growth in exports’ which they were
require to fulfill between April 01, 2003 to March 31, 2004, a vested right
accrued in their favour to get the special incentive in terns of the
schene which, of course, was to be availed fromApril 01, 2004. The

case of the Government, on the other hand, is that the benefit was to
accrue to these exporters only from April 01, 2004 and before that it was
wi t hdrawn and, thus, no vested right accrued in their favour. It was al so
argued that in the policy, which provides special incentives to status
hol der, the term"increnental growth in export" was not defined/clarified
at the tine when the policy was issued. By the inpugned notification,

the bl anks/ gaps were filled and the termincrenental growh in export

was defined and it was clarified as to how the incremental growth in
export is to be actually worked out. This was al so done before the
question of actual working out of the increnental growth in exports arose

and hence, no retrospective effect.

An astute and penetrative exam nation of the record, with reference to
the results of the investigation, which had pronpted the Centra
Government to issue these Notifications, provides a very tidy answer to

the question posed above is that the so-called targets achi eved were
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only on paper through fraudul ent neans and, therefore, it cannot be said

that any vested right accrued in favour of these exporters.

We have referred to such material in detail while upholding the

contention of the Union that Notifications were issued in public interest to
ensure that their msuse is not allowed. To recapitulate, the inquiry
conducted by the Governnent reveal ed that there were exports of rough

di anonds even though India is not a rough di anond produci ng country.

These exports stopped the nmonment DFCE benefits in respect of rough



di amond wer e di sal | owed. It was also found that cut and polished
di anonds were inported, stored inside a bond and re-exported with
artificial value addition. Many of these exporters exported to their own
counterparts in Dubai and Sharjah and when this consignments reached
those destinations, they were declared as scrap to avoid inport duty.
Foll owi ng statistics given by the Governnent in respect of so-called
exports by these exporters makes out startling revel ations:

G owm h exceedi ng 2000% for two petitioners cane from 100% export of gold
coins and plain jewellery

Firm Tur nover Turnover % Share of Gold coins
2002-03 2003-04 Gowmh and Plain jewellery in
total exports

Raj esh 112 2372 2017 100
Exports,

Bangal ore

Kanak Exports, 27 1070 3816 100
Munmbai
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For Ms Adani Exports, over 80% of export turnover canme for di anbonds
and Supplies fromstatus hol ders not neeting the mninumturnover and
growth criteria

Adani Exports Limted, Ahmedabad Exports
(crores)

Total exports for the year 2003-04 of which 4657

1 Rough, and re-exported polished di anonds 2475

2 Suppl i es taken from status hol ders not nmeeting the 1316
m ni mum turnover and growh criteria
Share of the above 2 categories in the total 81.4%
exports

Export surge of 1135% for Ms. Adani Exports cane in 2003-04 while for
the past six years their exports were declining.

It is

pertinent to note that except the above nentioned persons no other
exporter in the country has challenged the said Notifications or the
Public Notices dated January 28, 2004 and April 21, 2004 respectively.
It was al so brought to the notice of the DG-T that some of the
exporters have procured rough di anonds fromlocal firns and exported
the sane by a 5% 1 o0ss as they were confident of covering up the | oss by

receiving the 10% DFCE i ncentives offered by the Government. Al
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these aspects are discussed in rmuch details earlier and need not be
r epeat ed. We woul d like to recapitulate the follow ng stark
features/practices which have surfaced on record as a result of

i nvestigation:

113) M. Adhyaru has successfully denonstrated that the foll ow ng nethods
were found to be resorted to by these exporters to inflate their export
turnovers: -

(i) Export of rough di anobnds even though India is not a rough di anond
produci ng country. These exports stopped the noment DFCE benefits
wer e di sal | owed.

Export of such rough di anonds earlier has never been part of the
normal commercial operations and has taken place just to take advantage of

t he Schene.

According to Gens and Jewel l ery Export Pronotion Council, "India

is not a rough exporting country. Rough di anbnds which are unsustai nabl e

for cutting in India are re-exported.” Such exports stopped the nonent benefit

was explicitly w thdrawn.

(ii) I'n the present case also the respondent Ms Adani Exports Limted had
stopped exporting the rough di anonds the nonent the Notification was
i ssued in January, 2004 and according to Gens and Jewel |l ery Export
Promotion Council, "Party has not exported rough di anonds during

January/ March 2004".
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(iii) Cut and polished di anonds were inported, stored inside a bond and
re-exported with artificial value addition. Few large firns including the
petitioners exported these products to buyers directly related to them

(iv) According to reliable inforrmation the sanme sets of dianonds were rotating

and these never entered the Indian donmestic territory or to the end consumers

abroad. The val ue of such exports in the past two years nmay exceed Rs.

15, 000 crores. Covernnent has detailed report of the nbdus operandi of the

firms invol ved.

(v) Most notorious misuse of the Schene was carried out by few firns who

exported Gold nedallion and studded jewellery. Key firms included Ms.

Kanak Exports, Ms. Rajesh Exports Ltd. and Ms. Adani Exports Ltd.



(vi) Many of these exporters exported to their own counterparts in Dubai and
Sharj ah. Since the jewellery attracted 5% i nport duty at Dubai, the
consi gnnents which were declared as jewellery in India were declared as

scrap in Dubai to avoid the inport duty.

(vii) As it was difficult for themto achieve the value addition prescribed by the

Pol i cy through craftsnanship, they added extra gold to get the value addition.
However, in this process strangely enough per unit price of the gold exported
was | ess than per unit price of gold inported.

(viii) Few exporters including petitioners have purchased exports of other
firnms to inflate their turnover. Contracts have been signed between the

petitioners and other exporters that petitioner will provide marketing and ot her
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services and act as third party exporter. According to reports status-hol ders
wer e purchasi ng exports nade by other parties at a premumwith a viewto
show i ncremental growth of 25%or nore in exports w thout having actually

achi eved such growth

114) In such a scenario, a sagacious approach with practical sense |eads us
to conclude that these wit petitioners/exporters had actually achieved
the targets set down in the original Schene and thereby acquired any
"vested right". It was pernicious and bl atant m suse of the provisions of
the Schene and periscopic view ng thereof establishes the sane. Thus,
the i mpugned decision reflected in the notifications dated April 21 and
23, 2004, did not take away any vested right of these exporters and
anendnents were necessitated by over-whel m ng public interest/
considerations to prevent the m suse of the Schene.
Therefore, we are of the opinion that even when inmpugned Notification
i ssued under Section 5 could not be retrospective in nature, such
retrospectivity have not deprived the wit petitioners/exporters of their right
i nasnmuch as no right had accrued in favour of such persons under the
Schene. This Court, or for that nmatter the High Court in exercise of its wit
jurisdiction, cannot cone to the aid of such petitioners/exporters who, wthout
maki ng actual exports, play with the provisions of the Schene and try to take
undue advantage thereof. To this extent, direction of the Bonbay Hi gh Court

granting these exporters benefit of the Schenme for the past period is set aside.
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115)

116)

Wit

Transfer Case (Civil)
Transfer Case (CGivil)

No.

Transfer Case (Civil) No. 32 of 2007
No
No

One incidental issue remains to be discussed. This pertains to
i mposition of fee sought to be levied by Public Notice No. 18 dated July
24, 2003. The exporters are right in their submission that fee could not

be inposed by a Public Notice and it was necessary to have recourse to
Section 5 of the Act to inpose such a fee. Notification dated July 24,

2003 insofar as it relates to inposition of fee is, therefore, set aside.

Thus, appeal s and transfer cases stand disposed of in terns of aforesaid
answers provided by this Court to the various questions formulated. To

put it precisely, the effect of the aforesaid discussion would be to uphold
the decision of the Gujarat Hi gh Court, though on different grounds,

t hereby dism ssing the appeals of the exporters against the said

j udgnent except to the extent indicated in para 114 above while the

appeal s of the Governnent are allowed. Likew se, appeals of the Union

of India against the judgnent of the Bonbay Hi gh Court are allowed to

the aforesaid extent and the appeals of the exporters/wit petitioners are

di sm ssed

Petition (Cvil) 27 of 2008

33 of 2007
of 2015

(arising out of Transfer.Petition (Civil) No. 568 of 2014)

117)

118)

For the reasons nentioned in Transfer Petition (Cvil) No. 568 of 2014,
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the same is allowed and LPA No. 290 of 2007, entitled 'Union of India &
Os. v. Ms. Wlspun India Limted , pending in the Hi gh Court of Gujarat
at Ahnedabad is transferred to this Court. Since the challenge laid in
the case is identical with that involved in the rest of the batch matters,
summoni ng of the records of the case is dispensed with and the nmatter

is heard on the basis of the record already avail able before the Court.

In these cases, challenge is to the constitutional validity of para 3.7.8 of
the EXIM Policy 2004-2009 as well as Notification No. 48/ 2005 dated
February 20, 2006 and Notification No. 8/ 2006 dated June 12, 2006 by

whi ch certain anendnents in the aforesaid EXIM Policy were nade.

Though it involves a different Scheme, known as ’'Target Plus Schene’,

since the provisions and anmendnents are again primarily chall enged on



the ground that these amendnents are given retrospective effect from
April 01, 2005, these matters were al so anal ogously heard with the other

bat ch of cases which have already been dealt w th above.

119) As already noted above, the CGovernnent had announced EXI M Policy
2004-2009. In this Policy various schenes and incentives to pronote
exports were promul gated. One such schenme was known as ' Target
Plus Schenme’ (TPS) for the aforesaid period of EXIM Policy, i.e. April
2004 to March 2009. This TPS was contained in para 3.7 of the said

EXIM Pol i cy and reads as under:
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"3.7 TARCGET PLUS SCHEME

3.7.1 bjective

The objective of the schene is to accelerate growth in
exports by rewarding Star Export Houses who have

achieved a quantum growth in exports. H gh performnng

Star Export Houses shall be entitled for a duty credit based
on increnental exports, substantially higher than the
general annual export target fixed (Since the target fixed
for 2005-06 is 17% the lower limt of perfornmance for
qualifying for rewards is pegged at 20% for the current
year).

3.7.2 EHligibility Criteria

Al'l Star Export Houses (including Status Hol ders as
defined in Para 3.7.2.1 of EximPolicy 2002-07) which
have achi eved a m ni num export turnover in free foreign
exchange of Rs.10 crores in the previous |licensing year
are eligible for consideration under the Target Plus
Scherme.

3.7.3 Entitlenent

The entitlenent under this scheme would be contingent on
the percentage increnmental growh in FOB val ue of
exports in the current |licensing year over the previous
i censing year, as under:

Duty Credit Entitlenent
Per cent age i ncrenent al
(as a % of the increnental

growt h
gr owt h)
20% and above but bel ow 5%
25%
25% or above but bel ow 10%
100%
100% and above 15% (of 100%

Note: (1) Increnmental growh beyond 100% wi Il not
qualify for conputation of duty credit entitlenent.

(2) For the purpose of this schenme, the export
performance shall not be transferred to or transferred from
any other exporter. In the case of third party exports, the
name of the supporting nmanufacturer/ manufacturer

exporter shall be declared.

(3) Exporters shall have the option to apply for benefit



ei ther under the Target Plus Schenme or under the Vishesh

Krishi Upaj Yojana, but not both in respect of the sane
exported product/s. Provided that in calculating the
entitlement under Para 3.7.3 the total eligible exports shal
be taken into account for conputing the percentage
incremental growth but the duty credit entitlenent shall be
arrived at on the eligible exports reduced by the anbunt on
whi ch the benefit is clainmed under para 3.8. 2.

(4) Al exports including exports under free shipping bil
verified and authenticated by Custons and Gens &
Jewel l ery shipping bills but excluding exports specified
under para 3.7.5, shall be eligible for benefits under the
Target Plus Schene.

(5) In respect of export of Cut & Polished dianonds only
t hose shi pnments woul d be taken into account for
comput ation of eligible exports under the schene where a
m ni mrum of 10% val ue additi on has been achi eved.

3.7.4 Applicant Conpanies

Conpani es which are Star Export Houses as well as part

of a Group conpany shall have an option to either apply

as an individual conpany or as a G oup based on the

grow h in the Goup’s turnover as a whole. (For the

pur pose of this schene the definition of G oup Conpany

as given in Chapter 9 will be applicable. Furthernore, only
such conpani es of the Group as are Star Export Houses

wi Il be considered).

If a G oup conpany chooses to apply based on the export
of one or nore of its individual Star Export House
conpani es, the entitlenent would be cal cul at ed
considering the export performance of the applicant
company during the previous |licencing year and current
licencing year. It shall be necessary that the adjusted
export performance of all the Star Export House
conmpani es of the Goup during the current licencing year
does not fall below the conbi ned performance of all Star
Export House conpani es of the Group in the previous

I'i cencing year.

In case the Group chooses to apply based on the overal

growh in Goup’s turnover (i.e. the turnover of all the Star
Export House conpani es), any one of the Star Export

House conpanies of the Goup nay file an application on
behal f of all the Star Export House conpani es of the

G oup.

3.7.5 The follow ng exports shall not be taken into
account for calculation of export performance or for
comput ation of entitlenent under the schene:

(a) Export of inported goods covered under Para 2.35 of
the Foreign Trade Policy or exports nmde through
transshi pnent.

(b) Export turnover of units operating under
SEZ/ EQU/ EHTP/ STPI / BTP Schenes or product s
manuf act ured by them and exported through DTA units.

(c) Deened exports (even when paynents are received in
Free Forei gn Exchange and paynent is made from EEFC
account).

(d) Service exports
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(e) Rough, uncut and sem polished di anonds and ot her
preci ous stones.

(f) Gold, silver, platinumand other precious netals in any
form including plain and studded Jewel | ery.

(g) Export performance nade by one exporter on behal f of
anot her exporter.

3.7.6 Inports all owed

The Duty Credit nmay be used for inport of any inputs,
capital goods including spares, office equipnent,

pr of essi onal equi pnrent and office furniture provided the
same is freely inportable under ITC (HS) C assification of
Export and Inport itens, for their own use or that of
supporting manufacturers as declared in ' Aayat N ryaat
Formi .

I mport of agricultural Products listed in Chapter 1 to 24 of
ITC (HS) O assification of Export and Inport itens except
the follow ng shall be all owed:

(i) Garlic, Peas and all other Vegetables with a Duty of
nore than 30% under Chapter 7 of ITC (HS) O assification
of Export and Inport itens.

(ii) Coconut, Areca Nut, Oranges, Lenobn, Fresh G apes,
Appl e and Pears and all other fruits with a Duty of nore
than 30% under Chapter 8 of I TC (HS) d assification of
Export and Inport itens.

(iii) Al spices with a Duty of nore than 30# under Chapter
9 of ITC (HS) dassification of Export and Inport itemns
(except C oves).

(iv) Tea, Coffee and Pepper as per Chapter 9 of ITC (HS)
Classification of Export and Inport Itens.

(v) All Ol Seeds under Chapter 12 of ITC (HS)
Classification of Export and |nport Itens.

Furt her, Natural Rubber as per Chapter 40 of I TC (HS)
Classification of Export and Inport itens shall also not be
al l oned for inport under the Schene.

Import of all edible oils classified under Chapter 15, shal
be al |l owed under the schene only through STC and
MMTC.

3.7.7 Cenvat/ Drawback

Addi tional custons duty/excise duty paid in cash or

t hrough debit under Target Plus shall be adjusted as
CENVAT Credit or Duty Drawback as per rules framed by
the Departnent of Revenue.

3.7.8 Special Provision

Government reserves the right in public interest, to specify
fromtinme to tinme the category of exports and export
products, which shall not be eligible for cal cul ati on of
incremental growth/entitlenent.

Furt her the CGovernnent shall have the right to change the

eligibility criteria and rate of entitlenment under the schene

effective fromthe date of notification of this policy.

Simlarly, Governnent may fromtine to tine also notify
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the list of goods, which shall not be allowed for inport
under the duty credit entitlement certificate issued under

t he schene.

120) Provisions relating to star export houses were contained in para 3.5 of
Chapter 1A of the said Policy, which enunerated the Status Category as

well as the privileges which were to be enjoyed by these star export

houses. Said para 3.5 is as under:

"3.5 STAR EXPCORT HOUSES

3.5.1 Star Export House

Merchant as well as Manufacturer Exporters, Service
Providers, Export Oriented Units (EOQUs) and Units | ocated
i n Special Economic Zones (SEZs), Agri Export Zone
(AEZ's), Electronic Hardware Technol ogy Parks (EHTPs),
Sof t ware Technol ogy Parks (STPs) and Bi o Technol ogy

Parks (BTPs) shall be eligible for applying for status as
Star Export Houses.

3.5.2 Status Category

The applicant shall be categorized depending on his total
FOB/ FOR export perfornmance during the current plus the
previous three years:

Per f or mance

Cat egory
(Rupees in Crores)

One Start Export House 15

Two Star Export House 100
Three Star Export House 500

Four Star Export House 1500

Five Star Export House 5000
Not e: 1 Manuf acturer exporters in Small Scal e

I ndustry/ Tiny Sector/Cottage Sector, Units registered with
KVI Cs/ KVIBs, Units |located in North Eastern States,

Si kki m and J&K, Units exporting
handl ooni handi crafts/hand knotted or silk carpets,
exporters exporting to countries in Latin
Aneri cal/ Cl S/ sub- Saharan Africa as listed in Appendi x-9,
units havi ng | SO 9000 (series)/|ISO
14000( seri es) / WHOGWP/ HACCP/ SEI CWMM | evel -1 1 and

above status granted by agencies listed in Appendi x-6
exports of services and exports of agro products shall be
entitled for double wei ghtage of exports made for grant of
Start Export House status.

2. Exports nmde on re-export basis shall not be counted
for the purpose of recognition

3. Exports made by a subsidiary of a limted conpany

shal | be counted towards export perfornance of the limted
conmpany for the purpose of recognition only if the limted
conmpany has a majority share holding in the subsidiary

conpany.

4. In case the recognition is clained based upon the
current year’'s export performance, sanme shal
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be

considered only in case the exporter has export

performance during any one of the preceding three years
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121)

122)

as wel |.

3.5.2.1 Privileges
A Star Export House shall be eligible for the foll ow ng
facilities:

(i) Li cence/certificate/ perm ssions and Custons
cl earances for both inports and exports on self-declaration
basi s;

(ii) Fixation of Input-Qutput nornms on priority within 60
days;

(iii1) Exenption from conpul sory negotiation of docunents
t hrough banks. The remittance, however, would continue
to be received through banki ng channel s;

(iv) 100% retention of foreign exchange in EEFC account;

(v) Enhancenent in normal repatriation period from 180
days to 360 days;

(vi) Entitlement for consideration under the Target
Pl us Scheme; and

(vii) Exenption from furnishing of Bank Guarantee in
Schenes under this Policy."
Chapter 3 of the EXIM Policy nmentions various 'pronotional neasures
and in para 3.2.5 thereof, it contained, inter alia, procedure for availing
the benefit under TPS. Anbng other things, it was stipulated that the
| ast date for filing of such applications shall be 31 st of Decenber and that

the duty credit certificate shall be valid for a period of twenty four nonths
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fromthe date of issue, with a clear stipulation that revalidation of duty

credit entitlenment certificate shall not be all owed.

As is clear fromthe aforesaid provisions of TPS, the Centra

Gover nment had announced an export incentive schene under which

star export houses were entitled to a duty free entitlement certificate at
varying rates, depending on the quantum of incremental growth in

exports achi eved by themover their exports in the previous year. In
terns of para 3.7.6, the Central Governnment issued Notification No.

32/ 2005 dated April 08, 2005 whereby it notified the duty credit of TPS
whi ch could be availed of in the course of inport of any inputs, capita
goods, including spares, office equipnment, professional equipnent and
office furniture, provided the sane is freely inportable under the ITC
(HS) classification of export and inport itenms for their own use and that

of supporting manufacturers, as declared in the application 17D. The



123)

124)

125)

exporters in these cases claimthat relying on the aforesaid Schene,

they ensured that they achieved increnental exports.

Thereafter, however, the Central Government, in exercise of powers

conferred by Section 5 of the Act issued Notification bearing No. 48 (RE
2005)/ 2004- 2009 dated February 20, 206. Vide this Notification, the
Government anended the list of exports enunmerated in para 3.7.5 of the

FTP thereby excluding the exports of all types of forns of petrol eum
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products covered under |ITC (HS) codes 2706-2715 for the purpose of
calculation of TPS and conputation of its entitlement. This anendnent

was nmade effective fromApril 01, 2005 in respect of exports effected
during April 01, 2005 to March 31, 2006. The relevant portion of the said
Notification, with which we are concerned, reads as under

"6. In para 3.7.5, the following shall be inserted after sub
para 3.7.5(f)

(g). Oes and Concentrates, of all types and in all forns.

(h) Cereals, of all types

(i) Sugar, of all types and in all forns.

(j) Crude/ Petroleum G| & Crude/ Petrol eum based

Products covered under |ITC HS codes 2709 to 2715, of all

types and in all forns."
It may be recollected that in para 3.7.5, certain itens are specified which
are not to be taken into account for calculation of exports performance or
for conputation of entitlenent under the TPS. The effect of the aforesaid
amendnent was to exclude the aforenentioned four items as well
i nsofar as cal cul ati on of export performance or conputation of

entitlenment under the TPS i s concer ned.

Anot her amendnment to the TPS was made vide Notification No. 8(RE
2006)/ 2004- 2009 dated June 12, 2006. It also pertained to the exports
effected during April 01, 2005 to March 31, 2006. By this Notification

para 3.7.3 was substituted by the foll ow ng para:
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"The entitlenment under this schene woul d be contingent

on the m ni num percentage increnental growmh of 20%in

FOB val ue of exports in the current |licensing year over the
previous licensing year, and the rate of entitlenent shall be
5% of the incremental growth."



126) Original para 3.7.3, which is in respect of ’entitlenent’ under the TPS
mentioned that the said entitlenent would be contingent on the mini num
percentage incremental growh in FOB val ue of exports in the current
i censing year over the previous |icensing year. The percent age
incremental growth was subsequently stipulated in the table provided
under the said para. As per that, if the increnental growth was 20% and
above to bel ow 25% duty credit entitlement provided was 5% In case
of increnmental growh of 25% or above, but bel ow 100% the duty credit
growth entitlenent was to the tune of 10% On increnmental growth of
100% and above, duty credit entitlement stipulated was 15% (of 100%
However, by way of anmendnment, the ninimum percentage increnental
growt h was specified as 20%in the FOB val ue of exports in the current
year over the previous year and entitlenent was made uniform @ 5% of

the incremental growth.

127) These Notifications are challenged on the ground that these export
houses had achi eved the desired target by nmaki ng necessary exports
within the stipulated period, i.e. April 01, 2005 to March 31, 2006 and
thus got vested right to avail the entitlenent as contained in para 3.7.86,

whi ch could not be reduced to 5% It was also subnmitted that the
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various itens exported included all types of forns of petrol eum products
covered under I TC (HS) codes 2706-2715 and these itenms could not be

excl uded by the aforesaid anendnent. |In nutshell, subm ssion was that

by giving retrospective effect to the amendnent, which was in any case

i mperm ssi ble, even the vested right of these exporters was taken away.
It can, thus, be seen that the argunents on vested right and
retrospectivity are the same and the counsel who appeared in these

matters advanced identical |egal subm ssions.

128) W have already discussed these aspects in detail. To recapitulate, it is
hel d by us that Section 5 of the Act does not enmpower the Governnent
to make anmendnents with retrospective effect, thereby taking away the
rights which have already accrued in favour of the exporters under the

Schene. No doubt, the Government has, otherw se, power to anend,



nodi fy or withdraw a particul ar Scheme which gives benefits to a

particul ar category of persons under the said Scheme. At the same

time, if sone vested right has accrued in favour of the beneficiaries who
achi eved the target stipulated in the Scheme and t hereby becane

eligible for grant of duty credit entitlement, that cannot be snatched from
such persons/exporters by nmaking the anendnent retrospectively. In

the present case, we find that Section 5 of the Act does not give any
specific power to the Central Government to make the Rules with

retrospective effect. The Central Governnent is authorised to nmake
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Rul es/ Schenes under the said provision as a del egatee, which nmeans
that the EXIM Policy/ Schene franmed under the said provision is by way
of delegated legislation. There has to be specific power to nmake the
anendnments with retrospective effect, which are | acking in the instant
case. Mreover, even if there is such a power, it cannot take away
vest ed rights whi ch have accrued in favour of particul ar
persons/ exporters. W have already enlisted nunber of judgnents of
this Court taking such a view A few such cases | aying down the
aforesaid principle are:

(i) Regional Transport Oficer, Chittoor & Ors. v. Associated Transport
Madras (P) Ltd. & Os. 20

(ii) Accountant General & Anr. v. S. Doraiswany & Os.21

(iii) AA Calton v. Director of Education & Anr.22

(iv) Chairman, Railway Board & Os. v. C. R Rangadhamai ah & O's. 23

129) Keeping in view the aforesaid | egal position, we enmbark on the
di scussion relevant for the purposes of these cases, nanely, pertaining

to TPS.

130) TPS, which was introduced in EXIM Policy 2004-2009 on August 31
2004, adopted sone of the features of the earlier Schenes in the EXIM

Pol i cy 2002-2007 and introduced the concept of Milti-Entitlenent Rates,

20

(1980) 4 SCC 597
21

(1981) 4 SCC 93
22

(1983) 3 SCC 33
23

(1997) 6 SCC 626
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thus, allow ng higher entitlenent rates for higher grow h. The
Multi-Entitl enent Rates depended upon the quantum of increnenta

growt h achi eved by particul ar exporters. As taken note of above, the

TPS prescribed three rates of entitlenent based on growh. It shows

that TPS was in the nature of a reward Schene and was somewhat

different fromthe earlier Schenmes which seek to neutralize the duty paid

by the exporter. It intended to accelerate growth in export by rewarding

star export houses who have achi eved a quantumgrowth in exports

131) Vide Notification No. 32/2005 dated April 08, 2005, the Centra
Government anended para 3.7.8 and instead of three rates of
entitlement based on growth, it prescribed one single rate, i.e. 5%of the
incremental growth. In replies given by the Governnent, no cogent or
valid reason is given for this nove. Interestingly, comments are nade
about the misuse of earlier Schene in the EXIM Policy 2002-2007 and
the evidence that surfaced during the said investigation, particularly with
respect to the all eged dubi ous practices adopted by sone exporters who
had inflated their turnover in respect of gold and di anobnd exports and it
is mentioned that under these circunstances, for 'anticipating msuse’
the CGovernment cane out with the aforesaid Notification. The
anmendnent Notification is justified on the ground that in the Schene
itself it had preserved the right to change the eligibility criteria and rate of

entitlement effective fromthe beginning of the year, in public interest.
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Thus, the action is justified on the ground that such a power was
reserved in the TPS itself and that neasure was taken to avoid mi suse
by unscrupul ous exporters. Nowhere it is stated that there was nisuse

by any of these parties.

132) Pertinently, it is also not denied that these petitioners/exporters had
achi eved the quantumincrenental growh, as stipulated in the TPS
whi ch made themeligible to get the rewards under the said Schene.
These exporters, therefore, had fulfilled the conditions contained in the
TPS. The Schene was floated to accel erate quantumgrowh in exports
and when those star export houses achieved the quantumgrowth in

exports, as stated in para 3.7.3, they would naturally becone entitled to



133)

134)

135)

a particul ar percentage of duty credit entitlenment dependi ng upon the
quantum of growth achi eved. These exporters, thus, got vested right to
avail the duty credit entitlement and achi eve higher rate, i.e. 10% or
15% as the case may be. Reducing the same to 5% would clearly

anount to taking away their vested right with the issuing of the

Notification and making them effective retrospectively.

Li kewi se, no cogent explanation is comng forward for adding four itens
by anending para 3.7.5 vide Notification No. 48 (RE 2005)/ 2004-2009
dat ed February 20, 2006. The only argunent advanced at the tinme of

hearing was that the Governnment felt that benefit of TPS should not be
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extended to the exporters of these itens. That may be a policy decision
and the CGovernnent is enmpowered to take such a deci sion. It may be
noted that in para 3.7.5 of TPS, as was originally provided, certain itens
of exports were specifically nmentioned, which were not to be taken into
account for calculation of export performance or for conputation of
entitlement under the Schene and the itenms now added vide Notification
No. 48 (RE 2005)/2004-2009 dated February 20, 2006 were not

mentioned therein. If the Governnment realised afterwards that export of
these itens should not have been given the benefit of TPS and

extending the benefit to now excluded items was an ill-considered nove,
though the Central Government was free to withdraw it in respect of

such itens but it could do so only prospectively, but was not entitled to
do so with effect fromthe back date, i.e. April 01, 2005, by taking away
the vested right that had al ready accrued in favour of exporters of these

i tens.

As a result, we hold that Notification No. 48/ 2005 dated February 20,
2006 and Notification No. 8/2006 dated June 12, 2006 cannot be applied
retrospectively and they would be effective only fromthe dates they were

i ssued.

Wit Petition (Cvil) No. 27 of 2008, Transfer Case (Civil) Nos. 32 and 33

of 2007 (which were the wit petitions filed by exporters before the High
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Court) are, thus, allowed in the aforesaid terns. The Transfer Case



arising out of Transfer Petition (Cvil) No. 568 of 2014, which was the wit
appeal filed by DGT before the High Court is dismssed thereby
confirmng the order of the Gujarat Hi gh Court allowing the wit petition

filed by the exporter, namely, Ms. Wl spun India Limted.

( ROHI NTON FALI NARI MAN)

NEW DELHI ;
OCTOBER 27, 2015.
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