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Petition(s) for Special Leave to Appeal (Civil) No(s).30431/2010

(From the judgenent and order dated 05/01/2010 in CRP No.571/ 2006

of The H GH COURT OF MADRAS)

JOHN AND OTHERS. Petitioner(s)
VERSUS

LILLY & ORS. Respondent ( s)

(Wth prayer for interimrelief and office report )
Dat e: 09/05/2012 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTICE T.S. THAKUR
HON BLE MRS. JUSTI CE GYAN SUDHA M SRA

M. R Bal asubramani an, Sr. Adv.
M.V.Balaji, Adv.

M. Vinod Mehta, Adv.

M. Narendra Kumar, Adv.

For Petitioner(s)

TR B. Si vakumar, Adv.
K. V. Vijayakumar, Adv.

For Respondent (s)

==

UPON hearing counsel the Court nmade the foll ow ng
ORDER

Leave granted.
The appeal is allowed in terns of the signed order.

(Shashi Sareen) (Veena Khera)
Court Master Court Master
(Signed order is placed on the file)
IN THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL No. 4396 OF 2012
(Arising out of SLP(C) No. 30431 of 2010)

JOHN AND OTHERS - Appel | ant ('s)
Ver sus

LILLY & ORS. C. Respondent ( s)

ORDER



Leave granted.

Thi s appeal arises out of an order dated 05.01.2010
passed by the High Court of Madras at Madurai whereby G vi
Revi sion Petition No. 571 of 2006 filed by the appellants
agai nst an order refusing to condone the delay of 164 days
inthe filing of an application for restoration of a suit

di smi ssed for non-prosecution has been di sm ssed.

We have heard | earned counsel for the appellants and

perused the orders under chall enge. The trial court as also

the Hi gh Court have apart from exanining whether there was
any expl anation for t he del ay in t he filing
application for restoration, gone into the question whether
the suit filed by the appellant was maintai nable and hel d

that the sane was not maintainable in the |light of the

of

judgnents and orders in two earlier suits filed in regard to

the sane subject matter and between the sane parties.
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M. R Bal asubramani um | earned seni or counsel for the

appel l ants argued and in our opinion rightly so that the

court bel ow were in error in going beyond the application

for condonati on and hol di ng that the suit sought
restored was itself not maintainable . The trial court and

the High Court ought to have
was a reasonabl e explanation for the delay in the making of
the application. The | arger issue whether or not the suit
filed by the appellant was naintai nable was a matter which

could be examned on its nerits after the suit had been

restored and after the parties were given an opportunity to

to be

t he

si mply examni ned whet her there

address argunents in regard to the sane. There is no gain

saying that if the suit was eventually disnissed on the
ground that the same was not naintainable, the plaintiffs
woul d have had the advantage of filing an appeal against the
decree so passed which renedy would not be available to them

in case t he Hi gh Court went into t he

question

of



mai ntainability of the suit in proceedings for restoration.

That apart the trial court and the High Court have
bot h in our opi ni on t aken a r at her narrow and pedantic
view of the prayer for condonation and declined condonation
on a hyper technical approach adopted in the matter. The
application for condonation was supported by an affidavit

and ought to have been all owed.
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W accordingly allow the appeal , set asi de t he
i mpugned orders and restore t he sui t filed by t he
plaintiffs to its original nunber. Since the matter has
been pending for a considerable period and this appears to
be a third round of litigation between the parties, the
trial court would do well to expedite the matter frane an
i ssue regardi ng t he mai ntai nability of t he sui t and
det erm ne t he same as a prelimn nary i ssue after gi ving
opportunity to pl ace certified copi es of t he j udgnent
delivered in the earlier suits. The trial court would then

determne the issue regarding the maintainability of the
suit uninfluenced by the observations nade by it inits
earlier order or the observations nade by the H gh Court.

No costs.

(GYAN SUDHA M SRA)

New Del hi ,
May 09, 2012



