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1. Leave granted.

2. Chal l enge in this appeal is to the order passed by a

| earned Single Judge of the Jai pur Bench of Rajasthan Hi gh
Court dism ssing the Second Appeal filed by the plaintiffs-
appel lants. It is to be noted that the trial court decreed the
suit, which was one for specific perfornmance of a contract
while the first appellate court set aside the decree. The
appel | ate court dismissed the suit on'the ground that the

pl eadi ngs were not in accordance with the provisions of

Section 16(c) of the Specific Relief Act, 1963 (in short the ’Act’).
Learned Single Judge dism ssed the Second Appeal hol ding

that no substantial question of |aw was involved as essentially
the conclusions of the first appellate court were factua

findi ngs.

3. In support of the appeal, |earned counsel for the
appel l ants submitted that in the plaint, in essence, specific
statenent had been nade about the fact that the plaintiffs had
nentioned to the defendant that they were ready and willing to
do such effort or act as would be necessary to be done by the
plaintiffs for performance of the contract. It was, therefore,
submitted that the first appellate court and the H gh Court

were not justified in holding that the requirements of Section
16(c) of the Act were not net.

4, Per contra, |earned counsel for the respondent subnitted
that the bare reading of the plaint itself indicated that Khasra
No. 866 was |ater on added and, therefore, the question of the
plaintiffs being ready and willing to performthe contract as
originally stood, does not really arise. Specific reference was
nmade to the pleadings to the effect that though the docunents
were executed on 1.9.1977, the sane was conplete and on

that basis the sale has been concluded. It is subnmitted that if
the sal e was concluded as pl eaded, the question of filing the
suit for specific contract does not arise. Moyreover, the
plaintiffs themsel ves had stated that Khasra No. 866 was

added | ater on.

5. In order to appreciate the rival subm ssions, Section 16(c)
needs to be quoted along with the Expl anations. The sane
reads as foll ows:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 5

"16. Personal bars to relief:

(a) ...

(b ..l

(c) who fails to aver and prove that he has
performed or has al ways been ready and

willing to performthe essential ternms of the

contract which are to be perfornmed by him
other than terms of the performance of which
has been prevented or waived by the

def endant .

Expl anati on- For the purpose of clause (c)-

(i) where a contract involves the paynent of
noney, it is not essential for the plaintiff to
actually tender to the defendant or to deposit
in Court any nopbney except when so directed

by the Court;
(ii) the plaintiff must aver performance of, or
readi ness-and w | lingness to perform the

contract accordingly to-its true construction.”

6. In Ardeshir H_Mama v. Flora Sassoon (AR 1928 PC

208), the Privy Council observed that where the injured party
sued at law for a breach, going to the root of the contract, he
thereby elected to treat the contract as at an end hinself and
as di scharged fromthe obligations. No further performance by

hi mwas either contenplated or had to be tendered. 1In a suit
for specific performance on the other hand, he treated and was
required by the Court to treat the contract as still subsisting.
He had in that suit to allege, and if the fact was traversed, he
was required to prove a continuous readiness and wllingness
fromthe date of the contract tothe tine of the hearing, to
performthe contract on his part. Failure to nmake good t hat
avernent brings with it and |eads to the inevitable dismssal of
the suit. The observations were cited with approval in Prem

Raj v. The D.L.F. Housing and Construction (Private) Ltd. and
Anr. (AR 1968 SC 1355).

7. Whi | e exam ning the requirement of Section 16(c) this
Court in Syed Dastagir v. T.R Gopal akrishna Settty (1999 (6)
SCC 337) noted as foll ows:

"So the whole garmut of the issue raised is, how
to construe a plea specially with reference to
Section 16(c) and what are the obligations
which the plaintiff has to conply with in
reference to his plea and whether the plea of
the plaintiff could not be construed to conform
to the requirement of the aforesaid section, or
does this section require specific words to be
pl eaded that he has perforned or has al ways
been ready and is willing to performhis part of
the contract. In construing a plea in any

pl eadi ng, courts must keep in nmind that a plea
is not an expression of art and science but an
expression through words to place fact and | aw
of one’s case for a relief. Such an expression
may be pointed, precise, sonetines vague but
still it could be gathered what he wants to
convey through only by reading the whole

pl eadi ng, depending on the person drafting a
plea. In India nost of the pleas are drafted by
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counsel hence the aforesaid difference of pleas
which inevitably differ fromone to the other
Thus, to gather true spirit behind a plea it
shoul d be read as a whole. This does not

di stract one fromperformng his obligations as
requi red under a statute. But to test whether
he has perforned his obligations, one has to
see the pith and substance of a plea. Were a
statute requires any fact to be pl eaded then
that has to be pleaded may be in any form The
same plea may be stated by different persons
through different words; then how could it be
constricted to be only in any particular

nomencl ature or word. Unless a statute
specifically requires apleato be in any
particular form it can be-in any form No
speci fic phraseol ogy or language is required to
take such a plea. The 1anguage in Section 16(c)
does not require any specific phraseol ogy but
only that the plaintiff nmust aver that he has

performed or has always been and is willing to
performhis part of the contract. So the
conpl i ance of "readi ness and wllingness" has

to be in spirit and substance and not in letter
and form So to insist for a nechanica
producti on of the exact words of a statute is to
insist for the formrather than the essence. ‘So
t he absence of form cannot dissolve an essence
if already pl eaded."

8. Again in Mttilal Jain v. Randasi Devi- (Snt.) and Os.
(2000 (6) SCC 420) it was noted as foll ows:

"7. The ot her contention which found
favour with the H gh Court, is that plaint
avernents do not show that the plaintiff was
ready and willing to performhis part of the
contract and at any rate there is no evidence
on record to prove it. M. Choudhary devel oped
that contention placing reliance on the
deci sion in Varghese case ((1969) 2 SCC 539).
In that case, the plaintiff pleaded an ora
contract for sale of the suit property. The
def endant deni ed the all eged oral agreenent
and pl eaded a different agreement in regard to
which the plaintiff neither anended his plaint
nor filed subsequent pleading and it was in
that context that this Court pointed out that
the pleading in specific performnce should
conformto Forms 47 and 48 of the First
Schedul e of the Code of Civil Procedure. That
view was foll owed in Abdul Khader case ((1989)
4 SCC 313 : AIR 1990 SC 682).

8. However, a different note was struck by
this Court in Chandi ok case ((1970) 3 SCC 140

: AIR 1971 SC 1238). In that case 'A agreed to
purchase from’'R a l|leasehold plot. 'R was not
havi ng | ease of the land in his favour fromthe
Government nor was he in possession of the
sanme. 'R, however, received earnest nobney
pursuant to the agreenent for sal e which

provi ded that the bal ance of consideration
woul d be paid within a nonth at the tinme of
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the execution of the registered sal e deed.

Under the agreenent 'R was under obligation

to obtain perm ssion and sanction fromthe
CGovernment before the transfer of |easehold

plot. "R did not take any steps to apply for the
sanction fromthe Governnent. 'A filed the

suit for specific performance of the contract for
sale. One of the contentions of 'R was that 'A

was not ready and willing to performhis part
of the contract. This Court observed that
readi ness and willingness could not be treated

as a straitjacket formula and that had to be
determ ned fromthe entirety of facts and
circunstances relevant to the intention and
conduct of the party concerned. It was held
that in the absence of any material to show
that ' A at any stage was not ready and willing
to performhis part of the contract or that he
did not have the necessary funds for paynent
when the 'sal'e deed woul d be executed after the
sanction was obtained, 'A was entitled to a
decree for specific performance of contract.

9. That deci sion was relied upon by a three-
Judge Bench of this Court in Syed Dastagir

case ((1999) 6 SCC 337) wherein it was held

that in construing a plea in any pleading,

courts nust keep in nind that a plea i's not an
expression of art and science but an

expression through words to place fact and | aw
of one’s case for a relief. It is pointed out that
in India nost of the pleas are drafted by

counsel and hence they inevitably differ from
one to the other; thus, to gather the true spirit
behind a plea it should be read as a whol e and
to test whether the plaintiff has performed his
obl i gations, one has to see the pith and
substance of the plea. It was observed

"Unless a statute specifically
requires a plea to be in any
particular form it can be in any
form No specific phraseol ogy or

| anguage is required to take such a
pl ea. The | anguage in Section 16(c)
of the Specific Relief Act, 1963
does not require any specific
phraseol ogy but only that the
plaintiff nust aver that he has
perfornmed or has al ways been and

iswilling to performhis part of the
contract. So the conpliance of
"readi ness and willingness’ has to

be in spirit and substance and not
inletter and form™

It is thus clear that an avernent of readiness

and willingness in the plaint is not a

mat hemati cal formula which should only be in
specific words. If the avernents in the plaint

as a whole do clearly indicate the readi ness

and willingness of the plaintiff to fulfil his part
of the obligations under the contract which is

the subject-matter of the suit, the fact that
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they are differently worded will not nilitate
agai nst the readi ness and willingness of the
plaintiff in a suit for specific perfornance of
contract for sale."

9. Lord Canpbell in Cork v. Anbergate etc. and Railway Co.
(1851) 117 ER 1229 observed that in common sense the
neani ng of such an avernent of readi ness and w llingness

nmust be that the non-conpletion of the contract was not the
fault of the plaintiffs, and that they were disposed and able to
conplete it had it not been renounced by the defendant.

10. The basic principle behind Section 16(c) read with

Expl anation (ii) is that any person seeking benefit of the

speci fic performance of contract must manifest that his

conduct has been bl emi shl ess throughout entitling himto the
specific relief. The provision inposes a personal bar. The

Court is to grant relief on the basis of the conduct of the
person seeking relief. |If the pleadings manifest that the
conduct of the plaintiff entitles himto get the relief on perusa
of the plaint he should not be denied the relief. (See Aniglase
Yohannan v. Ram atha and Ors. (2005(7) SCC 534).

11. That bei ng so, considering the background facts vested
on the anvil of the principles of |aw fornul ated above, the

i nevitable conclusion is that the appeal deserves to be

di smissed. There is no dispute that there was claimin respect
of Khasra 866 which did not form part of the agreenent.

There was al so an avernent to the effect that the agreement
related to a conpleted sale. There shall be no orders as to
costs.




