I N THE SUPREME COURT OF | NDI A
CRI' M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 59 OF 2008

JAKI R HUSSAI N ... APPELL
ANT( s)
VERSUS
STATE OF ASSAM ... RESPON
DENT( s)
ORDER
This appeal is directed against a conviction upheld
by the Gauhati Hi gh Court by a judgment and order dated
28th April, 2005 in Crimnal Appeal No.383 of 2001.
The case of the prosecution is that on 30 th Novenber,

1997, t he appel | ant had committed t he mur der
of one

Si raj uddi n Ahned. According to the prosecution, sonetine

in 1992, t he appel | ant had nmol est ed t he n
i ece of

Si raj uddi n who made this i nci dent public
t her eby

humiliating the appellant. Since then, the appellant had

been bearing a grudge agai nst Sirajuddin. Some
time in

1992, the appellant had sought the assistance of PW7 -

Dlip Hussai n and in fact of fered hi m an ano
unt of

Rs. 10,000/ - to nurder Sirajuddin, but PW7 declined the
of fer. Thereafter, the appellant approached one Manan
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Reason: decl i ned. Accordingly, the appellant decided to nurder

Sirajuddin all by hinself.
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According to the prosecution, at about 6.30 in the
eveni ng of 30th Novenber, 1997, Sirajuddin had gone to
the paddy fields with one Abdul Kalamto pick up sone
paddy. When they did not return for quite sone tine,
PW2 - Rafiquddin, who is the brother of Sirajuddin, went
to look for himand he found the dead body of Sirajuddin.
Abdul Kal am was not found anywhere.
On these facts, an FIR was | odged with the Dergaon
Police Station and investigations progressed.
The I nvesti gating O ficer (PW10) - Rupeswar Bor a
exam ned PW2 - Rafiquddin who stated that he had gone to
| ook for his brother in the paddy fields since he did not
return for quite sone tine. Later on, he discovered the
dead body of his brother. Sirajuddin’s wife (PW1),
Nazma was al so exam ned by the investigating officer and
she too stated that Sirajuddin had not returned fromthe
paddy fields and | ater on hi s dead body was f ound.
Nei t her Raf i quddi n nor Nazna naned t he appel | ant or
anyone el se as accused or as a suspect. This was neither
in the FIR nor in the statenment given under Section 161
of the Criminal Procedure Code, 1973 on 3 rd Decenber,
1997.
According to the prosecution, on the night of 4/5 th

Decenber, 1997, t he appel | ant came to Der gaon Pol i ce
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Station and confessed to having nmurdered Sirajuddin.

was taken to his house by the police and three persons

were called to the house of the appellant. These three
persons were Rafiquddin (PW2), who was the conpl ai nant

and brother of Sirajuddin, Kanaluddin Ahmed (PW3), who

was the cousin brother of Sirajuddin and Minul Haque

(PW8). At t hat poi nt of tine, it was stated
Kamal uddi n Ahred (PW3) t hat t he appel | ant was

handcuffs (although this is denied by the investigating



of ficer, Rupeswar Bor a) and t he appel | ant pr oduced a
dhot i and shirt as wel | as a dao, whi ch carried
bl ood- st ai ns. It was stated by the appellant, by way of
an extra-judicial confession, that he was wearing that
| ungi and shirt when he committed t he nmur der of
Sirajuddin with the dao, which was handed over to the
i nvestigating officer.

It is not very clear why but the police |aunched a
prosecution not only agai nst t he appel | ant but al so
agai nst three other persons, viz., Abdul Hussain, who is
said to have destroyed evidence by concealing the dao
t hat is sai d to have been f ound at t he pl ace of
occurrence and Mohd. Hani f uddai n Ahned who was
instrunmental in killing Sirajuddin. The 4th accused was

Abdul Kal am who went nissing and has been declared a

procl ai ned of f ender.

In the witness box, for the first tine, Nazma stated
that she witnessed the killing of Sirajuddin and the
persons who were cutting Sirajuddin with daos were the
appel I ant, Mhd. Hani fuddi n Ahned and Abdul Kal am Thi s
was not nentioned by Nazma at any time prior to her
testinmony in the Court. It is for this reason that the
trial court as well as the Hi gh Court have not given nuch
credence to her statenent since she clainmed to be an
eye-w tness but there was nothing to indicate that she
had in fact w tnessed the crine.
Rel i ance was pl aced upon t he extra-judicia
confession said to have been made by the appellant in the
presence of Rafiquddin (PW?2), Kanaluddin Ahnmed (PW3)
and Mdi nul Haque (PW8). However, as nentioned above,
the extra-judicial confession was nade by the appellant
in the presence of these three persons as well as the

police party and at a time when apparently the appell ant



was in handcuf f s. Thi s bei ng t he posi tion, it
difficult to accept the extra-judicial confession as a
genui ne confession having been made by the appellant.

There is no other evidence on record to link the
appel lant with the crine. It is subnmitted by | earned
counsel for the State that the appellant had a notive to

kill Sirajuddin and it was in furtherance of that notive
5

that the crime was conmitted. W find it difficult to
accept this argument for the reason that the nol estation
incident is said to have occurred five years earlier
and it is not clear to what extent Sirajuddin has gone to
make t he incident public. That apart, the girl’s father
that is, Rafiquddin, does not seemto have taken any
action against the appellant for nolesting his daughter.

It is also difficult to accept the story put up by
Dilip Hussain (PW7) that he was offered an anount of
Rs. 10, 000/ - to nurder Sirajuddin way back in 1992. No
compl aint was nade by this witness to the police and it
appears fromthe evidence on record that this witness is
hi msel f a person of doubtful character

Havi ng exam ned the record with the assistance of
| earned counsel for the parties, we are of the opinion
that there is no basis to conclude positively on the
basi s of circunstanti al evi dence t hat t he nmur der of
Sirajuddin was comitted by the appellant.

Accordingly, we set aside the judgnents of the tria
court as well as the High Court and acquit the appellant
of the offence all eged agai nst him

The appellant may be set at liberty unless he is
required to be kept in custody in connection with any

ot her case.



The appeal is accordingly allowed.

............................. J.
(MADAN B. LOKUR)
............................. J.
(R K. AGRAWAL)
NEW DELHI
JULY 23, 2015
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(with office report)
Date : 23/07/2015 This appeal was called on for hearing today.

CORAM : HON BLE MR JUSTI CE MADAN B. LOKUR
HON BLE MR JUSTI CE R K. AGRAVAL

For Appell ant(s) M. Mikesh K= Sharma, Adv.
M. Chatanya S., Adv
for M. Debasis Msra, ACR
For Respondent (s) Ms. Apeksha Sharan, Adv.
for Ms Corporate Law G oup
UPON hearing the counsel the Court namde the follow ng
ORDER
We set aside the judgnents of the trial court as
well as the High Court and acquit the appellant of the
of fence al |l eged agai nst him
The appellant may be set at liberty unless he is
required to be kept in custody in connection with any
ot her case.

The appeal is accordingly allowed in terns of the

si gned order.

( SANJAY KUMAR:- ) (JASW NDER KAUR)



COURT MASTER COURT MASTER
(Signed order is placed on the file)



