N2l TEM NO. 3 COURT NO. 6 SECTI ON XVI A
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).28501/2009

(From the judgenent and order dated 06/02/2009 in CRA No. 74/2005 of
The HI GH COURT OF J & K AT JAMW))
SANTOSH SHARMA & ORS. Petitioner(s)
VERSUS
VN\IVA'-FQ VAI SHNO DEVI SHRI NE BOARD Respondent (s)

SLP(C) NO. 26567 of 2010
(Wth office report)

SLP(C) NO. 28502 of 2009
(Wth office report)

Date: 18/04/2011 These Petitions were called on for hearing today.
CORAM :
HON BLE MR JUSTI CE MARKANDEY KATJU
HON BLE MRS. JUSTI CE GYAN SUDHA M SRA
For Petitioner(s)
M. Anit Anand Tiwari, Adv.
M. Ashutosh Jha, Adv.
Ms. Binu Tanta, Adv.
M. Subhash Sharnma, Adv.

For Respondent (s)
M. Ashok Mat hur, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

Leave granted.

The Appeal s are all owed.

( Raj esh Dham) ( I'ndu Satija)
Court Master Court Master

(signed order is placed on the file)
IN THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 3309 OF 2011
(arising out of S.L.P. (Civil) No(s).28501/2009)

SANTOSH SHARMA & ORS. Appel | ant ('s)
VERSUS
MATA VAI SHNO DEVI SHRI NE BOARD Respondent ( s)
WTH
Cvil Appeal No. 3311 of 2011

(arising out of SLP(C) NO 26567 of 2010)



Cvil Appeal No. 3310 of 2011
(arising out of SLP(C) NO 28502 of 2009)

O R D E R
Cvil Appeal ari sing out of S.L.P. (Givil)
No('s). 28501/ 2009)

Heard | earned counsel for the parties.

Leave granted.

Thi s Appeal is directed agai nst t he i mpugned or der
dat ed 06. 02. 2009 passed by t he Hi gh Court of Janmmu &
Kashmir in Gvil Revision Application No. 74 of 2005 by
whi ch t he revision petition was di sm ssed uphol di ng t he
order of t he trial court granting conpensati on to t he
respondent for use and occupation of shops prior to the
eviction of the appellants, while the suit filed by the
plaintiffs-appellants agai nst their evi ction is stil
pendi ng.
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It appears that during pendency of the suit filed by

the plaintiffs-appellants seeking restraint fromeviction
an application for injunction was allowed in favour of the
plaintiffs-appellants agai nst which an appeal was filed by
t he def endant - r espondent . At this appel l ate st age, t he
court bel ow set aside the order of injunction and al so
granted delivery of possession of the disputed prem ses to
t he def endant -respondent. However, the defendant-respondent
did not feel satisfied merely with the grant of possession
of the shops in question and hence filed an application
subsequent |y for gr ant of conpensati on for t he period
during which the plaintiffs-appellants were in occupation
of the suit premses, i.e., the shops. The plaintiffs-
appel lants filed civil revision against the sane which was
rej ect ed.
Thi s Appeal has now been preferred agai nst the order
dismissing the civil revision wherein it was contended by
t he appel I ant s, t hat during pendency of t he sui t, t he

compensation during which they were in occupation of shops



as tenants, could not have been ordered to be paid, even
before the suit has been finally dism ssed.
We find substantial force in this contention as in the

first place the suit was filed by the plaintiffs-appellants

1 2:
agai nst their forcible evi ction wherein t enporary
i njunction was granted but in appeal against grant of
t enpor ary i njunction, t he plaintiffs-appellants wer e

strai ghtaway evi cted during pendency of the suit which is

difficult to appreciate. However, since this Appeal is not

directed against their eviction, we do not propose to enter

into the nerits of the case against eviction. But the
question of deternination of conpensation for the period

during whi ch t he appel I ant s are al | eged to be in
unaut hori sed occupation, will obviously have to be deci ded

at the stage of trial of the suit or in case it is finally

di sm ssed, then determnation of the mesne profit after the

suit is finally tried

Therefore, this Appeal is fit to be allowed for the
reasons stated her ei nabove. Consequent |y, t he i mpugned
order passed by the High Court is quashed and set aside but

wi t hout costs.

It goes without saying that the respondent will be at
liberty to file a fresh application for determ nation of
conpensati on at t he appropriate st age in case t he sui t
filed by the plaintiff-appellants is finally dism ssed.
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Cvil Appeals arising out of SLP(C) NO 26567 of 2010 and
SLP(C) NO. 28502 of 2009)

The Order passed in Civil Appeal arising out of S.L.P
(Civil) No. 28501/2009 will also govern these Appeals.

Hence, for the reasons contained in the Order passed

in Gvil Appeal ari sing out of S. L. P. (Gvil)



No(s) . 28501/ 2009), t hese

costs.

NEW DELHI ;
APRI L 18, 2011

Appeal s are al so al | owned.

( GYAN SUDHA M SRA)

No



