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Del i nquent juveniles need to be dealt wth differently from

adul ts. International covenants and donmestic laws in various countries
have prescribed m ni num  standards for del i nquent juveniles and
juveniles in conflict with I aw. These standards provide  what
orders my be passed regardi ng del i nquent juveniles and t he

orders that may not be passed against them This group of matters
rai ses the question of when should a claimof juvenility be recognised and
sent for determination when it is raised for the first tinme in appeal or
before this Court or raised in trial and appeal but not pressed and then
pressed for the first time before this Court or even raised for the first
time after final disposal of the case.

2. It so happened that when crimnal appeal preferred by Abuzar
Hossain @ Qul am Hossain cane up for consideration before a two-Judge Bench
(Harjit Singh Bedi and J.M Panchal, JJ) on 10.11.2009, on behalf of the
appel lant, a plea of juvenility on the date of incident was raised. In
support of the contention that the appellant was juvenile on the date of
i nci dent and as such he could not have been tried in a normal crimna
court, reliance was placed on a decision of this Court in Gopinath Ghosh v.
State of West Bengal[1l]. On the other hand, on behalf of the respondent,
State of West Bengal, in opposition to that plea, reliance was placed on a
| ater decision of this Court in Akbar Sheikh and others v. State of West
Bengal [2]. The Bench found that there was substantial discordance in the
approach of the matter on the question of juvenility in Gopinath Ghoshl on
the one hand and the two decisions of this Court in Akbar Shei kh2 and Hari
Ram v. State of Rajasthan and Another[3]. The Bench was of the opinion that
as the issue would arise in a very |arge nunber of cases, it was required
to be referred to a larger Bench as the judgment in Akbar Sheikh2 and
Gopi nath Ghoshl had been rendered by co-ordinate Benches of this Court.
This is how these matters have conme up before us.

3. The Parlianment felt it necessary that uniform juvenile justice
system should be available throughout the country which should nake
adequate provision for dealing with all aspects in the changing social

cultural and economic situation in the country and there was also need for
| arger involvenment of informal systens and community based wel fare agencies
in the care, protection, treatnment, devel opment and rehabilitation of such
juveniles and with these objectives in nmnd, it enacted Juvenile Justice



Act, 1986 (for short, 1986 Act’).

4. 1986 Act was replaced by the Juvenile Justice (Care and
Protection of Children) Act, 2000 (for short, '2000 Act’). 2000 Act has
been enacted to carry formard the constitutional philosophy engrafted in
Articles 15(3), 39(e) and (f), 45 and 47 of the Constitution and also
i ncorporate the standards prescribed in the Convention on the Rights of the
Child, United Nations Standard Mninmum Rules for the Adninistration of
Juvenil e Justice, 1985, the United Nations Rules for the Protection of
Juveniles Deprived of their Liberty (1990) and all ot her r el evant
international instrunents. Cause (k) of Section 2 defines "juvenile" or
"child" to nmean a person who has not conpleted eighteenth year of age

Clause (1) of Section 2 defines "juvenile in conflict with law' to nean a
juvenile who is alleged to have committed an of fence and has not conpleted
ei ghteenth year of age on the date of conm ssion of such of fence

5. Section 3 of 2000 Act provides for continuation of inquiry in
respect of juvenile who has ceased to be a juvenile. It reads as under

"S.3 . Continuation of inquiry in respect of juvenile who has ceased to be
a juvenile.-Were an inquiry has been initiated against a juvenile in
conflict with law or a child in need of care and protection and during the
course of such inquiry the juvenile or the child ceases to be such, then

not wi t hst andi ng anything contained in this Act or in any other law for the
time being in force, the inquiry nmay be continued and orders nmay be nade in
respect of such person as if such person had continued to be a juvenile or
a child."

6. Chapter Il of 2000 Act deals wth juvenile in conflict wth
| aw. This Chapter conprises of Sections 4 to 28. Section 4 provides for
constitution of juvenile justice board and its conposition. Section 5
provides for procedure, etc. inrelation to juvenile justice board. Section
6 deals with the powers of juvenile justice board. Section 6 reads as under

"S.6 . Powers of Juvenile Justice Board.-(1) Were a Board has been
constituted for any district, such Board shall, notw thstanding anything
contained in any other law for the time being in force but save as
otherw se expressly provided in this Act, have power to deal exclusively
with all proceedings under this Act relating to juvenile in conflict wth
| aw

(2) The powers conferred on the Board by or under this Act my also be
exerci sed by the High Court and the Court of Session, when the proceeding
comes before themin appeal, revision or otherw se."

7. By Act 33 of 2006, the Parlianent brought in significant
changes in 2000 Act. Inter alia, Section 7A came to be inserted. This
Section is lynchpin around which the debate has centered around in these
matters. Section 7A provides for procedure to be followed when claim of
juvenility is raised before any court. It reads as foll ows:

"S.7A. Procedure to be followed when claimof juvenility is raised before
any court.-(1) Wenever a claimof juvenility is raised before any court or
a court is of the opinion that an accused person was a juvenile on the date
of commi ssion of the offence, the court shall make an inquiry, take such
evi dence as may be necessary (but not an affidavit) so as to determne the
age of such person, and shall record a finding whether the person is a
juvenile or a child or not, stating his age as nearly as nay be:

Provided that a claimof juvenility may be raised before any court and it
shal | be recogni sed at any stage, even after final disposal of the case,
and such claimshall be determined in terms of the provisions contained in
this Act and the rules nade thereunder, even if the juvenile has ceased to
be so on or before the date of commencenent of this Act.

(2) If the court finds a person to be a juvenile on the date of
commi ssion of the offence under sub-section (1), it shall forward the
juvenile to the Board for passing appropriate orders and the sentence, if



any, passed by a court shall be deened to have no effect."

8. Section 49 of 2000 Act deals with presunption and determ nation
of age. This Section reads as under:

"49 . Presunption and determ nation of age.-(1) Were it appears to a
competent authority that person brought before it under any of the
provisions of this Act (otherw se than for the purpose of giving evidence)
is ajuvenile or the child, the conpetent authority shall nake due inquiry
so as to the age of that person and for that purpose shall take such
evi dence as nay be necessary (but not an affidavit)and shall record a
findi ng whether the person is a juvenile or the child or not, stating his
age as nearly as may be.

(2) No order of a conpetent authority shall be deened to have becone
invalid nmerely by any subsequent proof that the person in respect of whom
the order has been nade is not a juvenile or the child, and the age
recorded by the conpetent authority to be the age of person so brought
before it, shall for the purpose of this Act, be deenmed to be the true age
of that person.”

9. Sections 52 and 53 deal with appeals and revision. Section 54
provides for procedure in inquiries, appeals and revision proceedings,
whi ch reads as foll ows:

"S.54 . Procedure in inquiries, appeals and revision proceedings.-(1)Save
as otherw se expressly provided by this Act, a conpetent authority while
hol di ng any inquiry under any of the provisions of this Act, shall follow
such procedure as nmay be prescribed and subject thereto, shall follow, as
far as may be, the procedure laid down in the Code of Crinminal Procedure,
1973 (2 of 1974) for trials in sunmobns cases.

(2) Save as otherwise expressly provided by or wunder this Act, the
procedure to be followed in hearing appeals or revision proceedings under
this Act shall be, as far as practicable, in accordance with the provisions
of the Code of Criminal Procedure, 1973(2 of 1974)."

10. In exercise of powers conferred by the proviso to sub-section
(1) of Section 68 of the 2000 Act, the Central Governnent has framed the
rules entitled "The Juvenile Justice (Care and Protection of Children)
Rul es, 2007" (for short, "2007 Rules"). The relevant rule for the purposes
of consideration of the issue before us is Rule 12 which provides for
procedure to be followed in deternmination of age. Since this Rule has a
direct bearing for consideration of the matter, it is quoted as it is. It
reads as under

"R 12. Procedure to be followed in determination of Age.-(1) In every
case concerning a child or a juvenile in conflict with law, the «court or
the Board or as the case may be the Committee referred to in rule 19 of
these rules shall deternine the age of such juvenile or child or a juvenile
inconflict with lawwithin a period of thirty days fromthe date of naking
of the application for that purpose.

(2) The Court or the Board or as the case nmay be the Committee shall decide
the juvenility or otherwi se of the juvenile or the child or as the case nmay
be the juvenile in conflict with law, prima facie on the basis of physica
appearance or docunents, if available, and send himto the observation hone
or injail.

(3) In every case concerning a child or juvenile in conflict with law, the
age determ nation inquiry shall be conducted by the court or the Board or,
as the case may be, the Committee by seeking evidence by obtaining-

(a) (1) the matricul ation or equivalent certificates, if available; and
in the absence whereof;

(ii) the date of birth certificate from the school (other than a play
school) first attended; and in the absence whereof;

(iii) the birth certificate given by a corporation or a municipal authority



or a panchayat;

(b) and only in the absence of either (i),(ii) or (iii) of clause (a)
above, the nedical opinion will be sought froma duly constituted Medica

Board, which will declare the age of the juvenile or child. 1In case exact
assessnent of the age cannot be done, the Court or the Board or, as the
case may be, the Conmittee, for the reasons to be recorded by them may, if

consi dered necessary, give benefit to the child or juvenile by considering
hi s/ her age on lower side within the margin of one year

and, while passing orders in such case shall, after t aki ng into
consi deration such evidence as may be available, or the nedical opinion, as
the case may be, record a finding in respect of his age and either of the
evi dence specified in any of the <clauses (a)(i),(ii), (iii) or in the
absence whereof, clause (b) shall be the conclusive proof of the age as
regards such child or the juvenile in conflict with | aw

(4) If the age of a juvenile or child or the juvenile in conflict wth
law is found to be bel ow 18 years on the date of offence, on the basis of
any of the conclusion proof specified in sub-rule (3), the Court or the

Board or as the case may be the Conmittee shall in witing pass an order
stating the age and declaring the status of juvenility or otherwise, for
the purpose of the Act and these rules and a copy of the order shall be

given to such juvenile or the person concerned.

(5) Save and except where, further inquiry or otherwise is required,
inter alia, in ternms of section 7A, section 64 of the Act and these rules,
no further inquiry shall be conducted by the court or the Board after
exam ning and obtaining the certificate or any other docunmentary proof
referred to in sub-rule (3) of this rule.

(6) The provisions contained in this rule shall also apply to those
di sposed of cases, where the status of juvenility has not been determ ned
in accordance with the provisions contained in sub-rule (3) and the Act,
requiring dispensation of the sentence under the Act for passi ng
appropriate order in the interest of the juvenile in conflict with [aw"

11. It is not necessary to refer to facts of crimnal appea

preferred by Abuzar Hossain @ Gul am Hossain or the other referred matters

Suffice it to say that in crimnal appeal of Abuzar Hossain @ Gulam
Hossain, in support of the argunent that he was juvenile on the date of
i ncident and as such he could not have been tried in the normal crinina

court, his statement recorded under Section 313 of the Code of Crinina

Procedure, 1973 (for short, 'the Code’) was pressed into service. It was,

however, found fromthe evidence as well as the judgments of the tria

court and the High Court that the issue of juvenility was not pressed at
any stage and no evi dence whatsoever was led by himto prove the age. It
was in the backdrop of these facts that Gopinath Ghoshl was relied upon in
support of the proposition that notw thstanding the fact that the plea of
juvenility had not been pressed, it was obligatory on the court to go into
the question of juvenility and determ ne his age.

12. Gopi nath Ghoshl was a case where he was convicted along wth
two others for an offence under Section 302 read with Section 34 of IPC and
sentenced to suffer inprisonment for life by the trial court. He and two co-
accused preferred crimnal appeal before Calcutta Hgh Court. In the
appeal, two accused were acquitted while the conviction and sentence of
Gopi nat h Ghosh was rmmai nt ai ned. Gopi nath Ghosh fil ed appeal by special |eave
before this Court. On his behalf, the argunent was raised that on the date
of offence, i.e. on 19.8.1974 he was aged below 18 vyears and he is
therefore a "child" within the nmeaning of the expression in the Wst Benga

Children Act, 1959 and, therefore, the court had no jurisdiction to
sentence himto suffer inprisonment after holding a trial. Having regard to
the contention raised on behalf of the appellant, this Court framed an
i ssue for determ nation; what was the age of the accused Gopinath Ghosh
(appellant) on the date of offence for which he was tried and convicted?
The issue was renmtted to the Sessions Judge, Nadia to ascertain his age
and subnit the finding. The Additional Sessions Judge, First Court, Nadia,

accordingly, held an inquiry and after recording the evidence and calling
for medical report and after hearing parties certified that Gopinath Ghosh



was aged between 16 and 17 years on the date of the offence. The finding
sent by the Additional Sessions Judge was not questioned before this Court.
The Court exam ned the schene of West Bengal Children Act, 1959 and also
noted Section 24 thereof which had an overriding effect taking away the
power of the court to inpose the sentence of inprisonment unless the case
was covered by the proviso thereto. Then in paragraph 10 (pg. 231) of the
Report, this Court held as under

"10. Unfortunately, in this case, appellant Gopinath Ghosh never questioned
the jurisdiction of the Sessions Court which tried himfor the offence of
murder. Even the appellant had given his age as 20 years when questioned by
the learned Additional Sessions Judge. Neither the appellant nor his
| earned counsel appearing before the |l earned Additional Sessions Judge as
well as at the hearing of his appeal in the H gh Court ever questioned the
jurisdiction of the trial court to hold the trial of the appellant, nor was
it ever contended that he was a juvenile delinquent within the neaning of
the Act and therefore, the Court had no jurisdiction to try him as well as
the Court had no jurisdiction to sentence him to suffer inprisonnment for
life. It was for the first time that this contention was raised before this
Court. However, in view of the wunderlying intendnent and beneficia
provisions of the Act read wth clause (f) of Article 39 of t he
Constitution which provides that the State shall direct its policy towards
securing that children are given opportunities and facilities to develop in
a healthy manner and in conditions of freedom and dignity and that
chil dhood and youth are protected against exploitation and against noral
and material abandonnment, we consider it proper not to allow a technica
contention that this contention is being raised in this Court for the first
time to thwart the benefit of the provisions being extended to the
appel lant, if he was otherwise entitled to it."

13. In paragraph 13 (pgs. 232-233) of the Report, the Court
observed as under

"13. Before we part with this judgnment, we nust take notice of a devel oping
situation in recent nonths in this Court that the contention about age of a
convict and claimng the benefit of the relevant provisions of the Act
dealing with juvenile delinquents prevalent in various States is raised for
the first time in this Court and this Court 1is required to start the
inquiry afresh. Odinarily this Court would be reluctant to entertain a
contention based on factual avernents raised for the first tine before it.
However, the Court is equally reluctant to ignore, overlook or nullify the
beneficial provisions of a very socially progressive statute by taking
shi el d behind the technicality of the contention being raised for the first
time in this Court. A way has therefore, to be found from this situation
not conducive to speedy di sposal of cases and yet giving effect to the
letter and the spirit of such socially beneficial Ilegislation. W are of
the opi nion that whenever a case is brought before the Magistrate and the
accused appears to be aged 21 years or below, before proceeding with the
trial or undertaking an inquiry, an inquiry nust be nmade about the age of
the accused on the date of the occurrence. This ought to be nobre so where
special Acts dealing with juvenile delinquent are in force. |If necessary,
the Magistrate may refer the accused to the Medical Board or the GCvi
Surgeon, as the case may be, for obtaining creditworthy evidence about age.
The Magistrate may as well call upon accused also to |ead evidence about
his age. Thereafter, the | earned Magistrate nay proceed in accordance wth
law. This procedure, if properly followed, would avoid a journey wupto the
Apex Court and the return journey to the grass-root court. |If necessary and
found expedient, the High Court may on its admnistrative side issue
necessary instructions to cope with the situation herein indicated."

14. In Bhoop Ramv. State of U P.[4], a two-Judge Bench of this
Court was concerned with the question as to whether the appellant Bhoop Ram
shoul d have been treated as a "child" within the nmeaning of Section 2(4) of
the U P. Children Act, 1951 and sent to an approved school for detention
therein till he attained the age of 18 years instead of being sentenced to
undergo inprisonnent in jail. In Bhoop Ramd, the Chief Medical Oficer

Bareilly gave a certificate that as per the radiology exanination and
physi cal features, he appeared to be 30 years of age as on 30.4.1987. Bhoop
Ram did not place any other material before the Sessions Judge except the
school certificate to prove that he had not conpleted 16 years on the date
of commi ssion of the offences. The Sessions judge rejected the schoo



certificate produced by himon the ground that "it is not wunusual that in
school s ages are understated by one or two years for future benefits". As
regards medical certificate the Sessions Judge observed that as he happened
to be about 28-29 years of age on 1.6.1987, he would have conpleted 16
years on the date of occurrence. Before the Court, on behalf of the
appel l ant, Bhoop Ram it was contended that school certificate produced by
hi m contai ned definite information regarding date of birth and that should
have prevailed over the certificate of the doctor and the Sessions Judge
committed wong in doubting the correctness of the school certificate. This
Court on consideration of the matter held that appellant Bhoop Ram could
not have conpleted 16 years of age on 3.10.1975 when the occurrence took
pl ace and as such he ought to have been treated as "child" wthin the
meani ng of Section 2(4) of the U P. Children Act, 1951 and dealt with under
Section 29 of the Act. The Court gave the following reasons for holding
appel l ant, Bhoop Ram a "child" on the date of occurrence of the incident:

7. o The first is that the appellant has produced a schoo

certificate which carries the date 24-6-1960 against the colum "date of
birth". There is no material before us to hold that the school certificate
does not relate to the appellant or that the entries therein are not
correct in their particulars. The Sessions Judge has failed to notice this
aspect of the matter and appears to have been carried away by the opinion
of the Chief Medical Oficer that the appellant appeared to be about 30
years of age as on 30-4-1987. Even in the absence of any material to throw
doubts about the entries in the school certificate, the Sessions Judge has
brushed it aside nerely on the surmse that it is not wunusual for parents
to understate the age of their children by one or two years at the time of
their adm ssion in schools for securing benefits to the children in their
future years. The second factor is that the Sessions Judge has failed to
bear in mnd that even the trial Judge had thought it fit to award the
| esser sentence of inprisonment for I|ife to the appellant instead of
capi tal puni shnent when he delivered judgnment on 12-9-1977 on the ground
the appellant was a boy of 17 years of age. The observation of the trial

Judge woul d I end credence to the appellant’s case that he was less than 10
(sic 16) years of age on 3-10-1975 when the offences were comitted. The
third factor is that though the doctor has certified that the appellant
appeared to be 30 years of age as on 30-4-1987, his opinion is based only
on an estimate and the possibility of an error of estinmate creeping into
the opinion cannot be ruled out. As regards the opinion of the Sessions
Judge, it is mainly based upon the report of the Chief Medical Oficer and
not on any independent naterial. On account of all these factors, we are of
the view that the appellant would not have conpleted 16 years of age on the
date the of fences were commtted........

15. A three-Judge Bench of this Court in Pradeep Kumar v. State of
U P.[5] was concerned with the question whether each of the appellants
was a "child" within the neaning of Section 2(4) of the U P. Children Act,
1951 and as such on conviction under Section 302/34 |IPC, they shoul d have
been sent to approved school for detention till the age of 18 vyears. The
Court dealt with the matter in its brief order thus:

"2. At the tine of granting special |eave, Jagdi sh appellant produced High
School Certificate, according to which he was about 15 years of age at the
time of occurrence. Appellant Krishan Kant produced horoscope which showed
that he was 13 years of age at the tine of occurrence. So far as appellant
Pradeep is concerned a nedical report was called for by this Court which
di scl osed that his date of birth as January 7, 1959 was acceptable on the
basis of various tests conducted by the nedical authorities.

3. It is thus proved to the satisfaction of this Court that on the date of
occurrence, the appellants had not conpleted 16 years of age and as such
they shoul d have been dealt with under the U P. Children Act instead of
bei ng sentenced to inprisonnment on conviction under Section 302/34 of the
Act. "

16. The above three decisions came up for consideration before this
Court in Bhola Bhagat v. State of Bihar[6]. The plea raised on behalf of
the appellants that they were 'children’ as defined in the Bihar Children
Act, 1970 on the date of occurrence and their trial along wth adult



accused by the criminal court was not in accordance with law was rejected
by the H gh Court observing that except for the age given by the appellants
and the estimate of the court at the tine of their exam nation under
Section 313 of the Code, there was no other material in support of the
appel lants’ claimthat they were bel ow 18 years of age. This Court flawed
t he approach of the Hi gh Court and observed as follows :

"8. To us it appears that the approach of the High Court in dealing wth
the question of age of the appellants and the denial of benefit to them of
the provisions of both the Acts was not proper. Technicalities were allowed
to defeat the benefits of a socially-oriented legislation like the Bihar
Children Act, 1982 and the Juvenile Justice Act, 1986. |If the High Court
had doubts about the correctness of their age as given by the appellants
and also as estimated by the trial court, it ought to have ordered an
enquiry to determine their ages. It should not have brushed aside their
pl ea w thout such an enquiry."

17. Gopi nat h Ghoshl, Bhoop Ramt and Pradeep Kumar5 were el aborately
considered in paragraphs 10, 11 and 12 of +the Report. The Court also
considered a decision of this Court in State of Haryana v. Balwant Singh[7]
and held that the said decision was not a good law. |In paragraph 15 of the
Report, the Court followed the course adopted in Gopinath Ghoshl , Bhoop
Ram} and Pradeep Kumar5 and hel d as under

"15. The correctness of the estimte of age as given by the trial court was
neit her doubted nor questioned by the State either in the H gh Court or in
this Court. The parties have, therefore, accepted the correctness of the
estinmate of age of the three appellants as given by the trial court.
Therefore, these three appellants should not be denied the benefit of the
provisions of a socially progressive statute. In our considered opinion

since the plea had been raised in the Hgh Court and because the
correctness of the estimate of their age has not been assailed, it would be
fair to assune that on the date of the offence, each one of the appellants
squarely fell within the definition of the expression "child". W are under
these circunstances reluctant to ignore and overlook the beneficia

provi sions of the Acts on the technical ground that there is no other
supporting material to support the estinmate of ages of the appellants as
given by the trial court, though the correctness of that estimate has not
been put in issue before any forum...."

18. M. Pradip Kr. Ghosh, |earned senior counsel for the appellant
Abuzar Hossain @Gulam Hossain, relying heavily upon the above cases,
submitted that what was earlier established by judicial interpretation in

Gopi nat h Ghoshl, Bhoop Ram and Pradeep Kumar5 becane the statutory |I|aw
with the enactment of Section 7A of 2000 Act and Rule 12 of the 2007 Rules
and in view thereof a different approach is required with regard to the
del i nquent juveniles as and when plea of juvenility is raised before the
court. Learned senior counsel would subnmit that the courts have to ensure
that the beneficial provisions contained in Section 7A and Rule 12 are
not frustrated by procedural rigidity. It was subnmitted that while enacting
Section 7A, the Legislature has taken note of socio-econonic ground
realities of the country and had kept in view juveniles who conme from
anongst the poorest of the poor, slumdwellers, street dwellers and sone of
t hose having no shelter, no neans of sustenance and for whomit would be a
far cry to have any docunents as they woul d have neither any schooling nor
any birth registration. The law has to be applied in the nmanner so that
its benefits are nade available to all those who are entitled to it. He
contended that the very fact that Rule 12 provided for every possible
opportunity to establish the juvenility and when everything fails there is
the mandate of hol ding the nedi cal exanination of the delinquent, shows the
| egislative intent.

19. M. Pradip Kr. Ghosh, |earned senior counsel also submtted
that the lawwith regard to juvenile delinquents by insertion of Section 7A
has been given retrospective effect and nade applicable even after disposa

of the case and, therefore, in all such cases, those who had no occasion to
claimthe benefit of juvenility in the past deserve fresh opportunity to be
gi ven and they should be allowed to produce such materials afresh as may be
available in support of the claim He subnmtted that a pur posi ve



interpretation to Section 7A and Rule 12 nmust be given to bring wthin
their fold not only docunents which are contenplated in terms of sub-rule
(3) of Rule 12 but al so cases in which no such docunent is available but if
the accused is referred to a nedical board, his age would eventually be
found to be such as would make hima juvenile.

20. M. Pradip Kr. Chosh, learned senior counsel did not dispute
that for the purpose of making a claim with regard to juvenility, the
delinquent has to produce some material in support of his claimand in the
absence of any docunentary evidence, file at least a supporting affidavit
affirmed by one of his parents or an elder sibling or other relation who is
conpetent to depose as to his age so as to nake the court to initiate an
inquiry under Rule 12(3). He did concede that a totally frivolous claim of
juvenility which on the face of it is patently absurd and inherently
i mproper may not be entertained by the court but at the same time the court
must not be hyper-technical and nust ensure that beneficial provision is
not defeated by undue technicalities.

21. Learned senior counsel subnmitted that the statement under
Section 313 of the Code or the voters’ list nay not be decisive but t he
docunents of such nature nmay be adequate for the court to initiate an
inquiry in terms of Rule 12(3). According to him what is decisive is the
result of the inquiry under Rule 12(3). However, senblance of nmateria

must justify an order to cause an inquiry to be nmade to deternmine the claim
of juvenility.

22. M. Abhijit Sengupta, |learned counsel for the State of West
Bengal , subnmitted that although the provisions of 2000 Act as anended in
2006, and the Rules nust be given full effect as these are beneficia

provisions for the benefit of juveniles, but at the same tinme this Court
must ensure that the provisions are not abused and a floodgate of cases
does not start. He subnmitted that in Pawan v. State of Uttaranchal [8], a 3-
Judge Bench of this Court had enphasized on the need for satisfactory,
adequate and prima facie material before an inquiry under Rule 12 could be
comrenced and the law laid down in Pawan8 nust be followed as and when
claimof juvenility is raised before this Court. He submitted that claim of
juvenility nust be credible before ordering an inquiry under Rule 12

23. M. Nagendra Rai, |earned senior counsel for the petitioner in
t he connected Special Leave Petition being SLP (Crimnal) No. 616 of 2012

Ram Sahay Rai v. State of Bihar submitted that by anendnment brought in
2006, 2000 Act has been drastically amended. The Legislature by bringing in
Section 7A has clearly provided that the claimof juvenility may be raised
before any court and it shall be recognised at any stage, even after the
final disposal of the case and such claimshall be determined in ternms of
the provisions contained in 2000 Act and the Rul es nmade thereunder, even if
the juvenile has ceased to be so on or before the comencenent of the Act.
He woul d submit that even if the question of juvenility had not been raised
by the juvenile even upto this Court and there is sone material to show
that a person is a juvenile on the date of conmm ssion of crime, it can be
recogni sed at any stage even at the stage of undergoi ng sentence. He agreed
that inquiry cannot be initiated on the basis of nmere assertion of the
claim There nmust be prina facie material to initiate the inquiry and
once the prima facie test is satisfied, the determnation may be nmade in
terns of Rule 12. Wth reference to Rule 12, learned senior counsel would
submit that appearance, docunents and nedical evidence are the only
materials which are relevant for determ ning the age and as such only such
materials should formthe basis for fornming an opinion about the prim
facie case. The oral evidence should rarely formthe basis for initiation
of proceeding as in view of Rule 12, the said material can never be used in

inquiry and thus form ng an opinion on that oral evidence wll not serve
the purposes of the Act.
24. Learned counsel for the State of Bihar on the other hand

submitted that Legislature never intended to nake Section 7A applicable to
this Court after the final disposal of the case. He subnmitted that there
was no provision in the Supreme Court Rules to re-open the concluded
appeals or SLPs. Mreover, when SLP is filed, it is mandatory that no new
ground or docunent shall be relied upon which has not been the part of
record before the High Court and, therefore, if plea of juvenility has not
been rai sed before the High Court, it cannot be raised before this Court.
According to him the power under the 2000 Act can be exercised only by the
Juveni |l e Board, Sessions Court or High Court after final disposal of the
case but not this Court. He, however, submtted that the Supreme Court in



exercise of its power under Article 142 may renmand the matter to such
forums, if it appears expedient in the interest of justice.

25. The anendnent in 2000 Act by the Amendnent Act, 2006

particularly, introduction of Section 7A and subsequent introduction of
Rule 12 in the 2007 Rules, was sequel to the Constitution Bench decision of
this Court in Pratap Singh v. State of Jharkhand and Another[9] . In Hari

RanB, a two-Judge Bench of this Court extensively considered the schenme of
2000 Act, as anended by 2006 Amendment Act. Wth regard to sub-rules (4)
and (5) of Rule 12, this Court observed as follows :

"27. Sub-rules (4) and (5) of Rule 12 are of special significance in that
they provide that once the age of a juvenile or child in conflict wth |aw
is found to be |l ess than 18 years on the date of offence on the basis of
any proof specified in sub-rule (3) the court or the Board or as the case
may be the Child Welfare Committee appointed under Chapter IV of the Act,
has to pass a witten order stating the age of the juvenile or stating the
status of the juvenile, and no further inquiry is to be conducted by the
court or Board after exami ning and obtaining any other docunmentary proof
referred to in sub-rule (3) of Rule 12. Rule 12, therefore, indicates the
procedure to be followed to give effect to the provisions of Section 7-A
when a claimof juvenility is raised."

26. This Court observed that the schene of the 2000 Act was to give
children, who have, for sone reason or the other, gone astray, to realize
their nistakes, rehabilitate thenmselves and rebuild their Iives and becone
useful citizens of the society, instead of degenerating into hardened
crimnals. In paragraph 59 of the Report, the Court held as under

"59. The law as now crystallised on a conjoint reading of Sections 2(k),
2(1), 7-A, 20 and 49 read with Rules 12 and 98, places beyond all doubt
that all persons who were below the age of 18 years on the date of
conmi ssion of the offence even prior to 1-4-2001, would be treated as
juveniles, even if the claim of juvenility was raised after they had
attained the age of 18 years on or before the date of comencenent of the
Act and were under goi ng sentence upon being convicted."

27. The Court observed in Hari RanB that often parents of children
who cone fromrural backgrounds, are not aware of the actual date of birth
of a child, but relate the same to sone event which m ght have taken place

simul taneously. In such a situation, the Board and the Courts will have to
take recourse to the procedure laid dowmn in Rule 12
28. The judgnent in the case of Hari RanB was delivered by this

Court on 5.5.2009. On that very day, judgnent in Akbar Sheikh2 was
delivered by a two-Judge Bench of which one of us (RM Lodha, J.) was a
menber. I n Akbar Shei kh2 on behalf of one of the appellants, Kabir, a
submi ssi on was made that he was juvenile on the date of occurrence. Wile
dealing with the said argunent, this Court observed that no such question
had ever been raised. Even where a simlar question was raised by five
ot her accused, no such plea was raised even before the Hgh Court. On
behal f of the appellant, Kabir, in support of the juvenility, two docunents
were relied upon, nanmely, (i) statenment recorded under Section 313 of the

Code and (ii) voters’ list. As regards the statenment recorded under Section
313, this Court was of the opinion that the said docunent was not deci sive.
In respect of wvoters’ list, this Court observed that the sane had been
prepared long after the incident occurred and it was again not decisive. In

view of these findings, this Court did not find any nerit in the claim of
Kabir, one of the appellants, that he was juvenile and the subm ssion was
rejected. Froma careful reading of the judgnent in the matter of Akbar
Shei kh2, it is clear that the two docunents on which reliance was placed
in support of <claim of juvenility were not f ound deci si ve and,
consequently, no inquiry for determination of age was ordered. From the
consideration of the matter by this Court in Akbar Sheikh2, it 1is clear
that the case turned on its own facts.

29. As a matter of fact, prior to the decisions of this Court in
Hari RanB and Akbar Shei kh2, a three-Judge Bench of this Court speaki ng
through one of us (R M Lodha, J.) in Pawan8 had considered the question
relating to admissibility of claim of juvenility for the first tinme in
this Court with reference to Section 7A. The contention of juvenility was
raised for the first time before this Court on behalf of the two
appel l ants, nanely, A-1 and A-2. The argunment on their behalf before this



Court was that they were juvenile within the nmeaning of 2000 Act on the
date of incident and the trial held against them under the Code was
illegal. Wth regard to A-1, his school leaving certificate was relied on
while as regards A-2, reliance was placed on his statenent recorded under
Section 313 and the school |eaving certificate. Dealing with the contention
of juvenility, this Court stated that the claim of juvenility could be
rai sed at any stage, even after final disposal of the case. The Court then
franmed the question in paragraph 41 of the Report as to whether an inquiry
shoul d be made or report be called for from the trial court invariably
where juvenility is clained for the first tinme before this Court. It was
hel d that where the nmaterials placed before this Court by the accused,
prima facie, suggested that he was 'juvenile as defined in 2000 Act on the
date of incident, it was necessary to call for the report or an inquiry to
be made for determi nation of the age on the date of incident. However,
where a plea of juvenility is found unscrupulous or the materials |ack
credibility or do not inspire confidence and even prima facie satisfaction
of the court is not nmade out, further exercise in this regard nmay not be
required. It was also stated that if the plea of juvenility was not raised
before the trial court or the High Court and is raised for the first tinme
before this Court, the judicial conscience of the court nust be satisfied
by placing adequate material that the accused had not attained the age of

18 years on the date of commission of offence. |In absence of adequate
material, any further inquiry into juvenility would not be required.
30. Having regard to the general guidelines hi ghl i ght ed in

paragraph 41 with regard to the approach of this Court where juvenility is
clainmed for the first time, the court then considered the docunments relied
upon by A-1 and A-2 in support of the claimof juvenility on the date of
i nci dent. In respect of the two docunents relied upon by A2, nanely,
statenent under Section 313 of the Code and the school |eaving certificate,
this Court observed that the statement recorded under Section 313 was a
tentative observation based on physical appearance which was har dl y
determinative of age and insofar as school |leaving certificate was
concerned, it did not inspire any confidence as it was issued after A-2 had
al ready been convicted and the prinmary evidence like entry from the birth
regi ster had not been produced. As regards school Ileaving certificate
relied upon by A-1, this Court found that the same had been procured after
his conviction and no entry fromthe birth regi ster had been produced. The
Court was, thus, not prima facie inpressed or satisfied by the materia
placed on behalf of A1 and A-2. Those docunents were not f ound
satisfactory and adequate to call for any report from the Board or trial
court about the age of A-1 and A-2.

31. In Jitendra Singh alias Babboo Singh and anot her v. State of
Uttar Pradesh[10], on behalf of the appellant, a plea was raised that he
was mnor within the neaning of Section 2(k) of 2000 Act on the date of
comm ssion of the offence. The appellant had been convicted for the
of fences puni shabl e under Sections 304-B and 498A IPC and sentenced to
suffer seven years’ inprisonment under the fornmer and two years under the
latter. The appellant had got the bail fromthe H gh Court on the ground
of his age which was on nedical exanmnation certified to be around
sevent een years on the date of commi ssion of the offence. One of wus (T.S
Thakur, J.) who authored the judgnment for the Bench held that in the facts
and circunstances of the case, an enquiry for determning the age of the
appel l ant was necessary. This Court referred to the wearlier decisions in
Gopi nath Ghoshl, Bhoop Ramt , Bhola Bhagat6 , Hari RanB8 and Pawan8 and
then held that the burden of naking out the prina facie case had been
di scharged. In paragraphs 9, 10 and 11 of the Report, it was held as
under :

"9. The burden of nmaking out a prinma facie case for directing an enquiry
has been in our opinion discharged in the instant case inasnuch as the
appel lant has filed along with the application a copy of the school |eaving
certificate and the marksheet which nmentions the date of birth of the
appel lant to be 24-5-1988. The medi cal examination to which the H gh Court
has referred in its order granting bail to the appellant also suggests the
age of the appellant being 17 years on the date of the examination. These
docunents are sufficient at this stage for directing an enquiry and
verification of the facts.

10. W may all the sane hasten to add that the naterial referred to above
is yet to be verified and its genuineness and credibility determ ned. There



are no doubt certain telltale circunstances that nmay raise a suspicion
about the genui neness of the docunents relied upon by the appellant. For
i nstance, the deceased Asha Devi who was married to the appellant was
according to Dr. Ashok Kumar Shukla, Pathologist, District Hospital, Rae
Bareilly aged 19 years at the time of her death. This would nean as though
t he appel | ant husband was much younger to his wife which is not the wusua
practice in the Indian context and may happen but infrequently. So also the
fact that the appellant obtained the school l|leaving certificate as late as
on 17-11-2009 i.e. after the conclusion of the trial and disposal of the

first appeal by the Hgh Court, nmay <call for a close scrutiny and
exanmi nation of the relevant school record to determ ne whether the sane is
free fromany suspicion, fabrication or manipulation. It is also alleged

that the electoral rolls showed the age of the accused to be around 20
years while the extract fromthe panchayat register showed him to be 19
years ol d.

11. Al these aspects would call for <close and careful scrutiny by the
court bel ow while determ ning the age of the appellant. The date of birth
of appellant Jitendra Singh’s siblings and his parents nmay also throw
consi derabl e |ight upon these aspects and may have to be | ooked into for a
proper determ nation of the question. Suffice it to say while for the
present we consider it to be a case fit for directing an enquiry, that
direction should not be taken as an expression of any final opinion as
regards the true and correct age of the appellant which matter shall have
to be independently exam ned on the basis of the relevant naterial."

32. In Daya Nand v. State of Haryana[1l1], this Court found that on
the date of occurrence the age of the appellant was sixteen years five
nmont hs and ni net een days and, accordingly, it was held that he could not
have been kept in prison to undergo the sentence inposed by the Additiona
Sessi ons Judge and affirmed by the High Court. This Court set aside the
sentence i mposed agai nst the appellant and he was directed to be released
fromprison.

33. In Lakhan Lal v. State of Bihar[12], the question was about
the applicability of 2000 Act where the appellants were not juveniles
within the neaning of 1986 Act as they were above 16 years of age but had
not conpleted 18 years of age when offences were committed and even when
claimof juvenility was raised after they had attained 18 years of age.
This Court gave benefit of 2000 Act to the appellants and they were
directed to be released forthwth.

34. In Shah Nawaz v. State of Uttar Pradesh and another[13], the
matter reached this Court fromthe judgnment and order of the Allahabad High
Court. An F.1.R was |odged agai nst the appellant, Shah Nawaz, and three
others for the offences punishabl e under Sections 302 and 307 of |PC. The
nmot her of the appellant submitted an application before the Board stating
that Shah Nawaz was minor at the tinme of alleged occurrence. The Board
after holding an enquiry declared Shah Nawaz a juvenile under the 2000 Act.
The wife of the deceased filed crimnal appeal against the judgnent of the
Board before the Additional Sessions Judge, Mizaffarnagar. That appeal was
all oned and the order of the Board was set aside. Shah Nawaz preferred
crimnal revision before the High Court against the order of the Additiona

Sessi ons Judge which was disnmissed giving rise to appeal by special |eave
before this Court. This Court considered Rule 12 of 2007 Rules and also
not ed, anongst others, the decision in Har i Ran8 and t hen on

consi deration of the docunents, particularly entry relating to the date of
birth entered in the marksheet held that Shah Nawaz was juvenile on the
date of occurrence of the incident. This Court in paragraphs 23 and 24 of
the Report held as under

"23. The docunents furni shed above clearly show that the date of birth of
the appellant had been noted as 18-6-1989. Rule 12 of t he Rul es
categorically envisages that the nmedical opinion from the Medical Board
should be sought only when the matriculation certificate or schoo
certificate or any birth certificate issued by a corporation or by any
panchayat or municipality is not available. W are of the view that though
the Board has correctly accepted the entry relating to the date of birth in
the mar ksheet and school certificate, the Additional Sessions Judge and the
H gh Court conmitted a grave error in determning the age of the appellant
ignoring the date of birth nmentioned in those documents which is illegal



erroneous and contrary to the Rules.

24. W are satisfied that the entry relating to date of birth entered in
the marksheet is one of the valid proofs of evidence for deternination of
age of an accused person. The school leaving certificate is also a wvalid
proof in determining the age of the accused person. Further, the date of
birth mentioned in the H gh School marksheet produced by the appellant has
duly been corroborated by the school leaving certificate of the appellant
of Cass X and has al so been proved by the statenent of the clerk of Nehru
H gh School, Dadheru, Khurd-o-Kalan and recorded by the Board. The date of
birth of the appellant has also been recorded as 18-6-1989 in the schoo
| eaving certificate issued by the Principal of Nehru Preparatory School
Dadheru, Khurd-o-Kal an, Muzaffarnagar as well as the said date of birth
mentioned in the school register of the said School at SI. No. 1382 which
have been proved by the statement of the Principal of that School recorded
before the Board."

In paragraph 26 of the Report, this Court observed that Rule 12 has
described four categories of evidence which gave preference to schoo
certificate over the nedical report.
35. In Pawan8, , a 3-Judge Bench has laid down the standards for
evaluating claimof juvenility raised for the first time before this Court.
I f Pawan8 had been cited before the Bench when criminal appeal of Abuzar
Hossain @ Gul am Hossain cane up for hearing, perhaps reference would not
have been nmade. Be that as it may, in light of the discussion made above,
we intend to summarise the legal position with regard to Section 7A of 2000
Act and Rule 12 of the 2007 Rules. But before we do that, we say a word
about the argunent raised on behalf of the State of Bihar that claim of
juvenility cannot be raised before this Court after disposal of the case.
The argunment is so hopeless that it deserves no di scussi on. The
expression, 'any court’ in Section 7Ais too wde and conprehensive; it
includes this Court. Suprenme Court Rules surely do not linmt the operation
of Section 7Ato the <courts other than this Court where the plea of
juvenility is raised for the first tinme after disposal of the case.

36. Now, we summari se the position which is as under

(i) A claimof juvenility may be raised at any stage even after
final disposal of the case. It nmay be raised for the first tine before
this Court as well after final disposal of the case. The delay in

raising the claimof juvenility cannot be a ground for rejection of such
claim The claimof juvenility can be raised in appeal even if not pressed
before the trial court and can be raised for the first time before this
Court though not pressed before the trial court and in appeal court.

(ii) For making a claimwith regard to juvenility after conviction
the cl ai mant nmust produce sone material which may prina facie satisfy the
court that an inquiry into the claimof juvenility is necessary. Initia
burden has to be discharged by the person who clains juvenility.

(iii) As to what materials would prima facie satisfy the court and/or are
sufficient for discharging the initial burden cannot be catal ogued nor can
it be laid down as to what wei ght should be given to a specific piece of
evi dence which may be sufficient to raise presunption of juvenility but
the docunents referred to in Rule 12(3)(a)(i) to (iii) shall definitely be
sufficient for prinma facie satisfaction of the court about the age of the
del i nquent necessitating further enquiry wunder Rule 12. The statenent
recorded under Section 313 of the Code is too tentative and my not by
itself be sufficient ordinarily to justify or reject the claim of
juvenility. The credibility and/or acceptability of the documents |ike the
school leaving certificate or the voters’ list, etc. obtained after
convi ction woul d depend on the facts and circunstances of each case and no
hard and fast rule can be prescribed that they nust be prinma facie accepted
or rejected. In Akbar Sheikh2 and Pawan8 these docunents were not found
prima facie credible while in Jitendra Singhl0 the docunents viz., schoo

leaving certificate, marksheet and the nedical report wer e treated
sufficient for directing an inquiry and verification of the appellant’s
age. |If such docunents prina facie inspire confidence of the court, the
court may act upon such docunents for the purposes of Section 7A and order
an enquiry for determination of the age of the delinquent.

(iv) An affidavit of the claimant or any of the parents or a sibling or a



relative in support of the claimof juvenility raised for the first tine in
appeal or revision or before this Court during the pendency of the matt er
or after disposal of the case shall not be sufficient justifying an
enquiry to determ ne the age of such person unless the circunstances of the
case are so glaring that satisfy the judicial conscience of the court to
order an enquiry into determination of age of the delinquent.

(v) The court where the plea of juvenility is raised for the first tinme
shoul d al ways be gui ded by the objectives of the 2000 Act and be alive to
the position that the beneficent and salutary provisions contained in 2000
Act are not defeated by hyper-technical approach and the persons who are
entitled to get benefits of 2000 Act get such benefits. The courts should
not be unnecessarily influenced by any general inpression that 1in schools
t he parents/guardi ans understate the age of their wards by one or two years
for future benefits or that age determ nation by nedical exam nation is not
very precise. The matter should be considered prina facie on the touchstone
of preponderance of probability.

(vi) daimof juvenility lacking in credibility or frivolous claim of
juvenility or patently absurd or inherently inprobable claim of juvenility
must be rejected by the court at threshold whenever raised.

37. The reference is answered in terns of the position highlighted
in paragraph 36 (i) to (vi). The matters shall now be Ilisted before the
concerned Bench(es) for disposal

(R M Lodha)

(Anil R Dave)
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JUDGMENT
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I have had the advantage of going through the order proposed by ny esteened
brother R M Lodha J., which sunmarises the legal position wth renarkable

lucidity. Wile | entirely agree wth whatever is enunciated in the
j udgnent proposed by nmy erudite colleague, | wish to add a fewlines of ny
own confined to the proposition stated in Para 36 (1V) of the judgment. In

that paragraph of the order fall cases in which the accused setting up the
plea of juvenility is unable to produce any one of the docunents referred
toin Rule 12(3)(a) (i) to (iii) of the Rules, under the Act, not
necessarily because, he is deliberately wi thhol ding such docunents from the
court, but because, he did not have the good fortune of ever going to a
school from where he could produce a certificate regarding his date of
birth. Para 36 (1V) sounds a note of caution that an affidavit of a parent
or a sibling or other relative would not ordinarily suffice, to trigger an



enquiry into the question of juvenility of the accused, unless the
circunstances of the case are so glaring that the court is left wth no
option except to record a prima facie satisfaction that a case for
directing an enquiry is made out. Wat would constitute a ’'glaring case
in which an affidavit may itself be sufficient to direct an inquiry, is a
guestion that cannot be easily answered | eave al one answered by enunerating
exhaustively the situations where an enquiry may be justified even in the
absence of documentary support for the claimof juvenility. Two dinensions
of that question may all the sanme be nentioned wthout in the |east
confining the sweep of the expression ’'glaring case’ to a strait-jacket
formulation. The first of these factors is the nost nundane of the inputs
that go into consideration while answering a claim of juvenility like
"Physi cal Appearance" of the accused made relevant by Rule 12(2) of the
Rul es framed under the Act. The Rule reads:

"12. Procedure to be followed in determi nation of Age. -

(1) XXXX

(2) The Court or the Board or as the case nmay be the Committee shal
decide the juvenility or otherwise of the juvenile or the child or as the
case may be the juvenile in conflict with law, prina facie on the basis of
physi cal appearance or documents, if available, and send him to the
observation hone or in jail."

Physi cal appearance of the accused is, therefore, a consideration that
ought to perneate every deternination under the Rule aforenentioned no
matter appearances are at tines deceptive, and depend so nuch on the race
or the region to which the person concerned bel ongs. Physi cal appearance
can and ought to give an idea to the Court at the stage of the trial and
even in appeal before the H gh Court, whether the claimnade by the accused
is so absurd or inprobable that nothing short of docunents referred to in
this Rule 12 can satisfy the court about the need for an enquiry. The
advantage of "physical appearance" of the accused may, however, be
substantially lost, with passage of tine, as longer the interval between
the incident and the court’s decision on the question of juvenility, the
| esser the chances of the court nmeking a correct assessnment of the age of
the accused. |In cases where the claimis made in this Court for the first
time, the advantage is further reduced as there is considerable time |apse
between the incident and the hearing of the matter by this Court.

The second factor which nust ever remain present in the mnd of the Court
is that the claimof juvenility may at tines be made even in cases where
the accused does not have any evidence, showing his date of birth, by
reference to any public docunent |ike the register of births naintained by
Muni ci pal Authorities, Panchayats or hospitals nor any certificate from any
school, as the accused was never adnmitted to any school. Even if adnmitted
to a school no record regarding such admission may at tines be available
for production in the Court. Again there may be cases in which the accused
may not be in a position to provide a birth certificate from the
Corporation, the nmunicipality or the Panchayat, for we know that
registration of births and deaths may not be nmaintained and if nmintained
may not be regular and accurate, and at tines truthful. Rule 12(3) of the
Rul es makes only three certificates relevant. These are enunerated in Sub-
Rule 3(a)(i) to (iii) of the Rule which reads as under

"(3)a (i) the matriculation or equi val ent certificates, if
avai l abl e; and in the absence whereof;
(ii) the date of birth certificate fromthe school (other than a

pl ay school) first attended; and in the absence whereof;
(iii) the birth certificate given by a corporation or a nmunicipa
aut hority or a panchayat;

Non- production of the above certificates or any one of them is not,
however, fatal to the claimof juvenility, for Sub-Rule 3(b) to Rule 12
makes a provision for determ nation of the question on the basis of the
medi cal examination of the accused in the ’absence’ of the certificates.
Rul e 12(3)(b) runs as under

"12(3) (b) and only in the absence of either (i), (ii) or (iii) of
clause (a) above, the nedical opinion wll be sought from a duly
constituted Medical Board, which will declare the age of the juvenile or
child. |In case exact assessnent of the age cannot be done, the Court, or

the Board or, as the case may be, the Committee, for the reasons to be
recorded by them may, if considered necessary, give benefit to the child



or juvenile by considering his/her age on lower side within the margin of
one year."

The expression 'absence’ appearing in the above provision is not defined
under the Act or the Rules. The word shall, therefore, be givenits litera
di ctionary neani ng which is provided by Concise Oxford dictionary as under:
"Being away froma place or person; tine of being away; non-existence or
| ack of; inattenation due to thought of other things."

Bl ack’s Law Dictionary al so explains the neaning of 'absence’ as under

"1l. The state of being away from one’s wusual place of residence. 2. A
failure to appear, or to be available and reachable, when expected. 3.
Loui si ana Law. The State of being an absent person - Also termed (in sense
3) absentia."

It is axiomatic that the use of the expression and the context in
whi ch the sanme has been wused strongly suggests that 'absence’ of the
docunents nentioned in Rule 12(3) (a)(i) to (iii) my be either because the
sane do not exist or the same cannot be produced by the person relying upon
them Mere non-production may not, therefore, disentitle the accused of
the benefit of the Act nor can it tantanmount to deliberate non-production
giving rise to an adverse inference unless the Court is in the peculiar
facts and circunstances of a case of the opinion that the non-production is
deliberate or intended to either mislead the Court or suppress the truth.

It isinthis class of cases that the court nay have to exercise its powers

and discretion with a certain amount of insight into the realities of life.
One of such realities is that illiteracy and crinme have a close nexus
though one nmay not be directly proportional to the other. Juvenil e

delinquency in this country as el sewhere in the world, springs from poverty
and unenpl oynent, nore than it does out of other causes. A large nunber of
those engaged in crimnal activities, may never have had the opportunity to
go to school. Studies conducted by National Crine Records Bureau (NCRB)

M nistry of Home Affairs, reveal that poor education and poor economc set
up are generally the main attributes of juvenile delinquents. Result of the
2011 study further show that out of 33,887 juveniles arrested in 2011

55.8% were either illiterate (6,122) or educated only till the primary
l evel (12,803). Further, 56.7%of the total juveniles arrested fell into
the | owest inconme category. A sinmilar study is conducted and published by
B.N. Mshra in his Book 'Juvenile Delinquency and Justice Systeni, in which
the aut hor states as follows:

"One of the pronminent features of a delinquent is poor educationa

attainnent. Mre than 63 per cent of delinquents are illiterate. Poverty is
the main cause of their illiteracy. Due to poor economic condition they
were conpelled to enter into the | abour market to supplenment their famly
incone. It is also felt that poor educational attainment is not due to the
|l ack of intelligence but may be due to | ack of opportunity. Although free
education is provided to Schedul ed Castes and Schedul ed Tri bes, even then

the delinquents had a very low level of expectations and aspirations
regarding their future which in turn is due to lack of encouragenent and
unawar eness of their parents that they play truant.”

What shoul d then be the approach in such cases, is the question. Can the
advant age of a beneficial legislation be denied to such unfortunate and
waywar d del i nquents? Can the m sfortune of the accused never going to a
school be followed or conpounded by denial of the benefit that the
| egislation provides in such enphatic terns, as to permt an enquiry even
after the last Court has disposed of the appeal and upheld his conviction?
The answer has to be in the negative. If one were to adopt a wooden
approach, one could say nothing short of a certificate, whether from the
school or a municipal authority would satisfy the court’s conscience,
before directing an enquiry. But, then directing an enquiry is not the

same thing as declaring the accused to be a juvenile. The standard of
proof required is different for both. In the fornmer, the court sinply
records a prima facie conclusion. In the latter the court nakes a

decl aration on evidence, that it scrutinises and accepts only if it is
worthy of such acceptance. The approach at the stage of directing the
enqui ry has of necessity to be nore liberal, lest, there is avoidable
m scarriage of justice. Suffice it to say that while affidavits may not be



general ly accepted as a good enough basis for directing an enquiry, that

they are not so accepted is not a rule of law but a rule of prudence. The
Court would, therefore, in each case weigh the relevant factors, insist
upon filing of better affidavits if the need so arises, and even direct,
any additional information considered relevant i ncl udi ng i nformation
regarding the age of the parents, the age of siblings and the Ilike, to be
furni shed before it decides on a case to case basis whether or not an
enqui ry under Section 7A ought to be conducted. It wll eventually depend

on how the court evaluates such material for a prima facie conclusion that
the Court may or may not direct an enquiry. Wth these additions,
respectfully concur with the judgnent proposed by ny esteened Brother
Lodha J.

................................................................ J.
(T.S. Thakur)
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UPON hearing counsel the Court nade the foll ow ng
ORDER

Hon’ ble M. Justice R M Lodha pronounced the judgment for His
Lordship and Hon’ble M. Justice Anil R Dave. Hon’ ble M. Justice T.S.
Thakur pronounced separate but concurring judgnent.

The reference is answered in terns of the position highlighted
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Justice R M Lodha.
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for disposal.
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