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I N THE SUPREME COURT OF | NDI A
CRI' M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL No. 1193 OF 2006

ABUZAR HOSSAIN @ GULAM HOSSAIN APPELLANT

VERSUS

STATE OF WEST BENGAL RESPONDENT

O R D E R
Heard | earned counsel for the parties.
We are in receipt of Order No.110 dated 07.06. 2013 submtted
by the Court of the 13th Additional Sessions Judge, Alipore, South
24- Par ganas. On the issue of the age of the appellant - Abuzar
Hossain @ Gul am Hossai n, the | earned Additional Sessions Judge has
recorded the foll owi ng observati ons:
"If the Transfer Certificate is accepted then the
age of the victimwould be 14 to 15 on the date of
incident i.e. on 11.02.2001 but it is nobody’s
case that the victimwas only 14 to 15 on the date
of incident. However, the Admi ssion Register

brought by the said witness Syed Kawnai n Ashan did
not acconpany any such Birth Certificate of the

accused. There is no note also as to which
docunent was consulted at the tinme of nmaking
entries in the Adnission Register. As per

evi dence of the said witness the Transfer
Certificate was witten by the Headm stress but
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present at the tinme of issuance of the Transfer
Certificate or he has got any personal know edge
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regarding the entries in the Transfer Certificate.
Qbvi ously, a Darawan (Gate Keeper) nmay not or
shoul d not have any personal know edge regarding

the entries in the Adm ssion Register in respect
of date of birth of a particular student. So, his
evi dence cannot be accepted as sacrosanct.
However, if we accept the present age of the
accused as 30 as per Medical Report then his age



was 17 to 18 on the date of incident but if we
hold that his age was nmore than 30 then it would
be nore than 17 to 18 on the date of incident.

But as the present age nentioned by the Medica
Expert as 30 to 40 i.e. on the rage of a decade so
the actual age of the victimon the date of

i nci dent cannot be ascertained fromthe nedica

evi dence. In this context | should mention that
the accused after nedical exam nation did not
appear before Court on subsequent dates and the
I.O subnitted that the accused agai n absconded
and actually after being medically exam ned by the
Medi cal Board neither the accused nor his Lawyer
appear ed bef ore this Court and t he
accused-petitioner did not exanm ne any other

wi tness and did not produce any birth register or
birth certificate during enquiry. So relying on
the medi cal evidence it can be presumed only that
the accused might be 17 to 18 at the relevant tinme
subject to the approval of acceptance of the
Hon’ bl e Suprene Court of India."

On the basis of the factual position indicated by the |earned
Addi tional Sessions Judge, it is not possible for us to conclude

that the appellant - Abuzar Hossain @ Gul am Hossain was a juvenile

on the date of occurrence i.e. 11.02.2001. One of the reasons

whi ch has pr onpt ed us to reject t he report is our serious
di s-satisfaction of t he Medi cal Report whi ch was t aken into
consi deration by the | earned Additional Sessions Judge. As per the

Medi cal Report, based on the ossification test, it seens that the
appel l ant was shown to be between 30 to 40 years. This range
itself leads to a serious anbiguity in the Medical Report.

Havi ng been confront ed with t he situation ener gi ng,
nanely, that we would reject the claimof the appellant on the

i ssue of juvenility, learned counsel for the appellant submitted,

that the appellant be subjected to fresh nedi cal exam nation, so as
to ensure that he does not suffer a sentence in violation of the
provi si ons of the Juvenile Justice (Care and Protection of
Children) Act, 2000, for no fault of his own. The instant prayer
made by the | earned counsel for the appellant has been consi dered
by us and we find favour in the instant subm ssion. However, at
the instant juncture, it would not be possible for us to extend any
i ndul gence to the appellant.
We therefore hereby direct the appellant to surrender

bef ore the concerned Sessions Judge within three weeks fromtoday.



It will be open to the appellant to nove an application before the

concerned Sessions Judge requesting himfor a fresh ossification

test. In case such an application is nade by the appellant after

he surrenders and is taken into custody, the concerned Sessions

Judge will allow such an application requiring the appellant to be

medi cal | y exanined by the Al India Institute of Medical Sciences,

New  Del hi. The appel | ant will be escorted by t he police
custody, to the All India Institute of Medical Sciences, New Del hi.

He shall bear not only the expenses of the police escort but also

hi s personal travel expenses. Additionally, he would bear the cost
that would be liable to be incurred for the above-nmentioned test at

the All India Institute of Medical Sciences, New Delhi. In case the

appel lant avails of the instant liberty granted to him the All

India Institute of Medi cal Sci ences, New  Del hi shal | submi t
report directly to this Court consequent upon his examni nation as

expedi tiously as possible.
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If areport is received fromthe Al India Institute of
Medi cal Sciences, New Del hi, the Registry is directed to list the
matter again for consideration. As of now, the instant appeal is

di sposed of in the above terns.

........................... J.
(JAGDI SH SI NGH KHEHAR)
........................... J.
(ARUN M SHRA)
NEW DELHI ;
AUGUST 21, 2014.
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| TEM NO. 112 COURT NO. 7 SECTION |11 B
SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS
Crim nal Appeal No(s). 1193/2006
ABUZAR HOSSAI N @ GULAM HOSSAI N Appel | ant (s)

VERSUS

STATE OF WEST BENGAL Respondent ( s)

from



(Wth appln. (s) for pernmission to file additional docunents)
Date : 21/08/2014 This appeal was called on for hearing today.

CORAM :
HON BLE MR. JUSTI CE JAGDI SH SI NGH KHEHAR
HON BLE MR. JUSTI CE ARUN M SHRA

For Appellant(s) M . Pradi p Ghosh, Sr. Adv.

M. Rauf Rahim Adv.

For Respondent (s) M . Kabi r Shankar Bose, Adv.

M. Anip Sachthey, Adv.

Upon hearing the counsel the Court nmde the follow ng

ORDER

The appeal is disposed of in terns of the signed order

( SATI SH KUMAR YADAV) ( PHOOLAN VATl ARCRA)
COURT MASTER ASS| STANT REG STRAR

(Signed order is placed on the file)

| TEM NO. 112(1) COURT NO. 7 SECTION 11 B

SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS

Crimnal Appeal No(s).1397/2006

SERSAHA SHEI KH Appel I ant ('s)

VERSUS

STATE OF WEST BENGAL Respondent ( s)

Date : 21/08/ 2014 This appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE JAGDI SH SI NGH KHEHAR
HON BLE MR JUSTI CE ARUN M SHRA

For Appellant(s) . Pradi p Ghosh, Sr. Adv.
. Chanchal Kumar Ganguli, Adv.
. Soum Kundu, Adv.

. Anurag Rana, Adv.

S5

For Respondent (s)
Upon hearing the counsel the Court namde the follow ng
ORDER
Learned counsel for the appellant seeks an adjournnent so
as to enable himto exam ne the record and evi dence taken into
consi deration for t he submi ssi on of t he Enquiry Report
10. 06. 2013.

Li st on 27.08. 2014.

dat ed



( SATI SH KUMAR YADAV) ( PHOOLAN WATI ARORA)

COURT MASTER ASS| STANT REG STRAR
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| TEM NO. 112( 3) COURT NO. 7 SECTION | I B
SUPREMECOURTOF I NDI A

RECORD OF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (Crl.) No(s).8768/2011
(Arising out of inpugned judgment and order dated 20/08/2010 in
Crimnal Appeal No.592-SB passed by the Punjab and Haryana Hi gh
Court at Chandi garh)
GAJI NDER SARUP Petitioner(s)
VERSUS
STATE OF HARYANA Respondent ( s)
(Wth office report)
Date : 21/08/2014 This petition was called on for hearing today.
CORAM :
HON BLE MR. JUSTI CE JAGDI SH SI NGH KHEHAR
HON BLE MR. JUSTI CE ARUN M SHRA

For Petitioner(s) M . Yogesh Swroop, Adv.
M . Dushyant Swarup, Adv.

For Respondent (s) M. Vi kas Sharnma, Adv.
M . Kanmal Mohan, Gupta, Adv.

Upon hearing the counsel the Court nmade the follow ng
ORDER

Learned counsel for the petitioner invited our attention
to the Order dated 06.03.2013 submitted by the Additional Sessions
Judge, Kurukshetra wherein it has been sought to be concl uded that
the date of birth of t he petitioner - Gaj i nder Sar up
25. 05. 1976. It has al so accordi ngly been concl uded t hat
petitioner was 16 years 9 nonths and 23 days old on the date of
occurrence i.e. 17.03.1993.

Learned counsel for the respondent supports the claimof

the petitioner, as he is of the viewthat there is no infirmty in
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the Report dated 06.03.2013. In view of the above, we have no
hesitation in concluding, that the petitioner - Gajinder Sarup was
a juvenile on the date of occurrence i.e. 17.03.1993.
Since there is no mat eri al before us i ndi cating

sentence which the petitioner has al ready undergone, we consider it

was

t he

t he



j ust and appropri ate to rel egate t he matt er for
consideration to the concerned Juvenile Justice Board. The Registry
is accordingly directed to renit the record of this case to the
concerned Juvenile Justice Board within one week fromtoday. The
concerned Juvenile Justice Board shall examine the matter, and pass
an appropriate order within a further period of two weeks.

The special |eave petition is disposed of in the above

terns.

( SATI SH KUVAR YADAV) ( PHOOLAN WATI

further

ARORA)

COURT MASTER ASSI STANT REG STRAR



