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For Appellant(s) M. Pradip K Ghosh, Sr. Adv.
In 1193/ 06 M. Ranj an Miukherj ee, Adv.
M. Rauf Rahim Adv.
M. Yadunandan Bansal , Adv.
In 1195/ 06 M. Fakhruddin, Sr. Adv.
M. Abhijat P. Medh, Adv.
For Respondent (s) M. Tara Chandra Sharna, Adv.

Ms. Neel am Sharma, Adv.

UPON hearing counsel the Court made the follow ng
ORDER
One of the issues raised by M. Pradip Ghosh, the

| earned seni or counsel for the appellant is that Abuzar
2

Hossain @ Gul am Hossain was a juvenile on the date of the

i nci dent and as such he could not have been tried in the

normal crimnal court. He has submitted that as per his

st at enent recorded under Section 313  of t he Code  of
Criminal Procedure on 4th March, 2003 he was 19 years of age

and that the point of his juvenility had been raised even



in the grounds of appeal in the Hi gh Court as well as in
the present petition as the incident had happened on 11th
February, 2001. It is true, as contended by M. Ghosh
that this plea had been taken but we find froma perusal of
the evidence as also the judgnents of the trial court and
the Hi gh Court that this matter does not appear to have
been pressed at any stage and no evi dence what soever had
been | ed by the defence to prove the age of the appellant

Abuzar Hossai n.

Faced with this situation, M. Ghosh has relied upon
Gopi nath CGhosh v. State of West Bengal 1984 (Suppl.) SCC
228 to argue that notw thstanding the fact that the plea
had not been raised, an obligation nevertheless lay on the
Court to go into this matter and to determi ne the age of
t he appel I ant. M. Chosh, in particular, had relied upon
the observations nmade in para 10 of the j udgnment whi ch

reads as under: -

"Unfortunately, in this case, appellant

Gopi nat h Ghosh never guesti oned t he
jurisdiction of the Sessions court which tried
himfor the offence of nurder. Even the

appel l ant had given his age as 20 years when
questioned by the | earned Additional Sessions
Judge. Nei t her the appellant nor his |earned
counsel appeari ng bef ore t he | ear ned
Addi tional Sessions Judge as well as at the

hearing of his appeal in the H gh Court ever
questioned the jurisdiction of the trial court

to hold the trial of the appellant, nor was it

ever cont ended t hat he was a juvenile
del i nquent within the neaning of the Act and
therefore, the Court had no jurisdiction to

try him as well as the Court had no

jurisdiction to sent ence hi m to suffer
i mprisonment for life. It was for the first
time that this contention was raised before

this Court. However , in view of t he
under | yi ng i nt endnent and benefi ci al
provi sions of the Act read with clause (f) of
Article 39 of the Constitution which provides

that the State shall direct its policy towards
securing that children are given opportunities

and facilities to develop in a healthy manner

and in conditions of freedomand dignity and

t hat chi | dhood and yout h are pr ot ect ed
agai nst exploitation and agai nst noral and



mat eri al abandonment, we consider it proper
not to allow a technical contention that this
contention is being raised in this Court for
the first time to thwart the benefit of the
provi sions being extended to the appellant, if
he was otherwise entitled to it."

He has also relied on the observations nade by a
Bench of this Court in Hari Ramv. State of Rajasthan 2009
(6) SCALE 695 to contend that after the anendnent made in
the year 2001 in Sections 2(k) and 2(l) of the Juvenile
Justi ce (Care and Protection of Chi | dren) Act , 2000,

juvenil e has been described as a person who had not yet
4

compl et ed 18 years of age and a proviso had al so been
added to Section 7A that the plea of juvenility could be

rai sed before any Court at any stage even after the fina

di sposal of t he case and t hat t he Court was

exam ne the matter

M. Tara Chandr a Shar ma, t he | ear ned
appeari ng for t he respondent - St at e, has however
upon certain observati ons nmade by another Bench of this
Court in Akbar Sheikh & Ors. v. State of Wst Bengal (2009)

7 SCC 415 and in particular to the observations in para 45

at page 430 which read as under:

"We are al so unable to accept the
submi ssion of M. Rauf Rahimthat Kabir was a
juvenile on the date of occurrence. No such
question had ever been rai sed. Even where a
simlar question was raised by five other
accused viz. Jahangir, Mtahar, Msi, Chos
and Habal, no such plea was raised even before
the H gh court. Reliance inter alia has been
pl aced on the statenent of Kabir under Section
313 of the Code of Criminal Procedure wherein
he stated his age to be 33 years in 2001
Such a statenment, in our opinion, is not
deci sive. Reliance has al so been placed on a
voters’ list. The said voters’ list had been
prepared long after the incident occurred.
The sane is again not decisive."

bound

counsel

relied

to



A comparative readi ng of the two paragraphs quot ed
above woul d reveal a very substantial discordance in the

approach of the matter and whereas Gopi nath Ghosh's case
5

(supra) lays an obligation lies on the Court to exam ne the
question of juvenility at any stage which stand is now
recogni sed even by the Act of 2000 and Hari Ranis Case,

Akbar Shei kh's case proceed on a contrary thesis.

We are, therefore, of the opinion that as this matter
would arise in a very large nunber of cases, the issue
requires to be referred to a | arger Bench as the judgnent
in both the cases [Akbar Sheikh’s case and Gopi nath Ghosh’s
case] have been rendered by Co-ordi nate Benches of this

Court.

The matter be put up for decision on nerits after the

reference i s answer ed.

Pl ace the matter before the Hon' ble the Chief Justice
of India to seek appropriate directions to list the matter

before a | arger Bench.

(KALYANI GUPTA) (VI NOD KULVI )
SR P.A COURT MASTER



