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Rasheeda Khatoon, the predecessor-in-interest of present
appel lants, instituted regular suit No. 31 of 1975 in the Court of
Cvil Judge, Faizabad, seeking recovery of possession fromthe
ori gi nal defendants. The case of original plaintiff before the tria

Court was that one Abdul Hag was the owner of the house No.
Signature Not Verified

Digitally signed by

2868 situated in Mhalla Hayat Ganj in Tanda, District Faizabad.
Naveen Kumar
Date: 2014.10.10

16:16:09 | ST
Reason:
The only son of Abdul Haq had shifted to Pakistan at the tinme of
2
Partition and there was no one to | ook after him The fat her of

Rasheeda Khatoon, Hazi Madari, was a close friend of Abdul Hagqg,

and being a nei ghbour, she was |ooking after himfor last 20 years
till 24.01.1972 when he breathed his last at the ripe age of ninety.
Regard being had to various aspects and fruther being pleased with
her services, 7 years prior to the institution of the suit he nade an

oral gift of the suit house in her favour which was accepted by her



and possession of the house was al so handed over. Pursuant to

the oral gift she lived in the prem ses in question and | ooked after
him The tenants who had been staying in the southern portion of

t he house, accepted her status and started paying rent to her

Prior to a year of his death being apprehensive that sone ot hers

m ght disturb in her possession, he executed a deed of gift in
witing evidencing the oral gift nade earlier in favour of the
plaintiff. As pl eaded, within one nonth fromthe death of Abdu
Haq, the defendants dishonestly noved an application under

Section 145 CrPC before the SDM Tanda with an intention to evict
the plaintiff and in the said proceeding the property in question
was attached, and all these circunstances constrained the plaintiff
to file the civil suit for declaration that she was the owner in

possession of the house in question. During the pendency of the
3

suit, as alleged, the defendants took over possession in pursuance
of the rel ease order passed by the SDM on 12.4.1975 and

thereafter the plaintiff anended the plaint and sought the relief of
recovery of possession

2. The defendants entered contest and took various pleas to the
effect that the suit was under-valued and the court fee that was
paid was not sufficient; that Abdul Haq was in possession of the
house till his death and never parted possession; that there was no
oral gift as asserted by t he plaintiff; t hat Khai r ul ni sha
Kanr ul ni sha alias Kurmmul and Janharul ni sha were the daughters

of Abdul Haq; that Khairulnisha died during the life time of Abdu
Haq and her sons Mohd. Ayub, Myuddi n, Mhd. Yasin, Sagir

Ahmad and Bashir Ahmad were alive; that the defendant No.1 is

the son of Jauharul ni sha; that Abdul Haq died | eaving behind
Kamar ul ni sha, Jauharul ni sha and sons of Khairul nisha as his

| egal heirs and they had becone the owners; that during life tinme
Abdul Haq had given certain properties to the son of the defendant
No. 2; and that after the death of Abdul Haq defendant No.2 had
constructed a shop with the pernission of the defendant No.1 on

the condition that the shop shall be let-out to him It was al so



asseverated that Jauhirul ni ssa had executed a sal e deed on
4

8.3.1972 and Usman and Rauf executed a sale deed on 31.3.1972
in respect of the suit house in favour of the defendant Nos. 2 and 3
and since then the defendants no.2 and 3 had becone the owners
in possession; that the proceeding initiated under Section 145,
CrPC was eventual ly decided in favour of the defendants; and that
the plaintiff had no right, title and interest over the suit house; and
that the defendants are the owners in possession of the suit
property.
3. On the basis of the aforesaid pl eadings, the learned trial
Judge framed the foll owi ng issues: -
"1. Whether plaintiff is owner of the disputed house as
clainmed in plaint?

2. Whether defendant Nos. 1 to 3 are the owners of the
di sputed house as clained in their witten statenent?

3. Whether there has been an oral gift and subsequent
witing evidencing this gift in favour of the plaintiff by
Abdul Haq on 9.10.1970 as alleged in the plaint?

4., Whether suit is under-valued and deficient in suit
f ees?

5. VWhether suit is not maintainable, as alleged in para
no. 29 of the WS. ?

6. Whether suit is barred by Section 34 of Specific

Rel i ef Act?
7. To what relief, if any, is the plaintiff entitled in the
case?"
5
4. The | earned trial Judge on appreciation of the evidence

brought on record cane to hold that the plaintiff had proved the

oral gift executed by Abdul Haq in her favour; that the gift deed did
not require registration; that the deed of gift could not be ignored
solely because it was not registered when it had denonstrably been
established by the oral and docunentary evidence that Abdul Haq

had made a gift in favour of the plaintiff and had put her in
possession; and that she was the owner of the suit prem ses and
entitled to get back possession. Being of the said view, the trial
court decreed the suit.

5. Being dissatisfied with the said judgnent and decree, the



defendants preferred Cvil Appeal No. 435 of 1978 and the first
appel l ate court concurring with the view of the trial court as
regards the character and the nature of instrunent, that it is an
oral gift, based its conclusions on the prenmi ses that the contents of
the docunent showed that the ‘H ba' had already been accepted by
Rashi da Kaht oon before the deed was executed; that the document

was only an evidence of the oral gift which had been nmade earlier

by Abdul Haqg in favour of the plaintiff; that the stand of the
def endant s- appel l ants that the docunent could not be read in

evi dence because it was not registered was bereft of any substance
6

in view of the | anguage enployed in Section 129 of the Transfer of
Property Act (for brevity ‘the Act’) which lays down that Section 123

of the Act which mandates registration in case of a gift of an

i movabl e property does not apply to any gift nade under the
Muhanmadan Law and a Muhammadan coul d nmake an oral gift of

i movabl e property and if a Muhammmadan prepares a docunent

relating to gift such deed of gift continues to be an evidence of gift.
To arrive at the aforesaid conclusions the first appellate court

pl aced reliance upon t he authorities in Karam |1 ahi V.
Sharfuddi nl, Nasib Ali v. Wajid Ali2, Bishwanath Gosain v.

Dul hi n Lal mani 3 and Boya Ganganna v. State of Andhra

Pradesh4.

6. The aforesaid Judgrment and decree passed by the first
appel l ate court was assailed in second appeal and the | earned

Si ngl e Judge taking note of the substantial question of |aw opined

that the core issue was whet her the docunent in question is a deed

of gift or it evidences the oral gift. The | earned Single Judge was of
the viewthat if it was accepted as an evidence of the oral gift it did
not require registration and if it is interpreted otherwise, it required
registration. He referred to certain provisions of the Act and
AR 1916 Al 351
AlR 1927 Cal 197

Al R 1968 Pat 481
AR 1976 SC 1541

A WN P
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Section 17 of the Registration Act and, thereafter, scrutinized the



contents of the instrunent in question and cane to hold that the
docunent in question nmakes it clear that up to the date of

execution of gift deed no gift was nade; that the executant of the
deed was in possession of the house; that the deed transferred the
property in favour of Rasheeda Khatoon in praesenti; and that it is
clear fromthe | anguage enployed in the gift deed that the

executant had not delivered possession to the donee. Being of this
view, he canme to hold that both the courts bel ow had m sread the

deed dated 9.10.1970 executed by Abdul Haq and treated it to be

an oral gift though it was a document under which transfer was

made and, t her ef or e, it was compul sorily regi strable and
accordingly, allowed the appeal . Hence, the present appeal by
speci al | eave.

7. W have heard M. Fakhruddin, |earned senior counsel for

the appellant and M. A G Chaudhary, |earned senior counsel for

t he respondents.

8. The gravamen of the controversy as is denonstrable pertains

to is the nature and character of the docunent executed by Abdu

Hag in favour of Rasheeda Khatoon, the predecessor-in-interest of

t he appel |l ants. Bef ore we keenly scrutinize the docunment, we
8

think it necessary to refer to certain authorities in the field that
have dealt with the concept of oral gift in Muhamadan Law. In
this context Sections 123 and 129 of the Transfer of Property Act
have to be taken note of. Section 123 of the Act stipulates that for
the purpose of making a gift of immovable property, the transfer
nmust be effected by a registered instrunment signed by or on behal f
of the donor, and attested by at |east two wi tnesses. Section 129
provi des for savings of donations nortis causa and the gifts nmade
under the Muhamuadan Law. It is clear fromthe said provision
that the Chapter relating to gifts including registration would not
ef fect any rule of Mihammadan Law.
9. In Karam |l ahi (supra) it has been held as follows: -

"It is admtted that a Muhammadan nmay nake an

oral gift provided that possession follows. It seens to

us quite clear that the provisions of Section 123 are
i napplicable to gifts made by Mihanmmadans and



valid according to their law. It is quite clear that the
Legislature had in its mnd the provisions of Section
123 when enacting Section 129. Section 123 is
specifically referred to in Section 129. The deed of gift
is adm ssible to prove that a gift was nade."

10. In Nasi b Ali (supra) Suhr awar dy, J. referred
Kamar unni ssa Bi bi v. Hussaini Bibi5 and Karam Il ahi (supra)

and cane to hold that the essentials of a gift under the

5 (1880) 3 All 266
9

Muhamadan Law are a declaration of ‘hiba’ by the donor, an

acceptance, express or inplied, of the gift by the donee, and

delivery of possession of the property, the subject-matter of the gift,
according to its nature. A sinple gift can only be nade by going

t hrough the above formalities and no witten instrument is

required. In fact no witing is necessary to validate a gift and if a
gift is made by a witten instrunent wi thout delivery of possession

it isinvalid, in law Thereafter, the |earned judge stated thus:-

"The position under the Mbohammadan Law is this:

that a gift in order to be valid nust be nade in
accordance with the forns stated above; and even if it
is evidenced by witing, unless all the essential forns
are observed, it is not valid according to | aw. That
bei ng so, a deed of gift executed by a Mohammadan is
not the instrunment effecting, creating or making the
gift but a nere piece of evidence. It nay so happen
after a lapse of tine that the evidence of the
observance of the above forns night not be

forthcoming, so it is sonetinmes thought prudent to
reduce the fact that a gift has been nmade into witing.
Such witing is not a docunment of title but is a piece
of evidence. "

11. I n Mahboob Sahab v. Syed Ismail and Qthers6 a

two-Judge Bench referred to Section 147 of the Principles of
Mahonedan Law by Mulla wherein the essentials of valid gift under
t he Muhammadan Law have been el uci dated and proceeded to
explicate the principle. W think the reproduction of the rel evant

6 (1995) 3 SCC 693
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passage woul d be seemy: -

"Under Section 147 of the Principles of Mahomedan
Law, by Mulla, 19th Edn., edited by Chief Justice M
Hi dayatul | ah, envisages that witing is not essential to
the validity of a gift either of noveable or of
i movabl e property. Section 148 requires that it is
essential to the validity of a gift that the donor should
di vest hinself conpletely of all ownership and



domi ni on over the subject of the gift. Under Section
149, three essentials to the validity of the gift should
be, (i) a declaration of gift by the donor, (ii) acceptance
of the gift, express or inplied, by or on behalf of the
donee, and (iii) delivery of possession of the subject of
the gift by the donor to the donee as nentioned in
Section 150. If these conditions are conplied with, the
gift is conmplete. Section 150 specifically nentions that
for a valid gift there should be delivery of possession
of the subject of the gift and taking of possession of
the gift by the donee, actually or constructively. Then
only the gift is conplete. Section 152 envi sages that
where the donor is in possession, a gift of inmovable
property of which the donor is in actual possession is
not conpl ete unless the donor physically departs from
the prenmises with all his goods and chattels, and the
donee fornally enters into possession. |t would, thus,
be clear that though gift by a Mohamedan i s not
required to be in witing and consequently need not
be registered under the Registration Act; for a gift to
be conplete, there should be a declaration of the gift
by the donor; acceptance of the gift, expressed or
i mplied, by or on behalf of the donee, and delivery of
possession of the property, the subject-matter of the
gift by the donor to the donee. The donee shoul d take
delivery of the possession of that property either
actually or constructively. On proof of these essential
conditions, the gift becones conplete and valid. In
case of inmmovabl e property in the possession of the
donor, he should conpletely divest hinmself physically
of the subject of the gift."

[ Enphasi s suppli ed]
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12. Recently in Hafeeza Bibi and Others v. Shai kh Farid
(Dead) by LRS. and Others7 a two-Judge Bench referred to the
authority in Mhd. Abdul Ghani v. Fakhr Jahan Began8
wherein the Privy Council had nade a reference to Mihammedan
Law by Syed Aneer Ali and approved the statenent as regards the
essential three conditions for a valid gift. Thereafter, the |earned
Judges referred to Nasi b Ali (supra), Assan Ravt her V.
Manahapara Charayil 9 and Javeda Khatun v. Moksed Ali 10
and stated the position of |aw thus:-
"The position is well settled, which has been stated

and restated time and again, that the three essentials

of a gift under Mohamradan Law are: (1) declaration

of the gift by the donor; (2) acceptance of the gift by

the donee; and (3) delivery of possession. Though, the

rul es of Mbhammadan Law do not nake writing

essential to the validity of a gift; an oral gift fulfilling

all the three essentials nakes the gift conplete and

irrevocabl e. However, the donor may record the

transaction of gift in witing."
13. After so stating the court referred to Asaf A A Fyzee in
Qutlines of Muhammadan Lawll and Mul I a, Principles of

Mahormedan Lawl2 and eventually rul ed thus: -



"I'n our opinion, nmerely because the gift is reduced to
witing by a Mbhammadan instead of it having been

7 (2011) 5 SCC 654
8 (1921-22) 49 |A 195 : AIR 1932 PC 13
9 AIR 1972 Ker 27
10 AIR 1973 Gauhati 105
11 5th Edn. (edited and revised by Tahit Mahnood) at P. 182
12 (19th Edn.) P.120
12

made orally, such witing does not becone a fornal
docunent or instrument of gift. Wen a gift could be
made by a Mohamuadan orally, its nature and
character is not changed because of it having been
made by a written docunent. What is inportant for a
valid gift under Mohammadan Law is that three
essential requisites nust be fulfilled. The formis
imaterial. If all the three essential requisites are
satisfied constituting a valid gift, the transaction of
gift would not be rendered invalid because it has been
witten on a plain piece of paper. The distinction that
if awitten deed of gift recites the factumof prior gift
then such deed is not required to be registered but
when the witing is contenporaneous with the
maki ng of the gift, it nust be registered, is
i nappropri ate and does not seemto us to be in
conformty with the rule of gifts in Mbhanmmadan
Law. "

[ Emphasi s added]

14. For a cl ear understandi ng of the conception of the valid gift
under the Muhamuadan Law we think it apposite to reproduce the
passage from Mulla, Principles of Mahonedan Law that has

been quoted and approved in Hafeeza Bibi (supra):-

"Under the Mahonmedan | aw the three essential
requisites to make a gift valid are: (1) declaration of
the gift by the donor, (2) acceptance of the gift by the
donee expressly or inpliedly, and (3) delivery of
possession to and taking possession thereof by the
donee actually or constructively. No witten docunent
is required in such a case. Section 129 of the Transfer
of Property Act excludes the rule of Mhonedan Law
fromthe purview of Section 123 whi ch mandat es that
the gift of imovable property nust be effected by a
registered instrunent as stated therein. But it cannot
be taken as a sine qua non in all cases that whenever
there is a witing about a Mahonedan gift of

13

i movabl e property there nust be registration

thereof. Whether the witing requires registration or

not depends on the facts and circunstances of each

case."
15. At this stage, it is condign to state that the two-Judge Bench
ultimately has ruled that it is not the requirement in all cases
where the gift deed is contenporaneous to the nmaking of the gift

then such deed rust be registered under Section 17 of the

Regi stration Act, and each case woul d depend on its own facts. Be



13
14
15
16

it stated, the Court did not approve the view expressed in Govt. of
Hyderbad (Deptt. of Revenue) v. Tayyaba Begum 13, Ghul am
Ahrmad Sofi v. Mohd. Sidiq Dareel 14, Chota Uddandu Sahib v.
Mast han Bi 15, Ami rkhan v. Ghouse Khanl6 and Sunkesul a
Chi nna Budde Saheb v. Raj a Subbanmml?.
16. From the aforesaid di scussion of the propositions of lawit is
discernible that a gift under the Mihanmadan Law can be an ora
gift and need not be registered; that a witten instrunment does not,
under all circunstances require registration; that to be a valid gift
under the Muhammadan Law three essential features nanmely, (i)
declaration of the gift by the donor, (ii) acceptance of the gift by the
donee expressly or inpliedly, and (iii) delivery of possession either
AlR 1962 AP 199
AR 1974 J&K 59
AR 1975 AP 271
(1985) 2 M.J 136
(1954) 2 M.J 113 (AP)
14
actually or constructively to the donee, are to be satisfied; t hat
sol ely because the witing is contenporaneous of the naking of the
gift deed, it does not warrant registration under Section 17 of the
Regi stration Act.
17. At this juncture, it is pertinent to refer to a three-Judge
Bench decision in Valia Peedi kakkandi Kat heessa Ummma and
ot hers v. Pat hakkal an Narayanat h Kunhanmu (deceased) and
after himhis | egal representatives and others 18 where the
question arose whether a gift by a husband to his minor wife and
accepted on her behalf by her nother is valid. Dealing with the
concept of gift under Muhammadan Law the Court observed that: -

Muhamadan Law of gifts attaches great inportance

to possession or seisin of the property gifted

(Kabz-ul -Kami) especially of imovable property. The

Hedaya says that seisin in the case of gifts is expressly
ordained and Baillie (Dig P.508) quoting fromthe |nayah
refers to a Hadis of the Prophet-"a gift is not valid unless
possessed." In the Hedaya it is stated - "G fts are

rendered valid by tender, acceptance and seisin" (p.482)

and in the Vikayah "gifts are perfected by conplete

sei sin" Macnaghten (202)."

After so stating the Court proceeded to lay down that it is only

actual or constructive possession that completes the gift and



regi stration does not cure the defect nor is a bare declaration in the
deed that possession was given to a mnor of any avail w thout the

18 AIR 1964 SC 275
15

intervention of the guardian of the property unless the m nor has
reached the years of discretion. It has been further opined therein
that if the property is with the donor he nmust divest fromit and the
donee nust enter upon possession. However, to that rule there are
certain exceptions which the Court took note of, stating thus:-

"Exceptions to these strict rules which are wel

recogni zed are gifts by the wife to the husband and by

the father to his mnor child (Macnaghten, page 51

principles 8 to 9). Later it was held that where the donor

and donee reside together an overt act only is necessary

and this rule applies between husband and wife. In

Mahoned Sadiq Ali Khan v. Fakhr Jahan Begum 59 Ind

App 2 : (AIR 1932 PC 13) it was held that even nutation

of names is not necessary if the deed decl ares that

possession is delivered and the deed is handed to the

wfe. "

W have referred to this decision only to highlight the
principle that either there has to be actual delivery of possession
fromthe donor or the donee nust be in constructive possession to
make a gift valid under the Mihammadan Law.

18. Presently, we shall deal with the factual score. M.
Fakhruddi n, |earned senior counsel would submit that when

concurrent findings were returned that the plaintiff was in
possession on the date of execution of the gift deed as the donee

had started residing with the donor the H gh Court should not have

di sl odged the finding of possession solely on the ground that the
16

gi ft deed was a contenporaneous document which required

regi stration. Per contra, M. Chaudhary, |earned senior counse

woul d submit that both the courts bel ow had committed serious
illegality by coming to hold that an oral gift was made in favour of
the plaintiff seven years prior the date of execution of gift deed and
factum of the said docunment only evidenced the oral gift, though

there is no mention of it in the deed itself. It is urged by himthat
by no stretch of exam nation such a finding could have been

recor ded. As we notice, the trial court as well as the appellate

court has returned a finding that there was an earlier oral gift by



Abdul Haq in favour of the original plaintiff. The sane is not
reflectible fromthe docunent itself. That apart, there is nothing

el se on record to support the sane. The finding of the learned trial

Judge as well as the appellate Judge is based on unwarranted

i nferences which are not supported by the evidence brought on

record. Wiile not accepting the said finding of the courts bel ow we

are al so unable to accept the conclusion of the H gh Court that the
docunent bei ng a contenporaneous docunent or docunment in

praesenti required registration.

19. The real thrust of the matter, as we perceive, is whether the

essenti al i ngredients of t he gift as is under st ood in t he
17

Muhammadan Law have been satisfied. To el aborate, a deed of gift
solely because it is a witten instrument does not require
regi stration. It can always be treated as a piece of evidence
evidencing the gift itself, but, a significant one, that gift must fulfill
the three essential conditions so that it may be ternmed as a valid
gi ft under the Muhammadan Law.
20. The aforesaid being the position, we are obliged to scrutinize
the deed of gift and the material brought on record. It has become
necessitous in the instant case as the original and the first
appel I ate court have recorded findings which are contrary to
mat eri al brought on record and the Hi gh Court has proceeded
excl usively on the concept of a deed in praesenti. Be it stated, this
Court in exercise of power under Article 136 of the Constitution
can interfere with the concurrent findings of fact, if the conclusions
recorded on certain factual aspects are manifestly perverse or
unsupported by the evidence on record. It has been so held in
Al anelu & Another v. Statel9, Heinz India (P) Ltd. and Another
v. State of U P. and O hers20 and Vi shwanath Agrawal s/o
Sitaram Agrawal v. Sarla Vishwanath Agrawal .21
21. In this backdrop we proceed to scan the gift deed. On a
19 (2011) 2 SCC 385
20 (2012) 5 SCC 443

21 (2012) 7 SCC 288
18



perusal of the gift deed it is nanifest that Abdul Hag had decl ared
therein that he had al ways been the owner in possession and the
entire house was in his exclusive ownership and possessi on and

free fromall encunmbrances. Thus, the said recital belies the case

of the plaintiff that there was an oral gift seven years prior to filing
of the suit, that is, sonetinme in the year 1968. The |earned trial
Jude as well as the appellate court has brushed aside the said

aspect by stating that it has not affected the stand of the plaintiff
i nasnuch as sonme witnesses have deposed about the gift having

been made in 1968. As the deed woul d show the executant had

stated that he had executed a WI| earlier in favour of Rasheeda.
That apart, such a fact, had it been true would have definitely
formed a part of the witten instrument. Onission of such a fact,

in our view, defies comopn sense. The conclusion that the gift
deed dated 9.10.1970 evidences such a gift, is absolutely

unaccept abl e. Be that as it may, the issue is whether the
docunent and the concomitant factors establish factumof gift

made by the donor. As stated earlier, if the essential features are
met with no registration is necessary. On a perusal of the deed of
gift and the evidence brought on record it is denonstrabl e that

Abdul Haq renmmined in the prem ses in question. He did not part
19

wi t h physi cal possession. The case of the plaintiff is that she
resided with Abdul Haq and, therefore, the principle of donor

getting fully divested or handi ng over of physical possession is not
attracted. Though, such a finding has been recorded, we find it

whol ly contrary to the evidence on record. The plaintiff was staying
with her husband. The family register and voters list, Exhibit 122

to 124 C indicate that Rasheeda Khatoon was residing in her house

wi th her husband. Though the gift deed nentions that she was
entitled to get her nane nutated in respect of the prem ses, yet it
was not done. On the analysis of evidence in the backdrop of the
deed, it is extrenely difficult to hold that she was residing with
Abdul Haq in the prenises in question. The first two courts have

based their conclusions on conjecture and inferences. The Hi gh



Court, as we notice, has not dwelled upon this aspect and has only
negatived the finding of the courts bel ow that the document did not
evi dence an oral gift. Thus scrutinized there remai ns no shadow of
doubt that she was not in actual physical possession

22. We have al ready stated, actual physical possession may not
be al ways necessary if there is constructive possession of the
donee. In this cont ext we may repr oduce Secti on
sub-Section(3) of Miulla s Mihanmadan Law. -

20

"No physical departure or formal entry is necessary in
the case of a gift of imovable property in which the
donor and the donee are both residing at the tinme of the
gift. In such a case the gift nay be conpleted by sone
overt act by the donor indicating a clear intention on his
part to transfer possession and to divert hinself of all
control over the subject of the gift."
23. Possessi on has been defined in Section 394 of the Muslim
Law by Tyabji. It is thus:-
"A person is said to be in possession of a thing, or of
i movabl e property, when he is so placed with reference
to it that he can exercise exclusive control over it, for the
purpose of deriving fromit such benefit as it is capable
of rendering, or as is usually derived fromit."
24. Fromthe aforesaid it is vivid that the possession can be
shown not only by enjoynent of the |and or prenises in question
but also by asserting who has the actual control over the property.
Someone may be in apparent occupation of the prenises, but the
other woul d have control and gai ni ng advantage of possession. In
the case at hand plea of actual physical possession by Rasheeda
Khat oon does not deserve acceptance. The existence of any overt
act to show control requires to be scrutinised. A pl ea was
advanced by the plaintiff that she had been collecting rent fromthe

tenants inducted by the donor, but no rent receipts have been fil ed.

On the contrary certain rent receipts issued by the donor after the
21

execution of the deed of gift have been brought on record. There is
no proof that the land was nutated in her favour by the revenue

aut horities. She was al so not in possession of the title deeds.
Thus, the evidence on record, on a studied scrutiny, clearly revea

t hat Rasheeda Khatoon was not in constructive possession

152,



Therefore, one of the elements of the valid gift has not been
satisfied. That being the position there is no necessity to advert to
t he aspect whether the instrunent in question required registration
or not because there can be certain circunstances a deed in

witing may require registration. In the case at hand, we
conclusively hold that as the plaintiff could not prove either actua
or constructive possession, the gift was not conpl ete and hence,

the issue of registration does not arise.

25. In view of the aforesaid prem ses, we, though for different
reasons, affirmthe judgnment and decree of the Hi gh Court and

di smiss the appeal as a consequence of which the suit of the

plaintiff stands disnissed. There shall be no order as to costs.

ClVIL APPEAL NO. 564 OF 2009

26. In view of the dism ssal of CGvil Appeal No. 603 of 2009 the
22

present appeal stands dism ssed. There shall be no order as to

costs.

[Vikramajit Sen]

New Del hi
Cct ober 10, 2014
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Civil Appeal No(s) . 603/ 2009
RASHEEDA KHATOON (D) THROUGH LRS. Appel | ant ('s)
VERSUS
ASH Q ALI (D) THROUGH LRS. Respondent ( s)

WTH C. A. No. 564/2009

Date : 10/10/2014 These appeals were called on for
pronouncenent of judgment today.



For Appellant(s) M Syed Ali Ahrad, Adv.

M Syed Tanweer Ahmad, Adv.
M. S. S. Bandyopadhya, Adv.
M. Praveen Kumar, Adv.

M Mohan Pandey, Adv.

M

For Respondent (s) Shaki | Ahmed Syed, Adv.

Hon' bl e M. Justice Di pak M sra pronounced the
j udgnent of the Bench conprising Hs Lordship and Hon' bl e
M. Justice Vikramajit Sen.

Appeal s are dism ssed ternms of the signed reportable

j udgnent .
( NAVEEN KUVAR) ( TAPAN KUVAR CHAKRABORTY)
COURT MASTER COURT MASTER

(Signed reportable judgnent is placed on the file)



