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ClVIL APPEAL NO. 2560 OF 2010

1. In this appeal, an order dated 9th June, 2009 passed by the

H gh Court of Karnataka, in Wit Appeal No. 881 of 2009 (T-CST) is

chal  enged by the appellant, who is an assessee and registered as a
deal er under the provisions of the Karnataka Val ue Added Tax Act,

2003 (hereinafter referred to as ‘the Act’). Facts giving rise to

the present litigation in a nutshell are as under:

2. The appellant, Ms Hotel Ashoka, is managed by India Tourism
Devel opnent Cor por ati on Limted (hereinafter referred to as ‘the
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Cor poration’). The Corporation is having its duty free shops at all
maj or International Airports in India. At the said duty free
shops, t he appel | ant sells sever al articles i ncl udi ng I'iquor

foreigners and al so to Indians, who are going abroad or conming to
India by air. We are concerned with a duty free shops situated at
an International Airport at Bengaluru. The appellant is registered

as a dealer under the Act as well as under the Central Sal es Tax

to



Act, 1956 (hereinafter referred to as ‘the Central Act’). In the
return filed under the Act as well as under the Central Act for the

r el evant peri od, t he appel | ant had stated t hat t hough I'iquor
cigarettes, perfunes and food articles were sold at the duty free

shops at the Bengaluru International Airport, no tax was payable by

t he appel | ant as the goods which had been sold at the duty free

shops were sold directly to the passengers and even the delivery of

goods at the duty free shops was nade before inporting the goods or

bef ore the goods had crossed the custons frontiers of India

3. According to the appellant, no tax can be | evied under the

Act or under the Central Act when the goods are sold in the course

of inmport or bef ore the goods have crossed the custons frontier of

India as per the provisions of Section 5 of the Central Act and so

far as the Act is concerned, no tax can be levied, if the sale

t akes place before the goods crosses the custons frontiers of India

as no State can tax the sale or purchase of goods which are outside

the concerned State i.e. the State of Karnataka in the instant case,

as per the provisions of Article 286 of the Constitution of |ndia.

In spite of t he above st and of t he appel I ant, t he Assi st ant
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Conmi ssi oner of Commercial Taxes (Transition -12) Bengal uru, by an
assessnent order dated 28th May, 2008 directed the appellant to pay a

sum of Rs. 4, 20, 70, 900/ - by way of sal es tax.

4. Bei ng aggrieved by t he assessnent order passed by the
Assi stant Commi ssi oner of Commercial Taxes Bengal uru, the appell ant

filed WP.(C) No. 10989 of 2008 in the Hi gh Court of Karnataka which

was rejected on 11th February, 2009, on the ground that the appell ant

had not exhausted equally efficacious alternative renedy avail abl e

to it under the provisions of the Act. The | earned Single Judge did

not consider nerits of the case for the aforestated reason

5. Bei ng aggri eved by the view expressed by the | earned Single
Judge, the appellant preferred Wit Appeal No. 881 of 2009(T-CST)

before the Division Bench of the H gh Court which was al so di snmi ssed



on 9t h June, 2009 as t he Di vi si on Bench f ound subst ance in t
observations nade by the | earned Single Judge, hence the appellant

has filed this appeal before this Court.

6. Lear ned counsel appeari ng for t he appel | ant dr ew 0
attention to the provisions of Article 286 of the Constitution and

Section 5 of the Central Act. He submitted that the Constitution

does not pernit any State to inpose tax on sale or purchase of goods

where such sale or purchase takes place outside the State or in the

course of the inmport of the goods into or export of the goods out of

the territory of India.
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7. He further subnitted that in the instant case, all sales had

taken place at the duty free shops of the appellant before the goods

had crossed the customs frontiers of India. He stated that the
goods, which are the subject matter of the present litigation were

br ought in I ndi a and had been kept at bonded war ehouses
t hereafter t hey wer e transported to duty free shops whi ch

outside the custons frontiers of I|ndia.

8. He further subnmitted that till the goods cross the custons
frontiers of India, technically the goods are considered to have

remai ned outside India and once the sale or purchase of the goods

whi ch takes place in the course of inport or export or outside the
concerned State, according to the provisions of Article 286 of the
Consti tution, no State can i mpose any t ax on such a sale
pur chase. As the duty free shops of the appellant are outside the
custons frontiers of India, as per legal fiction, the sale of goods
cannot be said to be in any State but technically such a sale would

be considered to be in the course of inport of the goods and,

therefore, the sale effected at the duty free shops of the appell ant

cannot be taxed under the Act.

9. He further submitted that all the duty free shops of the

appel lant are in custons area as defined under Section 2(11) of the

he
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Custonms Act, 1962 (in short the ‘Custons Act’). According to the

said definition, ‘custons area’ is the area of a custons station and

it includes any area in which inported goods or export goods are
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ordinarily kept before clearance by Custons Authorities. Accor di ng
to him the goods can be said to have been inported only after sale

of the goods at duty free shop to a passenger, if the passenger

brings the goods in India, after crossing the custons frontiers of

I ndia and not before that, because inport neans bringi ng of goods

into India froma place outside India and as the duty free shops are

in custonms area, and as the goods are sold before cl earance of

Custons Authorities, it cannot be said that the goods sold by the

duty free shops were sold after they were inported or in Karnataka

State.

10. For the aforestated reasons, according to him the assessnent

order passed by the Assistant Commi ssi oner of Commer ci al Taxes,
Bengal uru dated 28th May, 2008 is bad in | aw. According to the

| earned counsel, the said officer had coomitted a grave error by
treating the sale at duty free shops as sale after inport of the

goods in the State of Karnataka.

11. He further submitted that the |l earned Single Judge as well as

the Division Bench of the Hi gh Court ought not to have passed orders

agai nst the appellant as the appellant had not exhausted equally

ef ficacious alternative statutory renedy. He submitted that the
issue involved in the litigation had already been decided by this

Court and other High Courts and the | egal position was so clear that

t he appel |l ant ought not to have been asked to exhaust alternative

statutory renedy. He submitted that when facts were not in dispute

and the |l aw had been settled by this Court in several other cases,
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it was not proper on the part of the |learned Single Judge to dispose
of the petition only on the ground that the alternative renmedy had
not been exhaust ed. He al so submitted that the Division Bench al so

committed an error by confirm ng the order passed by the | earned



Single Judge of t he Hi gh Court. So as to substanti ate hi s
submi ssi on, t he | ear ned counsel relied upon sever al j udgnent s
i ncl udi ng t he j udgnent s del i vered in t he cases of State of
Travancor e- Cochin and others v. Bonbay Conpany Ltd. Alleppey [AR

1952 SC 366], State of Travancore-Cochin and others v. Shanmugha

Vil as Cashewnut Factory Quilon [AIR 1953 SC 333], J.V. Gokal & Co
(Private) Ltd. v. Assistant Collector of Sales Tax (Ilnspection) and

O hers [AIR 1960 SC 595] and in Kiran Spinning MIls v. Collector of

Custons [ Al R 2000 SC 3448].

12. On the other hand, |earned senior counsel Shri Bhat and Shri

Sharma, assisted by | earned counsel Shri Qadri appearing for the

respondent-State, nmainly subnmitted that the orders passed by the

| earned Single Judge as well as by the Division Bench of the High

Court are just and proper. They submitted that the H gh Court

rightly did not entertain the petition as the appellant had not

chal l enged the validity of the order before the appellate authority

appoi nted under the Act. They submitted that the Act has set up

appel late authorities and according to the provisions of the Act, an

order passed by the assessing officer should be first chall enged

before the first appellate authority and only after all the renedies

under the Act are exhausted, the appellant shoul d have approached

the Hi gh Court. As the statutory renedi es had not been exhausted by
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the appellant, according to the | earned counsel, the H gh Court had
rightly disnissed the appeal by confirm ng the order passed by the

| earned Singl e Judge.

13. On nerits they subnmitted that purchase of the goods at the

duty free shops of t he appel | ant woul d be t axabl e under
t he

provi sions of the Act. They subnmitted that after purchase of the

gogds at t he duty free shops, passengers ent er t he country
y

crossing the custons frontiers. The goods were actually delivered

to f t he cust oners and sal es wer e not effected by transfer
o

docunents of title to the goods and, therefore, it can not be said



that no tax could have been levied on the sales effected at the duty

free shops. According to them crossing of custons frontiers had no
signi ficance because once the goods are brought into our country and
especially in the State of Karnataka, all sales effected in the

State of Karnataka would be subject to tax as per the provisions of

the Act. The duty free shops situated at Bengal uru Internationa
Airport are situated in the State of Karnataka and, therefore, sales

effected at the said shops woul d be taxabl e under the provisions of

t he Act.

14. They further submitted that according to Section 5 of the
Central Act, t he sal es whi ch caused i mport or
ned

i mport would not be subject to tax under the Act.
to

them all these transactions referred to in the assessnent order had
not taken place in the course of inport or they had not caused or

occasioned inport, and, therefore, they would be subject to tax
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under the Act. They further submitted that the goods had not been
sold by transferring the docunments of title to the goods.

to them before the goods had crossed the custons frontiers, they

ought to have been transferred by transfer of docunents of title to

the goods, but as it was not done so, it cannot be said that the

sal es had taken place in the course of inport of the goods before

crossing t he cust ons frontiers of our country.

substantiate t he af orestated submi ssi ons, t hey relied
j udgnent s in K. Gopi nat han Nai r and O hers V. State
[(1997) 10 SCC 1], Bi nani Bros. (P) Ltd. v. Union of India and

QO hers [(1974) 1 SCC 459], Mhd. Serajuddin & Os. v. State of
Oissa [(1975) 2 SCC 47].
15. In the circunstances, they subnmitted that the appeal be

di smissed with costs and the stay granted by this Court be vacated.

16. We heard the | earned counsel at |ength and considered the
i mpugned order of assessment as well as the orders passed by the

H gh Court of Karnataka and the judgnents referred to by the |earned
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counsel

17. In our opinion, the facts stated by the counsel are not nuch
in dispute.
18. It is an admitted fact that the goods whi ch had been brought

fromforeign countries by the appellant had been kept in bonded

war ehouses and they were transferred to duty free shops situated at
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International Airport of Bengaluru as and when the stock of goods

lying at the duty free shops was exhaust ed. It is also an adnitted

fact that the appellant had executed bonds and the goods, which had

been br ought from foreign countries, had been kept in bonded
war ehouses by the appel |l ant. When the goods are kept in the bonded

war ehouses, it cannot be said that the said goods had crossed the

custons frontiers. The goods are not cleared fromthe custons til

they are brought in India by crossing the custons frontiers. When
the goods are lying in the bonded warehouses, they are deened to

have been kept outside the custons frontiers of the country and as

stated by the | earned senior counsel appearing for the appellant,

the appellant was selling the goods fromthe duty free shops owned

by it at Bengaluru International Airport before the said goods had

crossed the custons frontiers.

19. Thus, before the goods were inported in the country, they had

been sold at the duty free shops of the appellant.

20. In view of the aforestated factual position and in the |ight

of the legal position stated hereinabove, it is very clear that no

tax on the sale or purchase of goods can be inposed by any State

when the transaction of sale or purchase takes place in the course

of inport of goods into or export of the goods out of the territory

of India. Thus, if any transaction of sale or purchase takes place

when t he goods are bei ng i mported in I ndi a or t hey are bei ng

exported fromliIndia, no State can inpose any tax thereon
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21. Section 5 of the Central Act deals with the transacti on which
is said to have taken place in the course of inport or export.

Rel evant portion of Section 5 of the Central Act reads as under

"5(1) xxx XXX XXX

(2) A sale or purchase of goods shall be deened
to take place in the course of the inmport of the
goods into the territory of India only if the sale or
purchase either occasions such inport or is effected
by a transfer of docunments of title to the goods
bef ore goods have crossed the custons frontiers of
India."

22. Upon perusal of the aforestated provision of Section 5 of
the Central Act, it is clear that a sale or purchase of goods shal
be deened to take place in the course of inmport of the goods into
the territory of India only if sale or purchase takes place before

t he goods have crossed the custons frontiers of India.

23. Looking to the aforestated | egal position, it cannot be
di sputed that the goods sold at the duty free shops, owned by the

appel l ant, woul d be said to have been sold before the goods crossed

the custons frontiers of India, as it is not in dispute that the

duty free shops of t he appel | ant situated at t he I nternationa
Ai rport of Bengal uru are beyond the custons frontiers of Indiai.e

they are not within the custons frontiers of India.
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24. If this is the factual and | egal position, in our opinion

| ooking to the provisions of Article 286 of the Constitution, the
State of Karnataka has no right to tax any such transacti on which
takes place at the duty free shops owned by the appellant which are

not within the custons frontiers of |ndia.



25. Looking to the aforestated sinple and factual |egal position, in
our opinion, it would not be nmuch useful to discuss the judgments
whi ch have been referred to by the | earned counsel appearing for
t he appel I ant. In our opinion, the legal position is so clear
that it was not necessary for the | earned counsel to refer to any
judgnent and nmerely by showing the aforestated factual aspects
and | egal provisions to the concerned authority, the appellant
coul d have convi nced t he concer ned aut hority t hat t he sal e
effected at the duty free shops of the appellant could not have

been taxed by the State of Karnataka.

26. Lear ned counsel appearing for the respondent-Authorities had
vehemently subnitted that the appellant had not exhausted equally
ef ficacious alternative statutory remedy and, therefore, the Single
Judge of the High Court had rightly not entertained the petition

filed by the appellant.
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27. Accor di ng to t hem t he Di vi si on Bench had al so rightly
di smi ssed the appeal for the sanme reason. According to them this
Court al so should not entertain this appeal
28. 1t is true t hat t he appel | ant had rushed to t he Hi gh Court
wi t hout exhausti ng equal ly ef fi caci ous alternative statutory
r enedy. In our opinion, the learned Single Judge of the High

Court was al so right when he directed the appellant to nove the

statutory appellate authority. In normal circunstances, even we
woul d have expressed the sane opinion but |ooking to the fact

that the special |eave petition has already been adnitted and the

matter pertains to the assessment year 2004-2005, it would not be

inthe interest of the justice to relegate the appellant to the

statutory authorities especially when the legal position is very

clear and the law is also in favour of the appellant.

29. The | earned counsel appearing for the respondent had submitted

that the sale woul d not be subject to tax under the Act only if



it occasions in the course of inport but the transactions of

sal e, which are subject matter of this litigation had not taken
place in the course of inport and, therefore, they would not be

exenpt ed under the provisions of Section 5 of the Central Act.

In our opinion, the aforestated subm ssion cannot be sust ai ned.

30. They again subnitted that ‘in the course of inport’ nmeans

‘the transaction ought to have taken place beyond the territories of

India and not within the geographical territory of India'. W do

not agree with the said subm ssion. When any transaction takes
pl ace outside the custons frontiers of India, the transaction would

be said to have taken place outside India. Though the transaction
m ght t ake pl ace Wit hin I ndi a but technically, | ooki ng to
provi sions of Section 2(11) of the Custons Act and Article 286 of

the Constitution, the said transacti on woul d be said to have taken

pl ace outside | ndia. In other words, it cannot be said that the

goods are inported into the territory of India till the goods or the

docunents of title to the goods are brought into India. Admttedly,

in the instant case, the goods had not been brought into the custons

frontiers of India before the transaction of sales had taken place

and, therefore, in our opinion, the transactions had taken place

beyond or outside the customfrontiers of India.

31. In our opinion, subm ssions with regard to sale not taking

effect by transfer of docunents of title to the goods are absolutely

irrel evant. Transfer of docunents of title to the goods is one of

t he met hods whereby delivery of the goods is effected. Del i very may

be physical al so. In the instant case, at the duty free shops,

which are admittedly outside the custonms frontiers of our country,

t he

t he goods had been sol d to t he cust oners by gi ving physi ca

delivery. It is not disputed that the goods were sold by giving

physi cal possession at the duty free shops to the customers. Si mpl y

because the sal es had not been effected by transfer of docunents of
title to the goods and the sales were effected by giving physica

possession of the goods to the custoners, it would not nmean that the
14



sal es were taxable under the Act. Thus, we do not agree with the
af orestated subm ssions nmade by the | earned counsel appearing for

t he Revenue.

32. Looking to the aforestated clear and settled | egal position

we allow the appeal and quash the order of assessnent so far as the

transactions which are the subject matter of this litigation are

concer ned. There shall be no order as to cost.
ClVIL APPEAL NGs. 10404- 10412 OF 2010
33. As issues involved in the aforestated appeals and in G vi

Appeal No. 2560 of 2010 are sane, for the reasons recorded in the
judgnent rendered in Cvil Appeal No. 2560 of 2010, these appeal s

al so stand all owed and the assessnent orders, so far as they pertain
to the subject matter of these appeals are concerned, are quashed.

There shall be no order as to costs.

.................... J.

(D. K. JAIN)
..................... J.
(ANIL R DAVE)
New Del hi
February 3, 2012
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