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I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NQ(s).5830 OF 2011
[Arising out of SLP(C)No..25857 OF 2008]

SHANKUNTALA BAI & ORS. Petitioner(s)

VERSUS

VI JAY SADASH VRAO MURATKAR Respondent ( s)

ORDER

Leave granted.
2. Thi s appeal is directed agai nst t he order dat ed 14th
August, 2008, passed by the Nagpur Bench of the Bonbay Hi gh Court
in A O No.19 of 2007, by which the said appeal was dism ssed.
3. In the appeal, the appellants herein had chall enged the
order passed by the Cvil Judge, Senior Division, Daryapur, on
28t h February, 2007, in RMJ.C No.9 of 2007, by which the court
had rejected the application filed by the appellants for setting
asi de the ex parte judgnment agai nst them
4. It appears that the suit was once disnissed in 2002, but

was restored on an application filed by the respondents herein
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under Order 9 Rule 9 CPC on 3rd January, 2005. Thereafter, the
suit was decreed ex parte on 9th Decenber, 2005. The application

thereafter filed by the appellants herein under Order 9 Rule 13

CPC on 25th April, 2006, for setting aside the ex parte judgnent
and decree on the ground that the appellants had no information

fromtheir counsel about the progress of the suit, was rejected

basically on the ground that there was no pl eadi ng what soever in
the application as to what the appellants had done for a period

of six years since the passing of the ex parte decree.

Hi gh Court has observed t hat it was unbel i evabl e t hat
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counsel did not informthe appellants about the progress of the

suit for a period of six years, while also observing that it was

wor t hy to not e t hat appel I ants did not adduce any ora

docunent ary evi dence in support of their application

preferred to keep quiet.

5. The Hi gh Court al so concluded that the decree-hol der could
not be asked to litigate and re-litigate in the court for the

fault of a negligent party.

6. W are afraid t hat t he Hi gh Court appears to

proceeded on t he erroneous footing t hat t he appel l ant's

responsible for the delay of six years after the filing of the

witten statenent in the disposed of suit, when the reality is
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that the suit was dism ssed and was restored only in 2005 on the
application of the respondents under Order 9 Rule 9 CPC
7. W are, t her ef or e, convi nced t hat t he Hi gh Court was
prejudi ced by the aforesaid finding which is incorrect.
8. Accordingly, we allow the appeal, set aside the inmpugned
orders dated 14th August, 2008, and 28th February, 2007, passed by
the H gh Court and the trial court. The application under Order
9 Rule 13 CPC is also allowed. The judgnent and decree of the
trial court are set aside and the suit is restored for a fresh

trial.

9. There will be no orders as to costs.

........................ J.
(ALTAMAS KABI R)
......................... J.
(CYRI AC JOSEPH)
......................... J.

( SURI NDER SI NGH NI JJAR)
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NEW DELHI ;
July 18, 2011.
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Petition(s) for Special Leave to Appeal (Civil) No(s).25857/2008
(From the judgenent and order dated 14/08/2008 in AO No. 19/2007 of
The H GH COURT OF BOVBAY AT NAGPUR)

SHANKUNTALA BAI & ORS. Petitioner(s)
VERSUS

VI JAY SADASH VRAO MURATKAR Respondent ( s)
(Wth prayer for interimrelief and office report )

Date: 18/07/2011 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE ALTAMAS KABI R
HON BLE MR JUSTI CE CYRI AC JOSEPH
HON BLE MR JUSTI CE SURI NDER SI NGH NI JJAR

For Petitioner(s) M. Ardhendurmaul i Kr. Prasad, Adv.
M. Ishit Saharia, Adv.
Dr. Kail ash Chand, Adv.

For Respondent (s) M. Shishir Deshpande, Adv.

M. Nikhil Mehra, Adv.

M. Amt Yadav, Adv.

Ms. Suj ata Kurdukar, Adv.

ng counsel the Court made the follow ng

ORDER
Leave granted.
The appeal is allowed in terms of the signed

UPON heari

order.
There will be no orders as to costs.
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(Sheet al Dhingra) (Jugi nder Kaur)
Court Master Assi stant Registrar

[ Signed order is placed on the file]



