a2ITEM NO.2 COURT NO.10 SECTION IX

SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS

Petition(s) for Special Leave to Appeal (Civil) No(s).23358/2008
(From the judgment and order dated 11/09/2008 in LPA No. 616/2008 & CA No. 5391/2008 & SCA No
. 16590/2007 of The HIGH COURT OF GUJARAT AT AHMEDABAD)

APPROPRIATE AUTHORITY Petitioner(s)
VERSUS
H G THAKKAR HARI X-RAY & COL.DOPLR.& ORS Respondent(s)

(With prayer for interim relief and office report )
(For final disposal)

Date: 09/12/2009 This Petition was called on for hearing today.
CORAM :

HON’BLE MR. JUSTICE V.S. SIRPURKAR
HON'BLE DR. JUSTICE MUKUNDAKAM SHARMA

For Petitioner(s)Mr. Sanjay Parikh, Adv.
Ms. Momta Saxena, Adv.
Mr. Anish R. Shah, Adv.
Mr. A.N. Singh, Adv.
Ms. Palavi, Adv.
Ms. Anitha Shenoy,Adv.
For Respondent(s)Mr. Huzefa Ahmadi, Adv.
Mr. Darduman Gohil, Adv.
For M/S I.M. Nanavati Associates,Adv.

Mrs. Hemantika Wahi, Adv.
Mr. Somanath Padhan, Adv.

UPON hearing counsel the Court made the following
ORDER

Leave granted.

The appeal is disposed of in terms of the signed order.

(Meera Hemant)(Shashi Bala Vij)
A.R. Court Master

(Signed order is placed on the file)
IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
CIVIL APPEAL NO. OF 2009
(Arising out of SLP(C() No0.23358 of 2008)
APPROPRIATE AUTHORITY ...APPELLANT
VERSUS

H.G. THAKKAR HARI X-RAY & COLOUR
DOPPLER SONOGRAPHY & ORS....RESPONDENTS



ORDER

Leave granted.

The order passed by the High Court, in exercise of the powers under Article 226 of the Constit
ution permitting the Sonography machines to be sold, is challenged by the State here. Itso h
appened that there were some complaints against the practicing doctor - the respondent herein
that he was engaged in sex determination and found to be indulged in breach of the provisions
of Pre-conception and Pre-natal Diagnostic Techniques {Prohibition of Sex Selection} Act, 1994
(hereinafter called 'the Act).

A sting operation was conducted. According to the State, respondent was caught and in pursuan
ce of provisions of the Act, the machines were sealed & seized in pursuance of the powers unde
r Section 30 of the Act. Section 30 specifically provides that any seizure and sealing under

the Act by the Appropriate Authority
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relating to the Searches and Seizures would be governed by the provisions of the Criminal Proc
edure Code, 1973. Accordingly, the machines were sealed and seized. A seizure memo was also
issued. It seems that a Report was made to the Police. On that basis the charge-sheet was f

iled against the accused. The accused had directly approached the High Court by way of a Writ
Petition under Article 226 of the Constitution, basically praying therein for return of the m

achines. The High Court passed the order on 3.3.2008 giving certain directions. The High Cou

rt had observed that there were two orders of the similar nature passed on earlier occasions t
hough in different cases and, therefore, the High Court had exercised its jurisdiction in issu

ing certain directions. The High Court ultimately permitted sale of the machines and it obse

rved:

It is clarified that after completion of these formalities, the petitioner shall approach thi

s Court with particulars if the petitioner is inclined to enter into an agreement to sell and

the proposal deal will be subject to the condition which may be imposed by this Court.’

Needless to say, that the High Court gave directions to advertise for sale of those machines.
Accordingly, the accused writ petitioner before the High Court filed an interim application o
n the basis of which the High Court passed the order permitting sale of the machines.
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The order passed by the learned Single Judge seems to have been confirmed by the Division Benc
h and that is how the Appropriate Authority is before us.

At the outset, though this ground has not been raised in the special leave petition, we asked

a question as to how the High Court can exercise jurisdiction under Article 226.

In this matter, it was clearly the exclusive jurisdiction of the concerned Magistrate since th

e guestion pertained to the custody of the property seized in a criminal offence investigation

. There does not appear to be any observations by the High Court regarding its jurisdiction a

nd the only reason why the High Court seems to have passed the order, that it did, is that on
earlier two occasions similar orders were passed. We do not think that the High Court had jur
isdiction to pass any orders under Article 226 as there appears to be a criminal offence regis

tered against the writ petitioner under Sections 4(1), 5(2), 6(a) and Rule 9(4), 10(1), 18(1),

23(1) and 9(6) of the Act. Itis also reported that a charge-sheet has been filed on the bas

is of investigations made by the Police as well as the Appropriate Authority. Therefore, it w

as a question of the custody, interim or otherwise by the Appropriate Authority involved in th

e Commission of the Offence then

Al

4

the exclusive jurisdiction would be that of the concerned Magistrate.

The exercise of powers under Article 226 would be out of question. We, therefore, quash the A
ppellate Order of the High Court which has not considered the question of jurisdiction and fur
ther hold that the writ petition is not maintainable. The same is accordingly disposed of, h
owever, in the circumstances, without any costs.

Mr. Ahmadi, learned counsel appearing for the respondent submits that he will file an applicat
ion under Section 451/457, Code of Criminal Procedure, before the concerned Authority. If suc
h an application is made, the same shall be considered expeditiously and decided within fiftee
n days from the date of making the application, uninfluenced by any of the observations made b
y any of the courts.

(V.S. SIRPURKAR)



(MUKUNDAKAM SHARMA)

NEW DELH],
DECEMBER 9, 2009.



