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JUDGEMENT

R M Lodha, J.

These two appeals are directed against the judgnent and order
dat ed Septenber 10, 2003 passed by the Hi gh Court of Judicature at
Al l ahabad. The Hi gh Court by that order nodified the order of Rent Control
and Eviction Oficer, Mathura (for short, ‘RCEOC) dated March 13, 1991 and
fixed the rent of the subject land at Rs. 2500/- p.m w.e.f. June 1, 1984

instead of Rs. 12,808/- p.m fixed by the RCEO w.e.f. June 2, 1977
2. The brief facts are these. Trust of Jama Masjid Nawab Abdul Nabi

Khan Chauk Bazar, Mathura (hereinafter referred to as ‘landlord’ ) owns a

pi ece of |land adneasuring 914.89 sq. yds. situate in Mbhalla Naugaza,

Mat hura (for short, ‘the said land’/ ‘the demised land’). Prior to June 1, 1970,
the said |and was | et out to some other tenant who, with the consent of the

| andl ord, built a C nerma Hall t her eon. Ms Laxm Tal kies, a registered
partnership firm purchased the super structure (Cinerma Hall ) fromthe
erstwhile tenant and took the said | and on | ease fromthe landlord for a rent of
Rs. 70/- p.m fromJune 1, 1970 for a termof 7 years vide | ease deed
executed on June 2, 1970. For brevity, we shall refer Ms Laxm Talkies -

| essee as ‘tenants’. The | ease provided that in case one nonth's prior
notice for renewal before the expiry of the | ease was given by the tenants and
landl ord fails to renew then the | ease shall continue for another term The

| ease al so provided that tenants will have a right of renewal of |ease on the
terns and conditions as agreed upon but on every renewal, the tenants shal

be bound to enhance the rate of rent at 5% on total rent of the year at the tine
of every renewal . The landlord clains that on expiry of 7 years of |ease,
there was no agreenent between the parties with respect to renewal of |ease

and the rent. On the other hand, the tenants claimthat on expiry of first
term the | ease was renewed from June 1, 1977 at the increased rent of Rs.

105/- p.m and thereafter got autonmatically renewed from June 1, 1984.

3. The U. P. Urban Buil dings (Regul ati on of Lettings, Rent and



Eviction) Act, 1972 (for short, ‘1972 U. P. Act’) canme to be anmended by U P
Act 28 of 1976 whereby Section 29-A was inserted. The newy inserted

Section 29-A cane into force on July 5, 1976. In the light of the provisions
contained in Section 29-A the landlord nade an application for determ nation
of the annual rent for the dem sed | and before the RCEQ Mathura stating
therein that the cost of the land | eased out to the tenants was not |ess than
Rs. 20 | akhs and, accordingly, they are entitled to have the rent fixed at Rs.
16,666.66 p.m fromJuly 5, 1976. The tenants contested the said application
and raised the plea that the | ease stood renewed from June 1, 1977
automatically and was operative upto 1991 and, therefore, no rent can be

i ncreased. They al so disputed that the market value of the |and was Rs. 20

| akhs as suggested by the | andl ord.

4, The landlord submtted affidavits in support of their claimalong
with a valuation report. The tenants filed affidavit in rebuttal

5. In his order dated March 13, 1991, RCEO held that nmarket val ue

of land was not |less than Rs. 1400/- per sq. yd. He thus conputed the tota
cost of land at Rs. 12, 80,846/- and fixed the rent at Rs. 12,808/- p.m
Against this decision, the tenants filed a wit petition before the Hi gh Court.
As noticed above, the High Court allowed the wit petition in part and fixed
the rent at Rs. 2500/- p.m payable fromJune 1, 1984.

6. M. H C. Kharbanda, |earned counsel for the |landlord urged that
the High Court erred in nodifying the rent fixed by the RCEO on the basis of
the circle rates fixed by the District Mgistrate under Stanp Rul es by hol di ng

that such rates are fixed on the higher side. Lear ned counsel woul d subnit
that the RCEO on the basis of the available nmaterial and substantive

assessnent of the factual position viz., that no land is available for sale in the
area; the denmised land is situate on the main Mathura-Agra Road in the heart

of the city and the valuation report given by the governnent approved val uer
recorded a finding of fact that market value of the demised | and was not |ess

than Rs. 1400/- per sq. yd. and accordingly fixed the rent at Rs. 12808/- p.m

and, therefore, there was no justification for the H gh Court to interfere with
the order of the RCEQO

7. On the other hand, M. Rajiv Dutta, |earned senior counsel for the
tenants heavily relied upon the terns of |ease (particularly clauses 4 and 5)

and submitted that in view of these terms, the | ease stood renewed

automatically and rent had been enhanced w. e.f. June 1, 1977 and, therefore,



Section 29-A of 1972 U. P. Act was not attracted.

8. Section 29-A of 1972 U. P. Act which cane into force we.f. July 5

1976 reads thus:
"S.29-A. Protection against eviction to certain classes of tenants of
| and on which building exists. - (1) For the purposes of this section
the expressions ‘tenant’ and ‘landlord shall have the neani ngs
respectively assigned to themin Causes (a) and (j) of Section 3 with
the substitution of the word ‘land” for the word ‘building
(2) This section applies only to land let out, either before or after the
comrencenent of this section, where the tenant, with the landlord s
consent has erected any permanent structure and incurred expenses
in execution thereof.
(3) Subject to the provisions hereinafter contained in this section, the
provi sions of Section 20 shall apply in relation to any land referred to
in sub-section (2) as they apply in relation to any buil ding.
(4) The tenant of any land to which this section applies shall be liable
to pay to the landlord such rent as may be nmutual ly agreed upon
These two appeals are directed against the judgnent and order

dat ed Septenber 10, 2003 passed by the High Court of Judicature at

Al | ahabad. The Hi gh Court by that order nodified the order of Rent Contro

and Eviction Oficer, Mathura (for short, ‘RCEOC) dated March 13, 1991 and

fixed the rent of the subject land at Rs. 2500/- p.m w.e.f. June 1, 1984

instead of Rs. 12,808/- p.m fixed by the RCEO w.e.f. June 2, 1977

2. The brief facts are these. Trust of Jama Masjid Nawab Abdu

Nabi Khan Chauk Bazar, Mathura (hereinafter referred to as ‘landlord ) owns

a piece of |land adneasuring 914.89 sq. yds. situate in Mbhalla Naugaza,

Mat hura (for short, ‘the said land’/ ‘the denmised land’). Prior to June 1, 1970,

the said land was let out to sonme other tenant who, with the consent of the

| andl ord, built a C nerma Hall t her eon. Ms Laxm Tal kies, a registered

partnership firm purchased the super structure (GCnema Hall ) fromthe

erstwhile tenant and took the said | and on | ease fromthe landlord for a rent

of Rs. 70/- p.m fromJune 1, 1970 for a termof 7 years vide | ease deed

executed on June 2, 1970. For brevity, we shall refer Ms Laxm Talkies -

| essee as ‘tenants’. The | ease provided that in case one nonth's prior

notice for renewal before the expiry of the | ease was given by the tenants

and landlord fails to renew then the | ease shall continue for another term

The | ease al so provided that tenants will have a right of renewal of |ease on

the terns and conditions as agreed upon but on every renewal, the tenants

shal | be bound to enhance the rate of rent at 5% on total rent of the year at

the tinme of every renewal . The landlord clainms that on expiry of 7 years of



| ease, there was no agreenent between the parties with respect to renewal

of lease and the rent. On the other hand, the tenants claimthat on expiry

of first term the |ease was renewed fromJune 1, 1977 at the increased rent

of Rs. 105/- p.m and thereafter got automatically renewed from June 1,

1984.

3. The U. P. Urban Buil di ngs (Regul ati on of Lettings, Rent and
Eviction) Act, 1972 (for short, “1972 U.P. Act’) cane to be amended by

U P. Act 28 of 1976 whereby Section 29-A was inserted. The new y
inserted Section 29-A cane into force on July 5, 1976. In the light of the
provi sions contained in Section 29-A, the |landlord nade an application for

determ nation of the annual rent for the demi sed | and before the RCEQ

Mat hura stating therein that the cost of the land | eased out to the tenants

was not |ess than Rs. 20 | akhs and, accordingly, they are entitled to have
the rent fixed at Rs. 16,666.66 p.m fromJuly 5, 1976. The tenants
contested the said application and raised the plea that the | ease stood

renewed fromJune 1, 1977 automatically and was operative upto 1991 and,

therefore, no rent can be increased. They al so disputed that the market

val ue of the land was Rs. 20 | akhs as suggested by the | andl ord.

4. The | andl ord submtted affidavits in support of their claimalong

with a valuation report. The tenants filed affidavit in rebuttal

5. In his order dated March 13, 1991, RCEO held that market val ue

of land was not |less than Rs. 1400/- per sq. yd. He thus conputed the

total cost of land at Rs. 12, 80,846/- and fixed the rent at Rs. 12,808/- p.m
Against this decision, the tenants filed a wit petition before the Hi gh Court.

As noticed above, the High Court allowed the wit petition in part and fixed
the rent at Rs. 2500/- p.m payable fromJune 1, 1984.

6. M. H C. Kharbanda, |earned counsel for the |landlord urged that

the High Court erred in nodifying the rent fixed by the RCEO on the basis

of the circle rates fixed by the District Magistrate under Stanp Rul es by
hol di ng that such rates are fixed on the higher side. Learned counsel would
submit that the RCEO on the basis of the available material and substantive
assessnent of the factual position viz., that no land is available for sale in
the area; the demised land is situate on the nain Mathura-Agra Road in the
heart of the city and the valuation report given by the governnent approved

val uer, recorded a finding of fact that market value of the demi sed | and was



not |less than Rs. 1400/- per sq. yd. and accordingly fixed the rent at Rs.
12808/- p.m and, therefore, there was no justification for the Hi gh Court to
interfere with the order of the RCEO

7. On the other hand, M. Rajiv Dutta, |earned senior counsel for

the tenants heavily relied upon the terns of |ease (particularly clauses 4 and
5) and subnmitted that in view of these ternms, the | ease stood renewed
automatically and rent had been enhanced w. e.f. June 1, 1977 and,

therefore, Section 29-A of 1972 U P. Act was not attracted.

8. Section 29-A of 1972 U.P. Act which cane into force
w.e.f. July 5 1976 reads thus: between the parties, and in the
absence of agreenment, the rent determined in accordance with sub-
section (5).

(5) The District Mgistrate shall on the application of the I andlord or
the tenant determ ne the annual rent payable in respect of such | and
at the rate of ten per cent per annum of the prevailing market val ue of
the land, and such rent shall be payabl e, except as provided in sub-
section (6) fromthe date of expiration of the termfor which the |and
was let or fromthe commencenent of this section, whichever is |ater

(6)(a) In any suit or appeal or other proceeding pending i mediately
before the date of commencenent of this section, no decree for

eviction of a tenant fromany land to which this section applies, shal
be passed or executed except on one or nmore of the grounds

mentioned in sub-section (2) of Section 20, provided the tenant, within
a period of three nonths fromthe comencenent of this section by

an application to the Court, unconditionally offers to pay to the |andlord
the enhanced rent of the land for the entire period in suit and onwards
at the rate of ten per cent per annum of the prevailing market val ue of
the land together with costs of the suit (including costs of any appea
or of any execution of other proceedings).

(b) I'n every such case, the enhanced rent shall, notw thstanding
anyt hi ng contained in sub-section (5), be deternined by the Court
seized of the case at any stage.

(c) Upon paynent against a receipt duly signed by the plaintiff or
decree-hol der or his Counsel or deposit in Court of such enhanced

rent with costs as aforesaid being made by the tenant within such tine

as the Court may fix in this behalf, the Court shall disniss the suit, or,
as the case may be, discharge the decree for eviction, and the

tenancy thereafter shall continue annually on the basis of the rent so
enhanced.

(d) If the tenant fails to pay the said anbunt within the tinm so fixed
(including any extended time, if any, that the Court may fix or for
sufficient cause allow) the Court shall proceed further in the case as if
the foregoing provisions of this section were not in force.

(7) The provisions of this Section shall have effect notwi thstanding
anything to the contrary contained in any contract or instrunent or in
any other law for the time being in force.

Expl anation. - For the purposes of sub-section (6) where a case has
been deci ded against a tenant by one Court and the limtation for an
appeal therefrom has not expired on the date i nmedi ately before the
commencenent of this section, this section shall apply as it applies to
pendi ng proceedings and the tenant may apply to that Court for a
review of the judgment in accordance with the provisions of this
section.”



9. For applicability of Section 29-A as provided by sub-section (2),
two conditions nust be satisfied, nanely, (one) that |and al one has been |l et out

and (two) that permanent structure has been constructed by the tenant with

I andl ord’ s consent incurring his own expenses. It is not inportant whether

the land has been | et out either before or after the comrencenent of Section

29-A. Sub-section (4) provides for the liability of the tenant to pay to the

I andl ord mutual ly agreed rent and in the absence of such agreenent, the rent

as may be determ ned under sub section (5). The District Mgistrate is

enpower ed under sub-section (5) to determ ne the annual rent payable in

respect of such land at the rate of 10% per annumof its prevailing market

val ue. Such determ nati on of annual rent can be nmade by the District

Magi strate at the instance of the landlord or the tenant and the rent so

determ ned is payable fromthe date of expiration of the | ease period or from

the commencenent of Section 29-A whichever is later. By virtue of sub-

section (7), the provisions contained in Section 29-A override any termto the

contrary in the contract between the landlord and tenant or instrunent or any

other existing law. That the conditions stated in sub-section (2) of Section 29-

A are satisfied is not in dispute before us. What has been argued by the

| earned senior counsel for the tenants is that the | ease provides for automatic

renewal on expiry of its termand since rent was nutually enhanced to Rs.

105/- p.m, the lease got automatically renewed and, therefore, Section 29-Ais

not attracted. We fail to perceive any force in the argunment of the |earned

seni or counsel for tenants. Clauses 4 and 5 of the Lease Deed upon which

reliance was placed by the | earned senior counsel for the tenants read as

follovs: "4. That if the |l essee duly observe and performthe conditions and
covenants herein contained in that case the | essees will have a right
of renewal of the |l ease on the sane terns and conditions or agreed
upon, but on every renewal on existing rate of rent, the | essees shal
be bound to enhance rate of rent @5%on total rent of the year at the
time of every renewal.
5. That at |east one nonth before the expiry of the |ease the | essees
shall comunicate to the | essor for getting the | ease renewed. In case
the lessor fails to get executed the renewed | ease the | ease "shal
continue for another terms."

It is true that under the aforenoted clauses of |ease, tenants have been given

right of renewal by giving notice of at |east one nonth before the expiry of the

|l ease to the landlord for getting the | ease renewed but what is seen fromthe

material on record is that initial rent as provided in the | ease was enhanced to



Rs. 105/- p.m and the tenants continued to remain in possession of |eased

preni ses. Such possession of the tenants does not render Section 29-A

i noperative. In the absence of any agreed rent between the parties for the
land let out to the tenants, after expiry of lease, it is open to the |landlord or
tenant to get the annual rent deternmned in respect of such |and under sub-
section (5) on the basis of the prevailing nmarket value. Seen thus, there
remai ns no doubt that rent of the said | and is deterninable under Section 29-

A (5. As a matter of fact, on this aspect the finding of the High Court is

agai nst the tenants and we do not find any error in that finding.

10. As to the extent of rent payable by the tenants to the |andlord for

the denmised land, the High Court referred to the rate of Rs. 350/- per sq. yd.
fixed by the District Magistrate under Stanp Rules and held that the circle rate

determned by the District Mgistrate under Stanp Rules is rather on the

hi gher side and accordingly fixed the market val ue of the denised | and on that
basis. W are unable to subscribe to the view of the High Court. The circle
rate fixed under the Stanp Rules is ordinarily general rate for a particul ar
area and nay provide sone indication but such rate cannot be decisive of the
preval ent market val ue of the concerned | and. An exenpl ar show ng sal e of
nearby land may help in determ ning the market value of the dem sed | and but
there is no exenplar here. The val uer’s report, however, shows that the
dem sed land is situate on the nmain road fromHoly Gate to Coll ectorate and

G vil Lines near the Roadways Bus Stand and Mathura-Cantt., Railway Station
The Hi gh Court has not taken into consideration the valuer’s report and the
evidence let in by the landlord at all. W are, thus, satisfied that the High
Court was not justified in fixing the rent of the said land at the rate of Rs.
2500/- p.m solely based on the circle rate fixed under the Stanp Rul es. The
consideration of the matter by the Hi gh Court suffers fromlegal flaw and
cannot be sustained. The order of RCEO al so suffers froma fundanenta

error. Even if it is assuned that RCEO was right in fixing the nmarket val ue of
demi sed land at Rs. 12,80,846/-, the annual rent at the rate of 10% of that
val ue cones to Rs. 1,28,084/- and, therefore, monthly rent deternined by the
RCEO at Rs. 12,808/- is clearly erroneous.

11. By way of foot-note, we may state that we granted an opportunity to

the parties to settle the dispute am cably as we thought that it was the best



way to bring an end to already two-decade old litigation but, unfortunately, the
parties failed to arrive at nutually agreed rate of rent.

12. In the circunstances, the order dated Septenber 10, 2003 passed
by the H gh Court and the order dated March 13, 1991 passed by the Rent

Control and Eviction Oficer, Mathura are set aside and Case no. 146 of 1988,
Trust Janma Masjid, Mathura Vs. Ms Laxn Talkies and Ors., is restored to the
file of Rent Control and Eviction Oficer, Mathura, for determination of the
annual rent of the demi sed | and afresh in accordance with [aw. Needl ess to

say that annual rent so determ ned shall be payable fromthe date stated in
Section 29-A (5). We further direct that until the determ nation of annual rent
under Section 29-A (5) and subject thereto, the tenants shall pay rent to the
landlord at the rate of Rs. 10,000/- p.m fromthe nonth of Septenber, 2010
provisionally. The provisional rent so paid by the tenants shall be adjusted
against the rent that nmay be finally determ ned under Section 29-A (5) of 1972
U.P. Act. The appeal of the landlord is allowed to the extent indicated above

while the tenants’ appeal is dism ssed. No order as to costs.

New Del hi , (R M Lodha)
August 16, 2010



