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| TEM NO. 28 COURT NO. 3 SECTION I I A

SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Crl.) No(s) . 4309/ 2011

(Arising out of inpugned final judgrment and order dated 30/04/2009
in CRLOP No. 23456/ 2007 passed by the Hi gh Court O Madras At

Madur ai )

R RAVI SHANKAR Petitioner(s)
VERSUS

K MANI & ORS. Respondent ( s)

(with appln. (s) for c/delay in filing SLP and c/delay in refiling
sl p and exenption fromfiling OT. and office report)

Date : 29/08/2014 This petition was called on for hearing today.

CORAM :
HON BLE MR JUSTICE T.S. THAKUR
HON BLE MRS. JUSTI CE R BANUMATHI
For Petitioner(s) M. S. Hariharan, Adv.

M. Vi kash Singh , Adv.

For Respondent (s) M Yogesh Kanna , Adv.

M.

M. A Sant ha Kumaran, Adv.

UPON hearing the counsel the Court nmade the follow ng
ORDER

Del ay condoned.
Leave granted.
The appeal is allowed in ternms of the signed
or der.
Signature Not Verified

Digitally signed by
Shashi Sar een
Dat e: 2014.09. 10
05: 22: 03 ALMI
Reason:

(Shashi Sar een) (Veena Kher a)

Court Master Court Master
( The Signed Oder is placed on the file.)
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I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI' M NAL APPEAL No. 1888 OF 2014
(Arising out of SLP(Crl.) No. 4309 of 2011)



R RAVI SHANKAR .. Appel I ant (s)

Ver sus
K. MANI AND ORS. .. Respondent ( s)
ORDER
Leave granted.
Hi gh Court of Judi cature at Madr as has al | owed
Crl. O P. No. 23456 of 2007 and guashed criminal

proceedings initiated agai nst respondents no. 1 to 3 for
an of fence puni shabl e under Section 107 (1((C) read with
107(2) of the Trade Marks Act, 1999. The Hi gh Court
appears to have taken the view that cogni zance taken by

the Magistrate was contrary to Section 115 of the Trade

Mar ks Act, 1999 inasmuch as Section 115 postul ates that
no court shal | t ake cogni zance of of f ences under
Secti ons 107, 108 or 109 except on a conplaint in
writing made to the Registrar or any officer authorised

by himin witing. In ternms of the proviso to Section

115(1) for an offence puni shabl e under Section 107(1)(C

the Court can take cogni zance only on the basis of a

certificate issued by the Registrar to the effect that

a regi stered Tr ade Mar k has been represent ed as
registered in respect of goods or services in respect of

which it is not in fact registered. The Hi gh Court

hel d that since the proviso to Section 115(1) was not

complied with inasmuch the compl ai nt was not supported
by a certificate as required by provi so to Secti on
115(1), the proceedi ngs pending before the Magi strate

were liable to be quashed.
We have heard | earned counsel for the appellant
and | earned counsel appearing for the State of Tanil

Nadu. The remai ni ng respondents have not chosen to



appear to cont est t he matter. On behal f of
appellant it was contended that the High Court was in

error in quashing the crinnal proceedings initiated at
the instance of the appellant wi thout ensuring that the

appel l ant was i npl eaded as a party to Crl. O P. No.

23456 of 2007 and afforded an opportunity of being heard

in the nmatter. It was alternatively subnitted that the

H gh Court had overl ooked the fact that the Registrar of

Tr ade Mar ks had i ssued a certificate in terns

proviso to Section 115(1) that substantially if not
4

fully conplied with t he requi r enent of t he

provision. It was urged that although certificate in
question was not enclosed with the private conpl ai nt

filed by the appellant, the same was a part of the fina

t he

of

sai d

report submitted by t he police to t he Magi strate

concer ned and was very much available on record for the
perusal of the Magistrate and so also the Hi gh Court.

We do not consider it necessary to exam ne whether
or not t he certificate referred to by t he
counsel for the appellant was a sufficient conpliance
with the requirement of the proviso to Section 115(1).

We say so because this petition nust in our opinion

| ear ned

succeed on the first ground of chall enge nmount ed by the

appel | ant . It is conmon ground that the conplaint in

question had been filed by the appellant whi ch was

quashed by t he Hi gh Court wi t hout
conpl ai nant - appel | ant herein being inpleaded as a party

respondent to Crl. O P. No.23456 of 2007.

Court appears to have over | ooked t he fact

appel lant was entitled to be heard in the matter as the

pr oceedi ngs wer e initiated by hi m in a
conpl ai nt which could be quashed only if the appellant

was al so inpleaded as a party to the proceedi ngs.

order passed by the High Court is on the plain facts of

t he

The Hi gh

t hat t he

private

The



this case ex-parte whi ch in our opi ni on cannot
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sust ai ned.
We  accordingly al | ow t he appeal , set aside the
order passed by the High Court and remt the matter back

to the High out for a fresh hearing and di sposal in

accordance with | aw. W further direct t hat this
addition of the appel l ant herein as a party respondent
in the said petition. We | eave all other questions

open including the question open whether the opinion

expressed by the Assistant registrar of Trade Marks in
his ref erence dat ed 12. 10. 2004 to t he Deputy
Super i nt endent of police Crim nal Bench woul d

constitute a certificate within the meaning of Section

115 of the Act.

(R BANUMATHI )

New Del hi ,
August 29t h, 2014.



