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Petition(s) for Speci al Leave to Appeal (Givil) No(s) . 28003-
28004/ 2010

(From the judgenent and order dated 05/03/1999 in QIC No.5157/1994

dated 07/05/2010 in CR No.37/1999 in QJC No.5157/1994 of The H GH

COURT OF ORI SSA AT CUTTACK)

AKSHAYA KUVAR MOHAPATRA Petitioner(s)
VERSUS

STATE OF ORI SSA & ORS. Respondent ( s)

W TH SLP(C) NO. 28005 of 2010
(Wth office report)

Date: 12/12/2011 These Petitions were called on for hearing today.
CORAM :

HON BLE MR, JUSTICE G S. SI NGHVI
HON BLE MR JUSTI CE SUDHANSU JYOTI MJKHOPADHAYA

For Petitioner(s) Ms. Chandan Ramanurthi, Adv.
M. Gautam K. Laha, Adv.
M. Yash Pal Dhingra, Adv. (Not present)

For Respondent (s) Radha Shyam Jena, Adv.

Manor anj an M shra, Adv.
Anur ag Pandey, Adv.(Not present)

Karunakar Mahal ik, Adv.
Rana Ranjit Singh, Adv.(Not present)
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UPON hearing counsel the Court nade the foll ow ng
ORDER

These petitions are directed agai nst orders dated
5.3.1999 and 07.05. 2010 passed by the Division Bench of the

Orissa High Court in OJ.C No.5157 of 1994, G vil Review
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No. 37 of 1999 and O J.C. No.10725 of 2001, respectively.
The petitioner was appointed as tenporary Lecturer
in Philosophy in D.R Nayapalli College in Septenber, 1984.
H s service was term nated by the managenent of the Coll ege
vi de order dat ed 15. 5. 1993. The appeal filed by t he
petitioner was di smi ssed by Director, Hi gher Educat i on,

Orissa (for short, "the Director’) vide his order dated



22.3.1994, paragraphs 6 to 10 of which are extracted bel ow

"6. The G B. of the College in its counter
has stated that the petitioner was put in-
charge of the Vice-Principal from9.9.91 to
3.9.92 during which period he commtted grave
irregularities even to the extent of
m sappropriation of College funds.

7. In support of this charge, the G B. has
produced evidence to the effect that (a) the
petitioner had collected a sumof Rs 5750/ -
fromsome students and did not deposit the
anount in the college cash. Wen asked about
it, the petitioner gave an undertaking to pay
back the sane to the College

8. Further, the petitioner had collected a
sum of Rs.1190/- from seven private candi dates

for allowing themto appear at the annua

exam nation and here again he did not hand over
the money to the College fund. Wen detected

and asked about it, he again gave an
undertaking to refund the anmount to the
Col | ege.

9. He had collected Rs 2000/- from sone

outsiders to allow themto appear at the exam
fromthe coll ege even through they were not
enrol l ed as students of the college.
10. The petitioner in his witten statenent has
admtted the charge nmade under Sl.7 above, in a
round about why, in cross-examon this point,
he coul d not adduce satisfactory reply to deny
the charges."
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The petitioner challenged orders dated 15.5.1993 and
23.3.1994 in QJC No. 5157/1994 mainly on the ground that
bef ore term nating hi s servi ce, t he managenent of
Col I ege had not conplied with the rules of natural justice
i nasmuch as no i nquiry was hel d in respect of
al | egati ons | evel | ed agai nst him and he was not
opportunity of hearing.
The Division Bench of the Hi gh Court dismssed the
wit petition by observing that it was a case of term nation
simpliciter. The Division Bench also referred to the order
of the Director and observed:
"28. I t is to be noted that before the
Director stand of the petitioner was that he
was being victimzed. In the counter affidavit
filed to rebut the contentions raised, the
authorities highlighted the conduct of the

petitioner |ike msappropriation of funds,
deficiency in teaching and | apses is discharge

t he

t he

gi ven



of duties. The petitioner had never questioned
i nnocuousness of the order. On the contrary he
tried to highlight certain materials which
according to himshowed oblique notive of the
authorities to harass him By way of reply the
mat eri al s were brought on record by the coll ege
authorities to assert that the stand of the
petitioner about mala fide, oblique nmotive is
wi t hout any basis. The Director has found that
the petitioner has admtted to have collected a
sum of Rs.5750/- fromthe students and not to
have deposited the same i n the account of the
col l ege and when asked about it gave an
undertaki ng to pay back the same. Simlarly he
had collected a sumof Rs. 1190/- from seven
private candidates for allowi ng themto appear
at the annual exam nation and he again did not
pay the noney to the college fund. When he was
detected and asked about it, he gave an
undertaking to refund the anmount to the
coll ege. The allegation was victim zation
Chal |l enge was that the term nation was not
preceded by any inquiry, and w thout assigning
any reason. The said stand is factually and
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contextual ly different from what is pl eaded
presently, that is, t he background for
termn nation.
Stand taken before the Director during the
course of hearing of the appeal as evident from
t he menorandum of appeal is significant. It has
been stated that the Governi ng Body was not
functioning, and was illegally constituted. It
is evident fromthe prayer in the menorandum of
appeal which reads as foll ows:
"Hence | pray that you will be good hand
enough to grant my application by
reinstating ne in ny service and by
giving a perfect GB. by which | as wel
as the whole staff will be grateful to
you. "

Consi dering these aspects, the Director held

that the order of termnation was in order."

The revi ew petition filed by t he petitioner
di smissed by the Hi gh Court vide order dated 5.3.1999 by
observing that the petitioner has failed to nmake out a case
for exercise of power under Order 47 Rule 1 C.P.C

In t he meanwhi | e, t he petitioner made

representation to Director for hi s reinstatenent.
of ficer, who then held the post of the Director, ignored the
unequi vocal verdict of the Division Bench of the High Court
that the termination of the petitioner’s service did not

suffer from any | egal infirmty and order ed

was

The

his



rei nstatenment by observing that the action taken by the

managenent of t he col | age to term nate t he petitioner’s
service anount ed to di smi ssal and t he same was totally
di sproportionate to the allegations |evelled against him

Smt. Jyoti prabha Nayak, who had been appointed as
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Lecturer in Phi | osophy on t he post vacat ed by t he

petitioner, challenged the second order of the Director in

QIC No. 10725/ 2001. The Division Bench of the Hi gh Court
all owed the wit petition by observing that the Director
did not have t he jurisdiction to entertain t he revi ew

petition and order reinstatenent of the petitioner in the
teeth of the orders passed by the Hi gh Court.
We have heard | earned counsel for the parties at
| ength and per used t he record i ncl udi ng order dat ed
23.3.1994 passed by t he Di rector, Hi gher Educati on, t he
rel evant portions of which have been extracted herein above.
I n our vi ew t he i nmpugned orders do not call for
i nterference under Article 136 of t he Constitution. A
readi ng of order dated 22.03.1994 passed by the Director
shows that the petitioner had admtted the allegations of
financial irregularities. Therefore, it is not possible to
find any fault with the orders passed by the H gh Court and
direct the managenent of the College to reinstate him
W also do not find any valid ground to interfere

with order dated 7.5.2010 passed by the High Court in QIC

No. 10725/ 2001 because t he second order passed by t he
Director was illegal per se.
Wth t he above observati ons, t he speci al | eave

petitions are dism ssed.

(Parveen Kr. Chaw a) (Phool an Wati Arora)
Court Master Court Master



