REPORTABLE
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 2269 OF 2011
(Arising out of Special Leave Petition (C No.24432/10)
Kusum Lata and ot hers ... Appel | ant (s)
- Versus -
Sat bir and others ... Respondent (s)
JUDGMENT
GANGULY, J.
1. Leave granted.
2. Heard | earned counsel for the claimnt, |earned counse

for the insurance conpany and al so the | earned counsel for
r espondent nos. 1 and 2, t he driver and t he owner of

of f endi ng vehicl e.

3. In this case the claimfor conpensation filed by the
appel l ants was concurrently denied both by the Mtor Accident
Clains Tribunal (for short, ‘the Tribunal’) as also by the

H gh Court.

4, The material facts of the case are that on 12th January,
2

2005 whil e Surender Kumar, the victim was going on foot, he

was hit by a vehicle frombehind as the vehicle was driven

rashly and negligently and was also in a high speed.

victim sust ai ned sever al injuries and was rushed to
hospital and was decl ared dead. After the said incident the
appel l ants, nanely, Kusum Lata, wife of the victimand three

of his children, two are ninor daughters and one is a m nor
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son, filed a claimpetition

5. When the matter canme up before the Tribunal, the Tribuna
in its award dat ed 14. 6. 2006 framed three i ssues for
adj udi cati on. O those three issues, since the Tribunal came

to a finding against the appellants on the first issue, the

other findings of the Tribunal in the second and third issue

were, according to Tribunal, of no avail to the appellants. On

t he first i ssue t he Tri bunal came to a finding t hat t he
i nvol venent of the offending vehicle being tenmpo No. HR-34-8010

has not been proved and since on this issue the Tribunal’s

finding went agai nst t he appel I ant s, no conpensati on was
awar ded. On an appeal filed against the said award, the High

Court by the inmpugned judgnment dated 21.5.2010 al so affirnmed

the finding of the Tribunal

6. The main reason why both the Tribunal and the Hi gh Court
reached their respective findings that vehicle No.HR 34-8010

was not involved in the accident are prinmarily because of the

fact that in the FIR which was | odged by one Ashok Kunar,
brother of the victim neither the nunber of the vehicle nor

the nane of the driver was nentioned.

7. Adnmittedly, t he facts wer e t hat t he br ot her of t he
deceased, Ashok Kumar while wal king on the road heard sone

noi se and then saw that a white colour tenpo had hit his

br ot her and sped away. | medi atel vy, he f ound t hat his
brother, being seriously injured, was in an urgent need of

medi cal aid and he took himto the hospital. Under such

circunstances it nmay be natural for himnot to note the nunber
of the offending vehicle. That may be perfectly consistent
with normal human conduct. Therefore, that by itself cannot

justify the findings reached by the Tribunal and which have

been af firmed by t he Hi gh Court. In t he pr esent case



evi dence has come on record fromthe deposition of one Dheer aj

Kumar, who clearly proved the nunmber of the vehicle.

evi dence of Dheeraj Kumar is that he was going along with one

Ashok Kumar on a scooter to know the condition of one of their

relative in Mahendergarh Hospital. As they reached at turning

at Mahendergarh road a tenpo bearing No. HR-34-8010 of white

col our being driven in a rash and negligent manner canme from

behi nd and overt ook their scoot er. Dheer aj Kumar was
driving the scooter. Dheeraj Kumar saw that the tenpo hit

Surender, the victim as a result of which he fell down but

t he t enpo did not stop after t he acci dent . However
4

evi dence of Dheeraj Kumar is that they followed the sane and

caught the driver. On their asking, the driver disclosed his

nane as Satbir son of Shri Ram Avtar. Thereafter, they went to

Mahender gar h Hospi t al and on t he next day  when t hey wer e
returning, they found police and other persons were present at

the spot. Dheeraj Kunmar told the name of the driver and gave

t he nunber of the tenpo to the police. Dheeraj Kumar cl ains

to have seen the incident with his own eyes. When Dheer aj

Kumar was cross-exam ned, he stated that the deceased Surender

is not related to himnor was he his nei ghbour. He was his
co-vill ager. Dheeraj Kumar al so told that he knows the driver

of t he vehicle beari ng No. HR- 34-8010. He deni ed al |
suggesti ons t hat he was gi ving his evi dence to hel p t he
victim Both the Tribunal and the High Court have refused to

accept the presence of Dheeraj Kumar as his nanme was not

disclosed in the FIR by the brother of the victim

8. This Court is unable to appreciate the aforesaid approach

of the Tribunal and the H gh Court. This Court is of the
opi nion that when a person is seeing that his brother, being

knocked down by a speeding vehicle, was suffering in pain and

was in need of imrediate nmedical attention, that person is

obvi ously under a traumatic condition. Hs first attenpt will
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be to take his brother to a hospital or to a doctor. It is
but natural for such a person not to be conscious of the

presence of any person in the vicinity especially when Dheer aj
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did not stop at the spot after the accident and gave a chase
to the of fendi ng vehicle. Under such nental strain if the
brother of the victimforgot to take down the nunber of the

of fending vehicle it was al so not unnatural

9. There is no reason why the Tribunal and the Hi gh Court

woul d i gnore the otherwi se reliable evidence of Dheeraj Kumar.

In fact, no cogent reason has been assigned either by the

Tri bunal or by the Hi gh Court for discarding the evidence of

Dheer aj Kumar . The so-cal |l ed reason t hat as t he nane of
Dheeraj Kumar was not nentioned in the FIR, so it was not

possi bl e for Dheeraj Kunmar to see the incident, is not a

proper assessment of the fact-situation in this case. It is
well known that in a case relating to notor accident clains,

the claimants are not required to prove the case as it is

required to be done in a crinmnal trial. The Court must keep

this distinction in mnd.

10. Ref erence in this connection nmay be made to the decision
of this Court in Bima  Devi and others . Hi machal Road
Transport Corporation and others [(2009) 13 SCC 530], in which
the rel evant observation on this point has been made and which

is very pertinent and is quoted bel ow -

"In a situation of this nature, the Tribunal has
rightly taken a holistic view of the matter. It
was necessary to be borne in mnd that strict
proof of an accident caused by a particular bus in

a particular manner may not be possible to be done

by the cl ai mants. The claimants were nerely to
establish their case on the touchstone of
preponderance of probability. The standard of

proof beyond reasonabl e doubt could not have been
applied.”



11. In respect of the finding reached by the Tribunal on the

assessnent of conpensation, this Court finds that the Tribuna

has used the nultiplier of 16, even though the age of the

deceased has been deternmined to be 29. VW find that the
Tribunal erred by applying the nmultiplier of 16. However ,
considering the age of the victim the nmultiplier of 17 should

be applied in view of the decision of this Court in Sarla

Ver ma (snt) and ot hers V. Del hi Transport Corporation and
anot her reported in (2009) 6 SCC 121, and the chart at page
139. It is not in dispute that in the instant case the claim

for conpensation has been filed under Section 166 of the Motor
Vehi cl es Act. This Court finds that if the nultiplier of 17
is applied then the amount comes to Rs. 3,93,428.45 apart from
the amobunt of funeral expenses and the anount granted for |oss
of consortium Taking all these together the anbunt cones to a

little nore than four |lacs of rupees.

12. The Court, however, in exerci se of its power under
Article 142 and considering the nunmber of claimants, of which

three are minor children, is of the opinion that for doing

conpl ete justice in t he case and by t aki ng a br oad and
7
conpr ehensi ve Vi ew of t he mat t er, an anount of Rs. 6 | acs

i ncludi ng the anounts of consortium and funeral expenses would

meet the ends of justice. The Court, therefore, grants a
conpensation of Rs.6 lacs considering the fact that the victim

was the sole wage earner in the fanmily and he I eft behind

three minor children and a wi dow. The said amount is to be
paid along with interest @7% fromthe date of presentation of

the claimpetition till the date of actual paynent.

13. In respect of the dispute about |icence, the Tribunal has

held and, in our viewrightly, that the insurance conpany has

to pay and then may recover it fromthe owner of the vehicle.

Thi s Court is af firmng t hat direction in Vi ew of t he



principles laid down by a three-Judge Bench of this Court in
the case of National Insurance Conpany Limted v. Swaran Singh

and others reported in (2004) 3 SCC 297.

14. The appeal is, therefore, allowed. The judgnents of the
Tribunal and the H gh Court are set aside. The insurance
company is to pay the aforesaid anount in the form of a bank

draft in the name of appellant no.1 with interest as aforesaid

within a period of six weeks fromdate and deposit the sane in

the Tribunal. This direction should be strictly conplied with

by the Insurance Conpany.

15. This Court directs the Tribunal to take steps for opening
a bank account in t he nane of t he appel | ant no. 1 in
8
Nat i onal i sed Bank and deposi t t he demand draft in t hat

account. If, however, there is any bank account in the name of
the appellant no.1, the demand draft is to be deposited in

t hat bank account.

16. No costs.

New Del hi (ASOK KUMAR GANGULY)
March 02, 2011
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Leave granted.

The appeal is allowed in terms of the signed judgnent.

(Satish K Yadav) (Phool an Wati Arora)
Court Master Court Master
(Signed reportabl e Judgnent is placed on the file)
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