G TEM NO. 17 COURT NO. 8 SECTI ON XVI

SUPREME COURT COF | NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (GCivil)No.29333/2008
CC 15612/ 2008

(From the judgenent and order dated 29/11/2007 in CO No. 1258/2006 of
the H GH COURT OF CALCUTTA)

YOG AGARWAL Petitioner(s)

VERSUS
M S | NSPI RATI ON CLOTHES & U & ORS. Respondent ( s)
Wth I.A No.1 (Cdelay in filing SLP and office report)

Date: 01/12/2008 This Petition was called on for hearing
t oday.

CORAM :
HON BLE MR. JUSTI CE R V. RAVEENDRAN
HON BLE MR JUSTICE D. K. JAIN

For Petitioner(s) M. Shyam Di van, Sr. Adv.

M. Sunil Singhania, Adv.
M. Sarad Kumar Singhania, Adv.

For Respondent (s)

UPON hearing counsel the Court nade the foll ow ng
ORDER

The special |eave petition is dismssed in terns of the signed
order both on the ground of delay and on merits.

( Pawan Kumar ) ( Anand Si ngh )
Court Master Court Master
(signed reportable order is placed on the file)
Reportabl e
IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
SPECI AL LEAVE PETI TI ONJ C] NO. 29333/ 2008
[ CCNO. 15612/ 2008]

Yogi Agarwal Petitioner
Vs.
Ms. Inspiration Clothes & U, and O's. .......... Respondent s

ORDER



R V. Raveendran J.

Di snissal of an application under Section 8 of the Arbitration and
Conciliation Act, 1996 (‘the Act’ for short), filed by the defendants in a
money suit (filed by the first respondent herein against three defendants,
that is, third respondent conpany, and its two directors nanely, petitioner
and second respondent), affirmed by the H gh Court, has led to the filing of
this special |eave petition. For convenience, we will refer to the parties by

their rank in the suit.

2. There is a delay of 182 days in filing this petition. The only reason
assigned by the petitioner, a seasoned busi nessman, to explain the del ay

is that he was confused by diverse opinions about filing of special |eave
petition. The explanation is neither satisfactory nor sufficient to condone

the delay. Even assuning that the delay is condonable, we find that the

special leave petition is liable to be rejected on nerits.

3. The plaintiff filed the suit on 9.9.2003 for recovery of Rs.9, 48,143
with interest allegedly due in regard to (i) price of two consignnments
supplied by plaintiff to the nom nees of the first defendant conpany and

(ii) value of nine sanples nmade available by the plaintiff to defendants. In
the said suit, defendants made an application dated 17.12. 2005 under

section 8 of the Act, for referring the parties to arbitration. To show the
exi stence of arbitration agreenent, the defendants relied upon three

i nvoi ces of ‘Yash Traders’, a proprietary concern of the second defendant
(petitioner herein), dated 2.11.1999, 22.6.2001 and 11.2.2003 in regard to the
sal e of cotton fabric by the said Yash Traders to the plaintiff containing the
followi ng note: "All disputes pertaining to this transaction if any will be
subject to the Arbitration Rules & Regul ations of Bharat Merchant

Chanber". The defendants alleged that the said invoices were accepted by

the plaintiff thus resulting in a binding arbitrati on agreenent.

4, The trial court noted that there was no arbitration agreenment in
regard to the suit transactions and that the defendants wanted the three

i nvoi ces (containing a provision for arbitration) relating to sone other



transactions to be treated as an arbitrati on agreenent between parties in
regard to the suit transactions. It exani ned the three invoices and held that

the said invoices could not be treated as containing an arbitration
agreement within the meaning of Section 7 of the Act, as the invoices were

signed only by ‘Yash Traders’ and not by the plaintiff. The said decision

has been affirmed by the Hi gh Court.

5. The petitioner has filed this special |eave petition, contending that
to constitute a valid arbitration agreenent, a docunent containing the
arbitration agreenent need not be signed by all parties. According to the
petitioner, if an invoice signed by the seller is acknow edged or accepted

or acted upon by the buyer, a termin the invoice providing for arbitration
will be an "arbitration agreenent” as between the seller and the buyer,
irrespective of whether the buyer signed the docunent or not. W do not
propose to examne the said contention as it does not really arise for

consideration in this case.

6. The fundanental lacuna in the claimof defendants for reference

to arbitration is the absence of an arbitration agreenent between the

parties, in regard to the suit transactions. The three invoices containing a
provision for arbitration relied upon by the petitioner (second defendant),

do not relate to the suit transactions at all. The plaintiff, as noticed above,
filed a suit for recovery of the anounts allegedly due in regard to sone
sanmpl es supplied by himto the defendants and certain supplies nmade to

the noni nees of the first defendant company. The three invoices relied on

by the defendants, on the other hand, relate to sale of goods by the
proprietary concern of second defendant to the plaintiff. The said invoices

have nothing to do with the suit transactions. Such unconnected
docunents cannot be pressed into service to claimthe existence of an

arbitration agreenent.

7. When a defendant invokes section 8 of the Act by alleging
exi stence of an arbitration agreenent, he should establish that such
arbitration agr eenment rel ated t o, or is appl i cabl e t o, t he sui t

transaction/contract. The parties may enter into different contracts at



different points of tine or may enter into a series of unrelated transactions.
It is possible that in regard to sonme, they may provide for arbitration and in

regard to others, may not provide for arbitration. Cbviously, the existence

of an arbitration agr eenent with ref erence to sone ot her

transaction/contract to which plaintiff was or is a party, unconnected with
the transactions or contracts to which a suit relates, cannot be considered
as existence of an ‘arbitration agreement’ in regard to the suit

transacti ons/contracts. Wen sections 7 and 8 of the Act refer to the

exi stence of an arbitration agreenent between the parties, they necessarily
refer to an arbitration agreenment in regard to the current dispute between
the parties or the subject matter of the suit. It is fundanental that a
provision for arbitration, to constitute an arbitration agreenent for the

pur poses of sections 7 and 8 of the Act, should satisfy two conditions.
Firstly, it should be between the parties to the dispute. Secondly, it should

relate to or applicable to the dispute.

8. In this case, neither of the two conditions was satisfied. Firstly,

the suit related to transactions said to have taken place between plaintiff
and first defendant conpany and its two directors, whereas the docunents

put forth as containing the arbitration agreenent related to some
transacti ons between a proprietary concern of second defendant and

plaintiff. Secondly, the provision for arbitration is not contained in any
contract or document relating to the suit transactions, but contained in
docunents relating to sonme unconnected i ndependent transactions. It is
significant that, in their application under section 8 of the Act, the
defendants did not even allege that there was an arbitration agreenment in
regard to the subject matter of the suit. Wat they all eged was that ‘subject
matter of the suit’ was similar to or identical with the ‘subject matter of the
arbitration agreenent’. That does not entitle themto seek relief under
section 8 of the Act. As there was no ‘arbitration agreenent’, the

requi renents of section 7 were not net.

9. As there is no arbitration agreenent with reference to the subject-
matter of the suit filed by the plaintiff (first respondent herein), rejection of

the application filed by defendants under Section 8 of the Act, does not cal



for interference. The special |eave petition is, therefore, disnissed both on

the ground of delay and on nerits.

New Del hi ;
Decenber 1, 2008. (D K Jain)



