zZ£ REPORTABLE

I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO OF 2010
[Arising out of SLP (C) No. 28086 of 2009]

Ms. Jay Vee Rice & General MlIls
....Appel | ant
Ver sus

State of Haryana & Os.
Respondent s

W TH
Cl VI L APPEAL NO. OF 2010
[Arising out of SLP (O No. 20713 of 2009]
W TH
ClVIL APPEAL NO OF 2010
[Arising out of SLP (O No. 27721 of 2009]
W TH
Cl VI L APPEAL NO. OF 2010
[Arising out of SLP (O No. 35590 of 2009]
W TH
ClVIL APPEAL NO OF 2010
[Arising out of SLP (Q No. 36258 of 2009]
W TH
Cl VI L APPEAL NO. OF 2010
[Arising out of SLP (O No. 36259 of 2009]
W TH
ClVIL APPEAL NO OF 2010
[Arising out of SLP (Q No. 36260 of 2009]
W TH
Cl VI L APPEAL NO. OF 2010
[Arising out of SLP (O No. 28779 of 2009]
W TH
ClVIL APPEAL NO OF 2010
[Arising out of SLP (O No. 26482 of 2009]
W TH
Cl VI L APPEAL NO. OF 2010
[Arising out of SLP (O No. 28781 of 2009]
W TH
ClVIL APPEAL NO OF 2010
[Arising out of SLP (C) No. 28782 of 2009]
W TH
Cl VI L APPEAL NO. OF 2010
[Arising out of SLP (C) No. 27208 of 2009]
JUDGVENT
Dr. Miukundakam Sharma, J.
1. Leave granted.
2. Since all these appeals raised simlar issues and all

of themwere taken up together for final hearing, they are

bei ng di sposed of by this conmon judgnment and order.



3. The questions which fall for consideration in these

appeals are mainly two-fold. The first issue that arises for

our consi deration is whet her in I'ight of t he facts
circunmst ances of the present case and upon true and correct

interpretation of construction of Note (i) to Schedule II

under Cl ause 2(i) of t he Har yana Ri ce Pr ocur enent

O der, 1985 (hereinafter referred to as "Levy Order"), the

appel | ant s/ deal ers had col | ected purchase tax on paddy from

the government or its agencies alongwith procurenent price

of levy fixed under the said Levy Order and if so, what

woul d be the effect of such collection.

4. There is a second i ssue whi ch ari ses for
consideration, i.e., as to whether the State is enpowered to
recover certain anounts as purchase tax in light of the
schenme envi saged under the Haryana General Sal es Tax Act,
2
1973 (hereinafter referred to as "the Act") and al so keeping
in view that no sales tax was paid, as paynment of the sane

was specifically excluded.

5. The appel | ant s- conpani es are engaged in the business of

purchase of paddy and manufacture of rice therefrom The

assessees are registered under the Haryana General Sal es Tax
Act, 1973 (hereinafter referred to as "the Act") and al so
under the Haryana Val ue Added Tax Act, 2003. The assessees
were granted exenption fromthe paynment of sales tax under
Rul e 28A of the Haryana Sal es Tax Rul es, 1975 (hereinafter

referred to as "the Rules") for a period of seven years with

ef f ect from 3.10. 1995 to 2.10. 2002 under Exenpti on

Certificate, which has been attached with the appeals. By
virtue  of this Exenpti on Certificate i ssued under t he
Haryana Sal es Tax Rul es, 1975, the appellants were exenpted

from paynent of sales tax.

6. However , by vVirtue of Not e (i) of t he Har yana

and

Levy

our



Gover nnent Noti fi cation dat ed 17.10. 1996
i ncorporated vide an anmendnment to clause 2(i) of Schedul e
Il of the Rules, the appellants while supplying rice to
District Food and Supplies Controller (hereinafter referred

to as "DFSC') collected purchase tax among ot her things by

way of price received fromthe DFSC The af oresaid Note

3
(i) by virtue of which such tax was coll ected reads as

foll ows: -

"Note (i): The above prices of rice are for net rate of
naked grains inclusive of purchase tax (enphasis added) and
mandi charges of paddy and depreciation of gunny bags used
for packing paddy but exclusive of cost of gunny bags and
taxes, if any, after ex-mill stage of rice."

7. Theref ore, although the appellants were exenpted from
t he paynent of sal es t ax, but since t hey had
purchase tax on paddy fromthe DFSC as part of the price
received fromthe DFSC, the respondents took up a plea that
they are required to pay purchase tax so collected as tax or
as the anmount as tax collected and the anmount which since

collected was required to be deposited in the governnent

treasury.

8. The contention of the appellants on the other hand,
however, was that the appellants were granted exenption from
the paynent of both sales as al so purchase tax which woul d
be anply clear from a harnonious reading of Section 13-B of
the Act and al so Rul e 28A, sub-Rule 2(k) of the Rules.
Section 13-B of the Act reads as follows: -

"Power to Exenpt Certain Class of Industries-The State
Governnment may, if satisfied that it is necessary or
expedient so to do in the interest of industrial devel opnent
of the State, exenpt such class of industries from paynent

of sales tax, for such period and subject to such conditions
as may be prescribed.”

Rul e 28-A (2k) reads as follows: -
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Sub-rule 2(k) - "exenption certificate nmeans a certificate
granted in formS. T.-73 by the Deputy Excise and Taxation
Conmi ssioner of the district to the eligible industrial unit

whi ch

col | ected

was



holding eligibility certificate which entitles the unit to

avail of exenption fromthe payment of sales or purchase tax

or both, as the case may be."

9. It is the case of the appellants that since there was a

di fference between the original Section 13-B of the Act as

i nserted on 08. 09. 1988, and Rul e 28A( 2k) of t he Rul es
Section 13-B was subsequently anended by deleting the word

"sal es" and consequently the new Section reads as under: -

"Power to Exenpt Certain Cass of Industries-The State

Governnent may, if satisfied that it is necessary or

expedient so to do in the interest of industrial devel opnment

of the State, exenpt such class of industries from paynent

of tax, for such period and subject to such conditions as

may be prescribed.”

10. Rel yi ng on the said amendnent , t he | ear ned counse
appearing for the appellants subnmtted that by use of the

word "tax" instead of the words "sales tax", the legislature
intended to declare that the exenption was avail able on both

sal es as well as purchase tax.

11. It is interesting to note that while the Act and the

Rul es were so anended, due to a legislative onission, the

statutory For s ST-72 and ST-73 rel ating to gr ant of
exenption renmai ned unchanged. Eligibility in Form ST-72 was

granted to the appellants for a period of 9 years and upto a

total benefit of 41.95 | akhs.
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12. Assessnent for the years 1996-97 was conpleted by the
assessing authority. Whi | e doing so, no purchase tax was

levied but in the assessnment order, it was held that since

payment of t he rice recei ved from t he gover nnent
i nclusive of pur chase t ax whi ch was recei ved by
assessees but was not deposi ted, t he same shoul d

deposited by the assessees.

13. Bei ng aggrieved by the aforesaid order of assessnent, a
first appeal was filed which was dismissed, holding that the

anount sought to be recovered by the departnent has not been

was
t he

be



| evied as pur chase t ax, but t he sai d anount is
recovered since the assessees had received a price of rice

i nclusive of purchase tax.

14. On further appeal filed by the assessees, the Haryana
Tax Tribunal dism ssed the appeals holding that since the
exenption certificate was only for sales tax and the sane
was not amended, the liability to pay purchase tax woul d
ari se and woul d conti nue. Whi |l e holding that the appellants
shoul d restitute the anpbunt which they had received fromthe
DFSC as purchase tax, the Tribunal al so made an observation
and sent to the Governnent, a request to provide relief to
them in t he exerci se of its soverei gn power . The
request was however, not acceded to by the Governnent.
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15. Bei ng aggrieved by the aforesaid order, the appellants
filed wit petitions in the H gh Court, which were dism ssed
under t he i mpugned  j udgnent and order out of whi ch

present appeal s ari se.

16. The aforesaid facts would clearly indicate that the
Assessing Officer as also the First Appellate Authority did

not deci de t he liability of t he appel | ant to pay
purchase tax, but had held that since the paynent of the

price of rice received fromthe governnent was inclusive of
purchase tax, the sane was required to be deposited with the

gover nnent exchequer. Therefore, since the amount had not

been deposited by the appellants, they could be recovered by

the assessing authorities. The Tribunal, however, held
that since the exenption certificate was only for sales tax

and the sanme was not anended, the liability to pay purchase

tax would continue. The H gh Court, noreover, held that the

appel lants were liable to pay purchase tax as there was no
exenption granted to the appellants from paynment of purchase

tax at any point of tine.

t he

t he

bei ng

sai d



17. We have already referred to the aforesaid note appended

to the Notification dated 17.10. 1996. The af oresai d note

| eaves no room for doubt that the assessees, while supplying
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rice to DFSC, collected purchase tax anobngst other things by

way of the procurenment price

18. Since they had collected the purchase tax, they were

required to deposit the same in the governnment exchequer and

there coul d be no justification for them to retain
purchase tax and appropriate the sanme to their own use.

Ret enti on of such purchase tax collected by the appellant

anounts to unjust enrichment which is not permissible in

view of the law |aid down by the Constitution Bench of this

Court in the case of Mafatlal Industries Ltd. and Qthers Vs.

Union of India And Os., reported in (1997) 5 SCC 536

This Court in the said case held as under: -

"254. . The Excise Oficer cannot tax nore than what is
permtted by the statute. If the levy is in excess of the

statute, then its retention by the State is unauthorised by

law. What is being retained is not in enforcenent of the

chargi ng section but sonething else. Such illegally
collected tax is not the property of the State and is not

wi thin the disposing power of the State..............

19. In Sahakari Khand Udyog Mandal Ltd. v. CCE & Custons,
reported at (2005) 3 SCC 738, this Court (at page 748)
el abor at ed upon the aspect of unjust enrichnent thus:

"31. Stated sinply, "unjust enrichnment" neans retention of a
benefit by a person that is unjust or inequitable. "Unjust
enrichnent” occurs when a person retains noney or benefits
which in justice, equity and good consci ence, belong to
soneone el se
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32. The doctrine of "unjust enrichnment", therefore, is that
no person can be allowed to enrich inequitably at the
expense of another. A right of recovery under the doctrine
of "unjust enrichnent" arises where retention of a benefit
is considered contrary to justice or against equity...
....... 34. In the | eading case of Fibrosa v. Fairbairn, Lord
Wight stated the principle thus: (Al ER p.135 H)
"[Alny civilised systemof |law is bound to provide renedies

t he



for cases of what has been called unjust enrichment or

unj ust benefit, that is, to prevent a man fromretaining the
money of, or sone benefit derived from another which it is
agai nst consci ence that he shoul d keep. Such renedies in
English aw are generically different fromrenedies in
contract or in tort, and are now recognised to fall within a
third category of the common | aw whi ch has been called

quasi -contract or restitution."

The above principle has been accepted in India. This Court
in several cases has applied the doctrine of unjust

enri chnent."

20. In Oient Paper MIls Ltd. v. State of Orissa & Os.
reported at AIR 1961 SC 1438, this Court did not grant
refund to a deal er since he had al ready passed on the burden
to the purchaser. It was observed that it was open to the

| egislature to nake a provision that an anount of illega

tax paid by the persons could be clained only by them and
not by the dealer and such restriction on the right of the

dealer to obtain refund could lawfully be inposed in the

i nterests of general public.

21. The law laid down in Orient Paper MIls Ltd. (supra) was
quoted with approval by this Court in Mafatlal |ndustries
Ltd. (supra), and the relevant portion of the said judgnent

has been quoted herei nabove.

22. A reference may a?so be made to a decision of t he
Constitution Bench in Godfrey Phillips India Ltd. & Anr. v.

State of U P & Os. reported at (2005) 2 SCC 515. In that

case, the constitutional validity of the Utar Pradesh Tax

on Luxuri es Act, 1995 as al so ot her State Act s was
chal | enged i nter alia on t he ground of | egi slative
competence of the State Legislatures. The Court allowed the

petition and hel d t hat t he State Legi sl atures wer e not
conpet ent to i mpose | uxury t ax on t obacco and t obacco
product s and t he Act s wer e decl ared ultra vires and
unconstitutional. In the intervening period, however, tax

was collected by the appellants from consuners and al so paid

to the State Governnments. In certain cases, interimrelief

was obt ai ned by t he appel I ant s from this Court agai nst



recovery of tax and as alleged by the State Governments, the
appel l ants continued to charge tax from consuners/custoners

The Court hel d:

It was stated on behalf of the State Governments that after
obtaining interimorders fromthis Court against recovery of
| uxury tax, the appellants continued to charge such tax from
consuners/customers. It is alleged that they did not pay
such tax to respective State Governnents. It was, therefore,
submitted that if the appellants are allowed to retain the
anounts col |l ected by themtowards |uxury tax from consuners
it would anmount to ‘unjust enrichnent’ by them

In our opinion, the submission is well founded and deserves
to be upheld. If the appellants have collected any anmount
towards |uxury tax from consuners/custonmers after obtaining
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interimorders fromthis Court, they wll pay t he sai d
anounts to the respective State Governnents."
23. The | earned counsel appearing for the appellants would

not dispute the position that the paynment made to them by

DFSC al so included the el enent of purchase tax. That bei ng
the position and they having coll ected the purchase tax on

paddy fromthe buyer, the sane has to go to the governnent

exchequer. If however, such tax was found to be legally

not payabl e after its collection from the pur chaser, it
either has to go back to the purchaser fromwhomit was

collected or has to be surrendered to the State exchequer
and a dealer cannot retain it as otherw se the same will

amount to unjust enrichment which is legally inpermssible.

24. In the present case, since the aforesaid purchase tax
was collected by the appellants, the sane is now required to

be paid back to the State exchequer in terns of the orders.

25. Since we have held that the appellants are now required
to pay back the purchase tax el enent which was coll ected by
themto the respondents, all the appeals could be di sposed

of on the aforesaid ground al one. W have seen fromthe
decision in Godfrey Phillips India Ltd. (supra) that even

when the legality of a tax has been chal |l enged successfully,



there can be no question of the said tax being retai ned by
11
the deal er/ manufacturer, notwithstanding its illegality. In
the present instance, it is beyond doubt and clear fromthe
appel I ant s’ own adm ssi on t hat t he pr ocur enent price
i ncluded the el enment of purchase tax. That there nay be an
issue relating to the levy of purchase tax does not in any
way, affect the conclusion that the appellants, who have
been unjustly enri ched, nmust deposi t t he pur chase t ax

elenment with the State.

26. Ther ef or e, in the facts and ci rcunst ances of t he
present case, we are not required to go into the other issue

as to whether or not there could have been | evy of purchase

tax on the purchase of paddy in case of exenpted units. W

keep that question open to be decided in an appropriate

case.
27. The present appeals are disnm ssed.
................................. J.
[ Dr. Mukundakam Shar na]
....tAhiilﬁ:.béQéj ......................
New Del hi ,

Sept enber 23, 2010.
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Dat e: 23/09/2010 These Petitions wer e call ed on

pronouncenent of judgnment today.

For Petitioner(s) M. K Qulati, Adv.

Ms. Rashm Singh, Adv.
M. Yash Pal Dhingra, Adv.

M. Kam endra M shra, Adv.

For Respondent (s)

Kamal Mohan Gupta , Adv
Gaurav Teotia, Adv.
Sanj eev Kumar, Adv.

SS=

Hon’ bl e Dr. Justice Mikundakam Sharma pronounced
the judgnent of the Bench conprising H's Lordship and
Hon’ ble M. Justice Anil R Dave.

Leave granted.
Appeal s are di sm ssed.

( NEELAM GULATI ) (RENU DI WAN)
Sr. P.A COURT MASTER

(Si gned reportabl e Judgnent is placed on the file)

for
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